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PREFACE 

Frequently  the  study  of  government  is  approached 
through  a  description  and  an  analysis  of  the  organization 
and  machinery  by  which  public  affairs  are  conducted. 
The  moving  forces,  principles,  and  problems  are  either 
neglected  or  scantily  considered  amid  the  details  of  fact 
which  such  descriptive  studies  entail.  It  is  on  this  account 
that  political  science  appears  to  be  devoted  chiefly  to  the 
•'external  characteristics  of  governing  institutions." 

The  ptirpose  of  this  book  is  to  present  an  approach  to 
the  study  of  government  through  the  avenue  of  principles 
and  problems.  A  few  objects  which  have  been  kept  con- 
stantly in  view  are:  first,  to  give  the  necessary  setting 
for  the  study  of  principles  and  problems;  second,  to  present 
problems  and  issues  for  discussion  rather  than  to  impart 
information ;  third,  to  encourage  the  formation  of  opinions 
and  judgments  on  political  issues  rather  than  to  train  the 
memory  by  a  repetition  of  facts  about  government.  Prob- 
lems are  presented  for  consideration  in  order  to  encourage 
thinking  in  concrete  terms  as  to  government  organization 
and  administration.  A  brief  and  elementary  discussion  of 
principles  and  problems  is  given  with  the  purpose  primarily 
of  stimulating  interest  for  further  study.  Though  it  is 
recognized  that  there  is  danger  of  reaching  conclusions  on 
insufficient  information,  it  is  believed  that  the  habit  of 
thinking  and  of  forming  judgments  should  be  cultivated 
to  a  much  greater  extent  than  is  customary  in  government 
instruction.  For  this  purpose  stimulating  extracts  and 
suggestive  quotations  from  writers  on  political  affairs  are 
extensively  used. 

Except  in  the  consideration  of  certain  topics  on  which 
information  is  not  readily  available,  no  attempt  has  been 
made  to  give  important  facts  as  to  government  organiza- 
tion and  machinery.  For  these  facts  it  will  be  necessary 
to  have  at  hand  and  to  make  constant  use  of  year  books, 
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legislative  manuals,  and  standard  texts  which  give  infor- 
mation on  governmental  structure.  Satisfactory  texts 
have  recently  been  issued  which  give  the  necessary  infor- 
mation with  respect  to  American  and  European  govern- 
ments. This  voltime  is  prepared  to  supplement  the  works 
now  available  on  the  description  and  the  analysis  of 
governments. 

The  primary  object  is  to  aid  in  the  acquisition  of  a 
method  for  the  investigation  of  government  problems.  It 
is  believed  that  the  study  of  government  will  be  effective 
in  proportion  as  the  direct  method  X)f  investigation  is  used. 
Each  chapter  is  intended  to  serve  merely  as  an  introduction 
to  the  consideration  of  the  problems  and  principles  in- 
volved and  to  provide  a  backgroimd  for  the  pursuit  of 
independent  inquiries.  Though  the  primary  purpose  of 
the  book  is  to  consider  some  of  the  important  issues 
relating  to  the  operation  of  the  American  government, 
certain  features  of  foreign  governments  and  administrative 
practices  are  briefly  discussed  in  order  to  afford  a  basis  for 
comparison  and  contrast. 

The  three  introductory  chapters  are  intended  to  furnish 
the  perspective  which  is  regarded  as  necessary  for  the  study 
of  modem  political  problems.  The  chapters  are  presented 
in  their  natural  order,  but  may  be  omitted  when  these 
topics  are  elsewhere  considered,  or  may,  when  thought 
desirable,  be  deferred  for  use  at  the  end  of  the  volume. 

Prepared  primarily  for  use  in  an  elementary  course  in 
colleges  and  universities,  it  is  hoped  that  this  text  may  also 
prove  helpful  to  persons  who  are  now  seeking  an  introduc- 
tion to  the  study  of  some  important  characteristics  of 
government  organization  and  control. 

The  authors  are  indebted  to  Mr.  Arthur  W.  MacMahon 
of  Columbia  University  for  reading  the  manuscript  and 
for  offering  suggestions  which  have  added  to  the  service- 
ableness  of  the  volume. 

C  G.  H. 
B.  M.  H, 
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PRINCIPLES  AND   PROBLEMS 

OF  GOVERNMENT 


CHAPTER  I 

THE  ORIGIN  AND  THE  DEVELOPMENT  OP  GOVERNMENT 

Political  institutions,  like  the  other  results  of  human 
association,  are  in  a  constant  process  of  change.     At  times 
the   transformations  come  more  rapidly,  but  significant 
changes  are  always  under  way.     The  extraordinary  bur- 
dens and  difficulties  of  the  world's  greatest  war  and  the 
consequent  problems  of  reconstruction  have  brought  a 
period  of  rapid  transformation.     Whither  present  institu- 
tions are  tending  and  what  will  be  the  outcome,  no  one[ 
can  foresee.     We  can  feel  sure  only  that  the  governments 
under  which  we  now  live  are  passing  through  a  reconstruc- 
tive process  which  will  affect  profoimdly  all  of  our  social 
and   pMDlitical  relations.     A   cursory  examination   of  the 
process  through  which  modem  political  institutions  have 
evolved  will  aid  in  the  imderstanding  of  this  reconstructive 
process.     Consequently,   the  origin  and  development  of 
government  will  be  reviewed.     In  the  brief  outline  and 
summary  of  the  continuous  evolution  thus  presented  are 
suggested  some  of  our  greatest  political  problems. 

Earliest  Evidences  of  Political  Organization 

Recent  researches  into  history  and  archeology  have 
carried  the  beginnings  of  government  and  social  institutions 
back  many  thousands  of  years  by  bringing  to  light  well- 
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defined  organizations  of  society  in  nations  which  have 
been  regarded  as  primitive  and  undeveloped.^  In  these 
societies  customs  and  law  based  upon  religion,  arbitrary 
taboos,  and  social  sanctions  controlled  the  life  of  man. 
Government,  though  often  crude  and  simple  in  its  organ- 
ization, is  evidenced  in  the  rules  and  regulations  as  well 
as  in  the  customs  and  traditions  which  regulated  with 
inexorable  rigor  the  life  of  primitive  commtmities.  The 
laws  and  political  institutions  of  such  nations  as  Babylon, 
Egypt,  Persia,  Arabia,  and  India,  just  as  much  as  the 
language  and  architecture  of  these  Oriental  peoples,  are 
matters  worthy  of  study  and  admiration.  To  ignore  these 
ancient  races  as  though  they  possessed  no  well-defined 
political  organizations  is  not  justified  by  the  evidence  of 
their  political  evolution. 

Recently,  through  the  combined  results  of  archeology, 
anthropology,  paleontology,  geology,  and  ethnology,  scien- 
tists have  arrived  at  a  new  estimate  of  the  age  of  the  race 
and  the  antiquity  of  man  has  been  pushed  back  hundreds 
of  thousands  of  years,  varying  in  different  estimates  from 
250,000  to  600,000  years.^ 

It  is  difficult  to  think  in  terms  of  hundreds  of  thousands 
of  years.  Moreover,  many  errors  result,  and  mistaken 
conclusions  are  formed  by  confining  attention  to  the  few 
thousand  years  of  human  history  which  have  intervened 
since  the  time  of  the  Greeks. 

Many  of  the  variations  in  man's  development  now 
evidenced  in  the  differences  in  culture  of  present  peoples 
may  be  attributed  to  the  change  in  environmental  in- 
fluences to  which  man  was  subjected  in  the  thousands  of 
years  antedating  the  use  of  symbols  and  the  introduction 
of  written  records.     In  these  ages  the  forces  of  nature  and 

*  "It  was  not  until  some  fifty  years  ago,  after  the  evidence  had  been 
available  for  a  century  and  a  naif,  that  the  eyes  of  scientific  men  were  at 
last  opened  to  the  fact  of  the  enormously  long  sojourn  of  man  upon  the 
earth." — J.  H.  Breasted,  Ancient  Times  (Ginn  &  Co.,  1916),  p.  6. 

*  Cy.  H.  F.  Osbom,  Men  of  the  Old  Stoiie  Age  (Charles  Scribner's  Sons, 
19 1 6),  illustrations,  pp.  18,  41. 
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the  different  natural  environments  of  mankind  no  doubt 
molded  in  large  part  those  physical  and  mental  charac- 
teristics and  traits  which  have  since  become  hereditary  and 
now  are  the  distinguishing  marks  of  the  various  races. 

Such  works  as  those  of  Boas,  The  Mind  of  Primitive 
Man,  of  SoUas,  Ancient  Hunters,  and  of  Osbom,  Men 
of  the  Old  Stone  Age,  contain  suggestive  summaries  of  the 
findings  of  these  sciences  in  tracing  the  early  development 
of  man.  Although  the  evidence  is  not  always  conclusive 
and  there  is  much  room  for  conjecture,  there  is  good  reason 
to  believe  that  man  existed  on  this  planet  for  several  hun- 
dred thousand  years  and  had  most  of  the  qualities  and 
capabiUties  which  are  now  regarded  as  distinctly  human 
characteristics.  It  is  quite  impossible  here  to  give  the  very 
interesting  accounts  which  are  now  available  of  the  Pithe- 
canthropus, or  Trinil  race,  the  Heidelberg  race,  the  Pilt- 
down  race,  as  well  as  the  more  highly  cultured  Neanderthal 
and  Cr6-Magnon  races.  For  suggestive  and  illuminating 
discussions  of  these  early  phases  of  man's  evolution,  we 
can  only  refer  to  and  commend  the  admirable  works  of 
Sollas  and  Osbom.  However,  it  is  well  to  recognize  that 
the  sciences  dealing  with  the  antiquity  of  man  are  not 
static,  but  are  rapidly  accumulating  new  information, 
so  that  it  is  necessary  to  keep  in  touch  with  the  latest 
researches  and  to  revise,  accordingly,  the  standard  ac- 
counts of  man's  early  intellectual  and  political  progress. 

Among  the  varied  remains  of  the  Stone  Age  are  fotmd 

numerous  primitive  implements  of  stone  and  flint  fashioned 

from  hard  materials  into  forms  adapted  to  the  purposes 

of  war,   the  chase,   and   domestic  life.     There  are  also 

abundant    evidences   that    these   primitive   races   passed 

through  an  industrial  stage  in  which  human  invention  is 

turned  to  the  satisfaction  of  the  human  needs  growing  out 

of  community  life.     It  is  impossible  to  trace  the  rise  of 

man  through  any  particular  race  or  races,  for  it  is  found 

that  one  race  may  have  replaced  another,  or  that  two  races 

may  have  been  coexistent.     The  appearance  in  Europe  of 
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a  rather  superior  race  during  what  is  called  the  Neolithic 
or  the  New  Stone  Age,  representing  a  period  of 


years  ssffi,  must  necessarily  h^ve  been  the 
result  of  long  years  of  progressive  development.  Accord- 
ing to  Mr.  Osbom,  it  was  during  this  period  that 

.  .  .  the  rudiments  of  all  the  modem  economic  powers  of  man  were 
developed:  the  guidance  of  the  hand  by  the  mind,  manifested  in  his 
creative  industry;  his  inventive  faculty;  the  currency  or  spread  of 
his  inventions;  the  adaptation  of  means  to  ends  in  utensils,  in  weapons, 
and  in  clothing.  The  same  is  true  of  the  aesthetic  powers,  of  close 
observation,  of  the  sense  of  form,  of  proportion,  of  symmetry,  the 
appreciation  of  beauty  of  animal  form  and  the  beauty  of  line,  color, 
and  form  in  modeling  and  sculpture.  Finally,  the  schematic  repre- 
sentation and  notation  of  ideas  so  far  as  we  can  perceive  was  alphabetic, 
rather  than  pictographic.  Of  the  musical  sense  we  have  at  present 
no  evidence.  The  religious  sense,  the  appreciation  of  some  power 
or  powers  behind  the  great  phenomena  of  nature,  is  evidenced  in  the 
reverence  for  the  dead,  in  burials  apparently  related  to  notions  of  a 
future  existence  of  the  dead,  and  especially  in  the  mysteries  of  the 
art  of  the  caverns.^ 

Thus,  in  these  steps  of  intellectual  progress  are  dis- 
cernible the  germs  of  later  advancement,  and  with  each 
rise  and  fall  of  cultural  and  industrial  developments  man 
has  pushed  forward  by  the  impelling  spirit  of  achievement 
within  him. 

Knowledge  of  the  early  beginnings  of  government,  then, 
must  be  acquired  by  means  of  information  obtained  large- 
ly through  the  sciences  of  archeology,  anthropology,  pa- 
leontology, geology,  and  ethnology.  A  careful  perusal  of 
evidence  gathered  from  the  prehistoric  ages  shows  that 
the  people  of  very  early  times  were  learning  to  create  an 
environment  which  would  serve  them  in  the  art  of  living, 
and,  in  so  doing,  to  add  to  the  resources  of  nature  the 
resources  of  man's  genius.  Utensils  for  domestic  use  as 
well  as  implements  for  warfare  were  among  the  earliest 
inventions,   and   these  primitive  peoples  entered  into   a 

*  H.  F.  Osbom,  Men  of  the  Old  Stone  Age  (Charles  Scribner's  Sons,  191 6), 
PI>-  501-502. 
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land  of  community  life  whereby  members  of  the  same 
locality  pooled  their  individual  interests  for  the  common 
good.  It  is,  however,  not  with  the  characteristics  of  pre- 
historic periods  that  we  are  now  chiefly  concerned,  but 
rather  with  the  significant  steps  in  the  organized  political 
development  of  man. 

Early  Steps  in  Organized  Political  Development 

Only  a  brief  survey  is  possible  of  the  many  thousands 
of  years  which  were  necessary  for  man  to  have  evolved 
from  the  lower  stages  of  human  existence,  which  have 
just  been  referred  to,  up  to  that  point  where  he  had  learned 
to  live  together  with  his  fellow  men  in  comparatively 
large  numbers.  This  long  process  has  involved  many 
stages  about  which  no  definite  knowledge  is  now  obtain- 
able. But  various  theories  and  explanations  have  been 
formulated  as  to  the  nature  of  the  earliest  common  ties 
existing  between  men. 

In  tracing  the  origins  of  civic  organization  two  types  of 
early  society  predominate,  each  of  which  affects  directly 
the  later  development  of  the  political  state.  The  first  of 
these  types  are  the  nomad  hunters  who  live  in  the  hills 
and  mountain  districts  and  the  second  are  the  fishers  and 
the  agriculturist  groups  who  live  a  more  sedentary  life  in 
the  river  valleys.  It  is  the  conquest  of  the  latter  by  the 
former  which  frequently  laid  the  basis  of  the  militaristic 
state.  When  the  vigorous  tribes  of  nomads  subjugated  the 
^^illage  dwelling  and  industrial  peoples  of  the  river  valleys, 
it  was  customary  on  the  part  of  the  conquerors  to  exploit 
and  appropriate  the  services  of  the  conquered,  thereby 
establishing  a  system  of  slavery  as  an  integral  part  of  early 
society. 

Another  factor  in  addition  to  exploitation  and  conquest 
which  exerted  an  important  influence  in  the  origin  of  civil 
life  was  the  control  exercised  by  the  priests.  As  the  in- 
habitants of  the  valleys  settled  in  villages  and  developed 
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agriculture  and  industries,  an  opportunity  was  afforded  for 
domination  by  those  who  claimed  connection  with  and 
powers  of  control  over* the  unseen  spirits  which  seemed  to 
disturb  and  threaten  the  life  of  primitive  man.  Thus  the 
forces  of  exploitation,  conquest,  and  priestly  control  com- 
bined in  the  formation  of  distinct  social  groups  from  which 
patriarchal  society  and  the  political  state  later  evolved. 

The  accepted  basis  for  the  beginnings  of  organized 
political  life  was  for  a  long  time  comprised  in  what  is  termed 
the  ''Patriarchal  Theory."^  This  theory  traced  family  and 
community  organizations  to  the  authority  lUiS^orce  exer- 
cised by  the  male  member  of  a  tribe,  who,^^  father  of  a 
family,  came  to  be  recognized  as  the  political  chief.  By 
recent  investigations  the  patriarchal  theory,  however,  has 
been  subjected  to  analysis  and  criticism,  and  has  been 
found  not  entirely  a  satisfactory  explanation  of  the  primor? 
dial  cell  of  human  society  as  claimed  by  its  exponent,  Sir 
Henry  Maine.-  The  state,  instead  of  having  its  origin  in 
the  patria  potestas — the  power  of  life  and  death  over  other 
members  of  the  family  and  tribe,  as  exercised  by  the  patri- 
arch, the  chief,  judge,  and  priest  of  the  household — ^is  now 
traced  to  an  earlier  form  of  social  organization  where  the 
rule  of  the  mother  predominated  in  the  family  group.  This 
explanation  of  the  origin  of  the  state  is  known  as  the 
** Matriarchal  Theory.*'  Both  of  these  theories  are  now 
being  supplemented  with  the  idea  that  formerly  there 
existed  merely  an  indefinite  form  of  social  organization  for 
the  protection  of  children  and  the  defense  of  the  family  or 
the  group.  From  earliest  times  some  type  of  family  life 
appears  to  have  existed.  It  has  been  suggested  that  it  is 
quite  possible  that  the  priority  of  the  particular  kind  of 
family  bond,  whether  through  the  male  or  through  the 
female,  was  a  matter  of  place  and  conditions,  and  that  no 

*  Cf.  George  E.  Howard,  A  History  of  Matrimonial  Institutions,  Chiefly  in 
England  and  tlte  United  States  (The  University  of  Chicago  Press),  1904, Vol. 
i,  p.  9. 

'  Cf.  Lectures  on  the  pMrly  History  of  Institutions  (Seventh  Edition,  London, 
Murray,  191 4). 
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positive  theory  can  be  advanced  to  cover  the  early  family 
in  the  development  of  the  human  race  in  all  parts  of  the 
globe.  One  condition  may  have  existed  in  one  place,  while 
the  opposite  may  have  existed  in  another. 

At  best,  the  matter  must  necessarily  rest  on  theory,  and 
though  it  is  acknowledged  that  society  originated  in  vague 
and  crade  forms  of  associations,  there  are  a  few  rather  im- 
portant conceptions  that  form  the  underlying  idea  of  the 
family  which,  in  turn,  became  the  basis  for  political  or- 
ganization. The  natural  tie  for  the  family  was  through 
blood  relationship,  whether  on  the  mother's  or  on  the 
father's  side.  At  a  later  date  this  relationship  was  supple- 
mented by  admitting  persons  of  alien  blood  into  the  family 
precincts  by  adoption  and  also  by  conquest  when  slaves, 
who  became  an  integral  part  of  the  early  family  and  later 
of  the  state,  were  added  to  the  group.  With  this  extension 
of  the  family  came  the  idea  of  protection,  which  formed  an 
important  element  in  the  further  organization  of  man's 
activities  when  unity  of  action  wa^  desirable  for  political 
ptuposes  as  well  as  for  personal  advantage. 

The  drawing  together,  then,  of  persons  through  blood 
rdationship,  through  subjugation,  and  through  the  neces- 
sity for  protection  constitutes  the  beginnings  of  political 
or  civic  organization.     Later,   thus  bound   together  by 
common  family  ties  and  interests,  by  desire  for  protection, 
and  by  subjugation,  family  united  vdth  family  and  formed 
a  gens  under  some  form  of  recognized  leadership.     Gens 
then  united  with  gens  until  a  tribal  state  was  organized. 
When,  however,  the  tribes  confederated  and  settled  within 
^nite  territories,  the  possibility  of  developing  political 
mstitutions  became  increasingly  greater.     Time  was  now 
spent  in  conquering  and  putting  to  man's  use  the  resources 
of  nature  instead  of  wandering  from  place  to  place  as  here- 
trfore  in  quest  of  more  fertile  lands.     When  men  settled 
iwthin   definite   territory,    became   skilled   in   industries, 
pooled  their  common  interests,  and  decided  their  differences 
through  some  recognized  arbitrator,  political  relations  de- 
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veloped.  In  such  relations  as  these,  primitive  though  thej 
were,  the  complex  political  organizations  of  the  presen 
time  had  their  beginnings. 

Later  Steps  in  Political  Development 

At  the  time  of  the  Late  Stone  Age,  about  3000  b.c.  tc 
2000  B.C.,  the  peoples  of  Europe  were  outgrowing  the  triba 
state  and  gathering  together  in  numerous  villages  with  i 
more  or  less  definite  organization.  Professor  Breasted  thuj 
interestingly  describes  these  villages: 

When  we  look  at  such  buildings  of  the  Late  Stone  Age  still  surviving 
they  prove  to  us  the  existence  of  the  earliest  towns  in  Europe.  For  nea: 
every  great  group  of  stone  tombs  there  must  have  been  a  town  when 
the  people  lived  who  built  the  tombs.  The  remains  of  some  of  thes< 
towns  have  been  discovered,  and  they  have  been  dug  out  from  the  eartl 
covering  them.  Almost  all  traces  of  them  had  disappeared,  but  enougl 
remained  to  show  that  they  had  been  surrounded  by  walls  of  earth 
with  a  ditch  on  the  outside  and  probably  with  a  wooden  stockade  alonj 
the  top  of  the  earth  wall.  They  show  us  that  men  were  learning  to  liv< 
together  in  considerable  numbers  and  to  work  together  on  a  large  scale 
It  required  organization  and  successful  management  of  men  to  raise  th( 
earth  walls  of  such  a  town,  to  drive  the  fifty  thousand  piles  supporting 
the  lake  settlement  at  Wangen  (Switzerland),  or  to  move  the  enormoui 
blocks  of  stone  for  building  the  chieftain's  tomb.  In  such  achievements 
we  see  the  beginnings  of  government,  organized  under  a  leader.  Man] 
little  states,  each  consisting  of  a  fortified  town  with  its  surrounding  fields 
and  each  imder  a  chieftain,  must  have  grown  up  in  Late  Stone  Ag 
Europe.    Out  of  such  beginnings  nations  were  yet  to  grow.* 

But  this  advance  in  civic  organization  among  the  people 
of  Europe  during  the  Late  Stone  Age  was  temporarily 
arrested.  Political  progress,  as  well  as  progress  in  general 
was  reduced  to  a  state  of  stagnation  and  so  remained 
until  the  political  and  cultural  achievements  of  the  Orien 
were  carried  into  Europe.  While  a  knowledge  of  tb 
governments  developed  by  the  various  branches  of  tb 
Indo-European  races,  especially  by  the  Greeks  and  Ro 
mans,  forms  a  necessary  background  to  an  understandini 

1  J.  H.  Breasted,  Ancient  Times  (Ginn  &  Co.,  1916),  pp.  26-28. 
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of  modem  governments,  it  is  likewise  essential  to  note  the 
influence  of  Oriental  civilization  upon  the  chief  political 
organization  of  Greece  and  Rome,  the  city-state. 

Contributions  of  the  Orient  to  Political  Organization, — An 
advanced  state  of  civilization  with  more  or  less  complex 
poEtical  institutions  had  been  flourishing  for  centuries  in 
the  Orient,  when  the  peoples  of  continental  Europe  had 
developed  no  farther  than  the  tribal  state.  And  at  this 
time  the  peoples  of  Indo-Europe  were  no  more  than  no- 
madic tribes  pushing  their  way  from  the  East  of  the  Cas- 
pian Sea  into  the  fertile  valleys  of  the  two  rivers,  Tigris, 
and  Euphrates,  and  over  into  Europe.  The  coimtries  of 
particular  interest  are  Egypt  and  Babylonia,  which  were 
later  followed  by  the  Assyrian  and  Persian  empires,  with 
their  militaristic  organizations.  A  detailed  account  of  the 
Oriental  countries  belongs  rather  to  the  study  of  history 
than  to  that  of  politics.  It  is  nevertheless  necessary,  in 
tracing  the  civic  development  of  continental  Europe,  to 
note  the  various  contributions  made  by  the  leading  coun- 
tries of  the  near  Orient. 

In  contrast  to  the  static  conditions  found  in  Europe 
from  about  4000  to  3000  b.c,  man  had  made  substantial 
progress  along  social  and  political  lines  in  Oriental  coun- 
tries. Within  this  time  he  had  invented  an  alphabet, 
^ch  made  permanent  intercourse  possible,  had  learned  the 
USB  of  metals,  and  developed  the  art  of  commerce,  all  of 
which  were  practically  imknown  by  the  peoples  of  Europe 
and  without  which  an  advanced  state  in  political  organizar 
fen  was  impossible.^  As  a  result  of  the  social  progress  in 
the  Easterti  countries,  a  corresponding  advance  appears  in 
priitical  institutions. 

^y  3400  B.C.  the  people  of  Egypt  had  long  since  passed 
through  the  various  stages  in  civic  association,  such  as 
the  tribal  state,  the  city  kingdom,  the  confederation  of 
numerous  cities  into  larger  organizations,  and  later  had 
accomplished  the  formation  of  two  large  kingdoms.    These, 

*  J.  H.  Breasted,  Ancient  Times  (Ginn  &  Co.,  191 6),  pp.  32-34. 
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in  turn,  united  into  one  nation,  which  held  sway  for  man> 
years  and  extended  through  the  period  known  in  history 

J  as  the  Pyramid  Age,  3000  to  2500  B.C.  Here  are  found  foi 
the  first  time  several  millions  of  persons  united  politicall> 
under  a  centralized  government  executed  by  a  single  rulei 
with  a  body  of  officials  responsible  to  him.  After  a  time 
however,  this  unified  government,  unable  to  hold  together 
was  followed  by  a  feudal  age  based  on  conquest,  about 
2000  B.C.,  when  the  king  granted  lands  to  nobles  for  re- 
ciprocal favors.  Still  later  came  the  great  military  empire 
which  was  extended  until  a  large  part  of  the  Oriental  world 
at  that  time  was  subdued  and  brought  under  the  rule  of  the 
first  great  political  dominion. 

Similar  progress  in  political  development,  but  on  s 
smaller  scale  and  of  a  less  enduring  character,  was  made  a1 
a  later  date  in  Asia,  chiefly  by  the  nations  of  Babylonia 
and  Assyria,  and  also  in  Asia  Minor  by  Persia. 

The  city-kingdoms  of  western  Asia,  among  which  was 
Babylon,  were  brought  in  time  to  a  position  of  co-operatior 
and  unification  under  the  leadership  of  Sargon,  2750  tc 
2550  B.C.  A  great  nation  evolved  with  the  union  of  th^ 
states  of  Sumer  and  Akkad,  and  survived  for  a  number  3 
centuries,  when  it  was  finally  followed  by  the  powerfu 
and  influential  nation  with  Babylon  as  the  center,  an^ 
from  which  the  subjugated  and  politically  organized  terri 
tory  derived  the  name  of  Babylonia.  To  this  period 
belongs  the  first  codification  of  ancient  laws,  which 
through  the  efforts  of  Hammurapi,  about  2100  B.C.,  was  S' 
thoroughly  accomplished  that,  in  addition  to  the  ad  van 
tages  afforded  to  the  people  of  that  time,  it  furnished  * 
precedent  from  which  future  civilizations  have  profited 
Judging  from  the  content  of  the  laws  which  have  been  con 
structed  from  the  fragments  that  remain  of  the  Babyloniai 
legal  customs  and  procedure,  everything  points  to  an  ad- 
vanced state  of  civilization  based  upon  a  unified  legal  sys- 
tem. All  the  important  human  relationships  were  provided 
for,  and  laws  bearing  upon  family  ties  and  responsibilities 
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upon  the  art  of  commerce  and  of  credit,  upon  contract 
and  an  elaborate  form  of  conveyance,  and  an  extensive 
banking  system,  were  well  formulated  and  executed.  The 
exercise  of  judicial  functions  was  primarily  in  the  hands 
of  the  priesthood,  and  in  the  administration  of  justice  the 
approval  of  the  principal  god  of  the  country  or  of  the  rul- 
ing sovereign  was  evoked.  However,  the  nature  and  extent  \ 
of  the  laws,  as  well  as  their  codification,  represent  a  recog-  j 
nized  legal  basis  for  political  organization  far  in  advance 
of  anything  attained  up  to  that  time.^ 

To  Assyria  belongs  possibly  no  other  credit  politically 
than  that  at  her  height  in  power  and  influ^ence  as  a  nation, 
750  to  606  B.C.,  she  represented  the  greatest  military  or- 
ganization which  had  as  yet  been  set  into  operation.  The 
numerous  districts  and  provinces  and  subject  territories, 
though  ruled  over  by  local  governors  and  kings,  were  under 
the  powerful  control  of  the  central  military  machinery, 
^di  in  time  sapped  the  vitality  and  brought  about  the 
decHne  of  Assyria. 

Though  the  first  form  of  provincial  government  was 
tttabKshed  in  Assyria,  the  Persian  Empire — about  530  to 
330  B.C. — carried  this  form  of  government  to  a  greater 
degree  of  perfection.  Here,  provinces,  or  satrapies, 
enjoyed  a  certain  amount  of  local  autonomy  while  still 
subject  to  the  central  authority  of  the  king,  to  whom 
taxes  were  due  and,  in  times  of  war,  allegiance  on  the  part 
of  an  men  bearing  arms.  The  central  government,  on  the 
^le,  was  just  and  considerate  of  the  rights  of  its  sub- 
jects, but  the  people  had  no  voice  in  its  management,  and 
m  spite  of  their  independence  in  their  local  affairs  they 
We  essentially  a  part  of  a  great  military  organization. 

To  the  Orient,  then,  civilization  owes  the  achievement  of 
definite  and  systematic  political  organization  under  one 
mler,  whose  greatest  asset,  however,  was  frequently  his 
military  supremacy.    There  were  in  these  nations,  never- 

'G.  C.  Lee,  Historical  Jurisprudence  (The  Macmillan  Company,  1900), 
cfa^,  i. 
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theless,  no  political  freedom  and  no  citizenship  such  as  we 
understand  the  terms  in  modem  times.  In  the  Oriental 
countries,  the  rule  of  the  king  was  unquestioned,  and  the 
individual  did  not  share  responsibility  in  political  affairs. 
With  the  decline  of  the  kingdoms  of  the  Orient,  the  further 
development  of  civilization  and  the  advancement  of  po- 
Utical  institutions  passed  from  the  Bast  to  Europe. 

The  chief  routes  by  which  Oriental  political  institutions 
were  carried  into  Europe  were:  first,  by  water,  the  highway 
being  the  Mediterranean  Sea,  from  Egypt  to  the  islands  of 
the  .(Egean  Sea,  especially  to  the  island  of  Crete;  and, 
second,  by  land,  through  the  valleys  of  the  Euphrates  and 
Tigris  rivers  into  Asia  Minor,  and  thence  to  the  mainland 
of  Europe.  Chief  among  the  islands  of  the  Mediterranean 
Sea  which  were  to  receive  the  benefit  of  Egyptian  culture 
and  political  achievements  was  Crete.  A  unique  civiliza- 
tion developed  on  this  island,  which  greatly  influenced  and 
stimulated  the  life  of  the  Greeks,  the  first  of  the  European 
nations  to  rise  into  prominence. 

Contributions  of  Greece. — The  Greeks,  a  branch  of  the 
Indo-European  race,  leaving  their  old  nomadic  life  on  the 
grass  plains  of  the  north,  very  probably  along  the  eastern 
part  of  the  Caspian  Sea,  poured  down  upon  the  peninsula 
and  the  islands  of  the  ^Egean,  and  took  possession  of  this 
part  of  southern  Europe  during  the  period  from  about 
2000  B.C.  to  looo  B.C.  Here  they  came  in  contact  with  the 
superior  culture  and  mode  of  living  of  the  Cretans.  After 
this  invasion  the  Cretan  civilization  disappeared,  but  not 
imtil  the  Greeks  had  appropriated  a  sufficient  amount  of 
it  to  form  a  basis  for  the  culture  and  institutions  which 
they  later  developed.  With  them,  the  Greeks  brought 
some  of  the  elements  of  their  primitive  forms  of  civic 
association,  which,  when  grafted  upon  the  remnants  of  the 
civilization  they  had  overriden,  developed  into  the  highest 
political  institutions  that  had  thus  far  been  established. 

Their  original  organization  consisted  of  loose  groups  of 
families,  which  fcMmed  clans  or  gens  differing  greatly  in 
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size,  but  recognizing  the  oldest  male  descendant  of  the  fore- 
father as  the  clan  elder  or  chief.  A  common  kinship  and 
the  worship  of  a  common  ancestry  formed  the  main  bond 
of  tmion.  In  time  .clans  or  gens  united  into  phratries  or 
brotherhoods.  These  in  turn  joined  with  other  phratries, 
which  resulted  in  the  formation  of  tribes.  The  idea  of 
kingship  was  very  likely  borrowed  by  the  Greeks  from  the 
form  of  government  which  they  foimd  existing  on  the 
islands  of  the  iEgean  Sea  at  the  time  of  their  invasion. 
Though  the  chief  was  the  recognized  head  cf  the  tribe, 
important  matters  were  decided  by  a  council  of  old  men. 
The  practice  prevailed  also  of  calling  together  an  assembly 
erf  all  arm-bearing  men  to  discuss  the  advisability  of  waging 
war  or  of  moving  on  to  other  places  of  abode.  Retaining 
these  primary  elements  of  civic  control — chief,  council,  and 
assembly — as  the  tribes  joined  and  settled  permanently  in 
southern  Europe,  the  Greeks  evolved  a  form  of  govern- 
ment characterized  as  the  city-state,  and  similar  to  the 
political  organization  of  the  Oriental  nations. 

As  political  development  progressed  in  Greece,  the  city- 
states  came  to  differ  among  themselves  as  to  their  intanal 
organization.  In  some,  sovereignty  is  foimd  to  have  been 
vested  in  a  direct  democracy  where  every  free  citizen  had 
an  equal  voice;  in  other  states,  the  ultimate  power  was 
placed  in  a  restricted  oligarchy ;  and  in  still  others,  absolute 
authority  was  usurped  and  held  by  tyrants.  In  fact,  the 
majority  of  the  Greek  city-states  passed  through  all  of 
these  various  stages  at  some  time  during  their  existence. 
In  Athens,  by  a  series  of  reforms,  the  power  of  the  aris- 
tocracy was  reduced,  and  most  of  the  political  functions 
were  transferred  to  an  assembly  comprised  of  free  citizens. 
But  at  best  the  Greek  democracies  were  little  better  than 
oligarchies,  for  about  three  fourths  of  the  population  were 
slaves.  The  free  citizens  constituted  the  small  leisure  class 
who  did  no  disagreeable  work  but  devoted  their  time  to 
government,  fine  arts,  and  the  refinements  of  life.  Although 
a  comparatively  small  niunber  participated  in  the  active 
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duties  of  government,  nevertheless,  the  Athenian  constiti 
tion  represented  at  that  time  one  of  the  greatest  advance 
in  the  direction  of  popular  government.  The  Athenia 
ideals  are  very  well  summarized  in  the  memorable  oratio 
of  Pericles. 

An  essential  characteristic  in  common  among  all  th 
city-states  was  that  each  city  was  inherently  entitled  to  a 
independent  existence,  with  the  full  right  to  regulate  it 
external  relations  with  other  cities.  To  the  Greeks  th 
political  ideal  was  the  city ;  hence  the  notion  of  union  wit 
other  cities  was  repulsive.  This  demand  for  self-realizatio 
in  the  management  of  internal  affairs  and  external  relation 
with  other  city-states  led  in  large  part  to  the  jealousies 
difficulties,  and  narrow  self -centered  interests  which  aros 
whenever  the  city-states  attempted  to  confederate.  Thu: 
the  citizen  was  taught  to  regard  himself  not  as  a  Greet 
but  as  an  Athenian  or  as  a  Spartan,  and  from  this  narro^ 
patriotism  arose  the  many  difficulties  and  jealousies  whe 
the  loyalty  and  the  local  interests  of  one  city  were  pitte 
against  the  loyalty  and  local  interests  of  another.  Th 
relations  of  these  city-states  with  one  another  were  d^ 
termined  primarily  by  considerations  of  self-interest  an 
security,  which  took  an  organized  form  in  various  league 
or  amphictyonies.  The  independence  and  separatenef 
of  the  Greek  city-states  were  in  part  overcome  by  th 
attempt  of  a  few  cities,  such  as  Athens  and  Sparta,  t 
attain  a  supremacy  over  the  surrounding  cities. 

But  owing  to  the  inability  of  the  Greek  city-states  t 
forget  their  local  differences  and  jealousies,  the  Hellene 
were  never  able  to  unite  into  one  great  nation.  Such  tenc 
porary  federations  as  the  Achaean  League  and  Boeotia 
League  united  groups  of  cities  for  a  short  period,  only  t 
have  them  separate  again  for  an  independent  existence  ^ 
a  result  of  jealousies  and  misunderstandings  which  led  t 
frequent  civil  wars. 

Though  the  Greeks  derived  the  idea  of  centralized  powc 
vested  in  a  king  from  the  Orient,  they  obtained  through  th 
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participation  of  citizens  in  the  political  affairs  a  degree  of 
freedom  unknown  to  the  peoples  of  the  East.  They  failed, 
however,  to  develop  the  principle  of  representation,  and 
the  Greek  instinct  of  separateness  finally  refused  to  admit 
either  subject  or  allies  to  a  common  franchise.  Although 
government  in  Athens  and  in  other  Greek  cities  was  demo- 
cratic in  form  and  based  upon  the  activity  and  interest  of 
its  free  citizens,  and  although  great  advances  were  made 
in  the  fields  of  art,  literatm^e,  science  and  philosophy,  never- 
theless, Greece  was  unable  politically  to  overcome  the 
influences  of  particularism  and  decentralization,  and  finally 
succumbed  to  the  devastation  of  internal  warfare  and  to 
the  virile  strength  of  her  rising  neighbor,  Rome. 

Contributions  of  Rome, — While  the  Greeks  were  indi- 
vidualistic by  nature  and  lent  themselves  to  philosophy, 
art,  and  the  speculative  sciences,  the  Romans,  in  contrast, 
were  practical,  well  disciplined,  and  law  abiding.  After 
Rome  had  passed  from  the  village  stage  into  the  city-state, 
it  was  only  natural  that,  through  her  aptitude  for  develop- 
ing political  and  legal  systems,  she  should  extend  her  con- 
trol and  jurisdiction  over  the  Italian  state  and  ultimately 
over  a  world  state. 

Like  Greece,  Rome  possessed  in  her  early  political 
organization  the  threefold  division  of  king,  council  of 
chiefs,  or  senate,  and  popular  assembly,  or  comitia  curiatia. 
But  the  king  in  the  Roman  state  had  greater  power  than 
had  the  king  of  a  city-state  of  Greece.  The  former  had 
absolute  power  over  the  citizens  and  in  calling  together  the 
senate  and  popular  assembly.  The  assemblage  of  curias 
was  for  the  purpose  of  hearing  the  king's  commands  rather 
than  of  expressing  their  vdll,  whereas  the  senate  acted  chiefly 
in  an  advisory  capacity.  During  the  regal  period,  the  spirit 
of  subjugating,  federating,  and  Romanizing  the  outlying 
provinces  through  legal  control  dominated  political  life. 

When  the  power  of  the  king  weakened,  Rome  entered 
her  second  period  of  political  development,  that  of  the 
Republic.    The  administrative  powers  formerly  exercised 
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by  the  king  were  now  in  the  hands  of  a  body  of  men  knov9 
as  consuls,  censors,  and  praetors.  And  though  legislatic 
was  still  nominally  vested  in  the  assembly,  it  actual] 
rested  with  the  senate,  whose  consent  was  necessary  t 
make  legislative  acts  effective.  In  fact,  the  senate  becan 
the  chief  source  of  political  administration  in  Rome  durin 
the  period  of  the  Republic.  Composed  of  nobles,  tl: 
senate  was  aristocratic  and  its  power  absolute.  Throug 
the  struggles  which  followed  between  the  plebs  and  tl: 
patricians  and  later  between  the  rich  and  the  poor  an 
between  Italy  and  the  outlying  provinces,  political  contn 
in  Rome  fell  into  the  hands  of  a  few  powerful  militar 
leaders.  Thus  the  foimdation  was  laid  for  the  Empii 
with  the  centralization  of  power  in  the  hands  of  a  sing] 
ruler.  Though  the  senate  and  assembly  were  retainec 
their  powers  were  in  large  part  absorbed  by  the  Empero: 
In  fact,  the  Emperor  became  the  som*ce  and  agency  of  a 
legislative  and  administrative  powers.  Under  the  leadei 
ship  of  capable  Emperors,  the  Roman  world,  comprising 
territory  *'as  large  as  the  United  States  with  a  populatio 
of  one  hundred  millions,  rested  in  the  Great  Roman  Peac 
for  nearly  four  hundred  years.  Never,  before  or  since,  ha 
so  large  a  part  of  the  world  known  such  unbroken  rest  f ror 
the  horrors  and  waste  of  war."^  Nevertheless,  even  durin 
this  period  of  peace,  Rome  was  a  military  oligarchy  an 
the  people  of  the  provinces  were  held  largely  as  slaves  an 
exploited  accordingly.  Few  aliens  were  given  the  right  c 
citizenship  and  then  only  as  the  power  of  the  Roma? 
weakened.  ■        -     . 

During  the  reigns  of  weak  emperors,  who  experience 
difficulty  in  administering  the  political  affairs  of  the  m 
merous  provinces,  came  a  disintegration  of  the  strong  an 
efficient  organization  establidied  by  the  former  emperor 
Then  followed  a  century  of  revolution  and  disorder  whic 
culminated  in  the  establishment  of  an  Oriental  despotisi 
under  Diocletian. 

» W.  M.  West,  Ancient  History  (Allyn  &  Bacon,  1902),  p.  400. 
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While  the  political  power  and  control  of  the  Empire 
steadily  declined,  the  influence  of  Roman  law  and  institu- 
tions was  passed  on  as  a  permanent  heritage  to  mankind 
by  Ae  codification  of  Roman  Law  under  the  direction 
of  the  Emperor  Justinian.  The  Corpus  Jiuis  Civilis  was 
the  result  of  the  growth  of  rudimentary  legal  ideas 
iriiidi  were  brought  together  in  the  code  of  the  Twelve 
Tables,  the  development  of  which  was  continued  through 
the  thorough  work  of  the  praetors  sent  out  to  govern  the 
Roman  provinces.  In  the  discharge  of  their  duties  the 
praetors  depended,  as  a  general  rule,  for  counsel  upon  the 
jtirisconsults,  who  condensed  their  learned  and  subtle  opin- 
ions. These  were  compiled  and  put  in  permanent  form 
under  the  title  Responsa  Prudentium  and  represent  the  fruits 
(rf  exhaustive  research  into  almost  every  branch  of  human 
knowledge.  Thus  was  built  up  an  artificial  body  of  equit- 
able jurisprudence,  a  scientific  law  literature,  whose  growth 
occupies  a  period  beginning  loo  B.C.  and  ending  250  a.d., 
a  period  enriched  by  the  works  of  Capito,  Labeo,  Papinian, 
Paalus,  Gaius,  Ulpian,  and  Modestinus.^ 

The  work  of  the  great  jurists,  transformed  by  the  prin- 
C5)les  of  reason  and  equity  embodied  in  the  Stoic  philos- 
ophy, along  with  the  decrees  of  the  emperors,  was  put  into 
oduring  form  in  the  Corpus  Juris  Civilis.    This  code  was 
absorbed  by  the  law  of  the  Teutonic  tribes  of  the  north  as 
they  poured  in  upon  and  took  possession  of  the  disin- 
tegrated empire.     For  many  centuries  the  Roman  law 
prided  the  Church  in  its  efforts  to  establish  peace  and 
order  out  of  the  chabtic  conditions  which  prevailed  through- 
out the  middle  ages.    Later,  the  study  of  Roman  law  was 
revived,  and,  with  the  establishment  of  order  by  the  na- 
tional states,  Roman  law  was  used  as  a  basis  to  form  the 
codes  under  which  a  large  part  of  the  people  of  continental 
Europe  are  now  living.    The  principles  of  the  Corpus  Juris 
have  also  been  appropriated  and  put  into  force  in  most  of 

*  Hannis  Taylor,  The  Science  of  Jurisprudence  (The  Macmillan  Company, 
1908),  chap.  iii. 


20  PRINCIPLES    AND   PROBLEMS    OP   GOVERNMENT 

the  South  American  countries,  in  Louisiana,  in  Quebec, 
and  in  South  Africa,  until  a  large  portion  of  the  world  is 
governed  by  law  whose  principles  and  practices  are  deter- 
mined in  accordance  with  those  of  the  Roman  Code  of 
Justinian.  Thus,  by  means  of  a  highly  organized  and 
efficient  empire,  and  by  means  of  the  system  of  law  em- 
bodied in  the  Corpus  Juris  Civilis,  Rome  has  profoundly 
influenced  the  political  institutions  of  modem  times. 

Feudalism. — As  the  political  control  of  Rome  weakened 
and  the  uncultured  tribes  of  the  north  overran  southern 
Europe,  a  condition  of  political  anarchy  prevailed,  in  which 
the  restraining  influence  of  the  Church  and  the  power 
wielded  by  the  great  barons  alone  tended  to  preserve  a 
semblance  of  peace  and  order.  It  is  not  surprising  that  the 
peacefully  inclined  and  intellectually  minded  of  this  period 
entered  the  monasteries,  which  were  protected  from  the 
rigors  and  hardships  of  political  turmoil  and  perpetual 
warfare.  Neither  were  the  lawlessness  and  strife  which 
were  indulged  in  by  the  pirates  and  marauders  and  en- 
couraged by  the  barons  in  preying  one  upon  the  other 
conducive  to  the  development  of  commerce  and  industry 
or  to  the  establishment  of  a  settled  political  order. 

The  Teutonic  tribes  from  the  north  did  not  have  any 
fixed  form  of  political  organization.  The  tribe,  as  in  early 
Greece  and  Rome,  was  the  unit  of  political  control,  and  at 
times  these  tribes  united  to  form  temporary  confederacies. 
Among  the  political  contributions  of  the  Teutons  were 
(a)  recognition  of  the  great  importance  of  the  individual, 
with  emphasis  upon  his  rights  and  privileges  as  opposed 
to  the  control  of  the  state;  (b)  a  new  type  of  popular 
assembly  with  the  beginning  of  the  modem  representative 
idea;  (c)  a  self -developing  law,  later  systematized  in  the 
Teutonic  codes  and  in  the  growth  of  the  common  law  of 
England.  As  the  tribes  began  to  occupy  a  territory  with 
fixed  geographical  boundaries  and  to  live  in  accordance 
with  established  laws,  the  mediaeval  state  was  formed. 
Out  of  this  condition  of  poHtical  chaos  of  the  early  middle 
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ages  evolved  the  mediaeval  king  or  monarch.  By  com- 
bining the  powers  wielded  by  the  emperors  in  Rome  and 
some  of  the  authority  exercised  for  many  centuries  by  the 
popes  and  bishops,  the  kings  managed  gradually  to  sup- 
press feudal  disorder  and  anarchy,  and  to  create  therefrom 
a  power  strong  enough  to  establish  unity.  In  this  manner 
were  laid  the  foundations  of  the  mediaeval  state.  When 
the  idea  of  the  personal  relation  of  the  Teuton  to  his  chief 
became  blended  with  the  Roman  concept  of  control  over  a 
particular  portion  of  land,  the  tribal  lord  was  changed 
into  the  territorial  sovereign,  who  asserted  and  maintained 
poKtical  and  economic  control  by  means  of  a  miUtary  caste. 
The  subject  population  went  into  the  monasteries  or  be- 
came serfs  attached  to  the  land,  the  latter  being  exploited 
by  the  knights  and  soldiers.  This  transformation  of  tribal 
lords  into  territorial  sovereigns  was  accomplished  first  in 
Prance  and  England,  and  was  gradually  completed  in  the 
other  coimtries  of  western  Europe. 

For  a  long  time,  the  idea  of  a  universal  dominion,  such 
as  that  wielded  by  Rome,  continued  to  hold  sway  over 
men's  minds.  After  the  Roman  Empire  disintegrated,  the 
Catholic  Church,  under  the  direction  of  the  Papacy, 
appropriated  the  idea  of  a  unifying  power,  and  aimed  to 
hold  Etux)pe  together  under  an  ecclesiastical  dominion. 
"The  Roman  Empire  and  the  Roman  Catholic  Church 
were,  according  to  mediaeval  theory,  two  aspects  of  a  single 
Christian  monarchy  whose  mission  it  was  to  shelter  be- 
neath its  wings  all  the  nations  of  the  earth.*'  With  the 
expanding  powers  of  the  Church  and  its  system  of  canon 
law,  the  rising  monarchs  came  into  clash  with  the  popes 
and  their  representatives  until  by  warfare  and  civil  strife 
the  kings  established  themselves  as  supreme  in  political 
and  in  religious  matters.  Nevertheless,  the  mediaeval 
worid-empire  lived  on  as  an  idea  until  the  beginning  of  the 
nineteenth  century.  But,  by  rendering  the  states  polit- 
ically independent,  the  Peace  of  Westphalia,  in  1648, 
temporarily  ended  the  effort  to  create  a  world  state.    * '  That 
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peace  set  the  final  seal  on  the  disintegration  of  the  world- 
empire  at  once  of  pope  and  emperor,  and  made  possible 
the  complete  realization  of  the  doctrine  of  Grotius,  the 
doctrine  of  the  sovereignty  of  states.*'^ 

r 

^       The  National  State 

The  national  state  had  its  origin  in  the  strife  for  suprem- 
acy among  the  barons.  Some  forged  ahead  of  others  and 
by  means  of  war,  intrigue,  negotiations,  and  every  device 
known  to  selfishness  and  adventm*e  managed  to  strengthen 
their  power  and  to  establish,  under  the  title  of  king,  their 
dominion  over  large  areas.  As  the  champion  of  the  rising 
spirit  of  racial  imity,  the  monarchs  appeared  as  the  pro- 
tectors of  the  rights  of  the  lower  classes  against  the  grasping 
powers  of  the  manorial  lords. 

Since  the  downfall  of  feudalism,  political  development  in 
Western  Europe  has  come  by  means  of  and  through  the 
agency  of  the  national  state.  Through  wars  and  resulting 
conquests,  through  diplomacy  often  based  on  cunning  and 
trickery,  and  through  peaceful  expansion  along  com- 
mercial and  industrial  lines,  the  earth's  surface  has  been 
almost  entirely  appropriated  and  settled  by  a  small  group 
of  such  national  states.  For  a  long  time  it  was  thought 
that  it  was  better  to  use  force  and  trickery  than  to  deal 
openly  and  aboveboard,  and  that  the  prince  or  ruler  need 
not  be  scrupulous  about  fulfilling  his  promised  when  it 
was  found  convenient  not  to  do  so.  In  the  state,  the  law 
of  self-preservation  prevailed  and  no  scruples  of  honesty 
or  right  were  to  be  regarded  when  self-interest  dictated 
otherwise.  In  the  course  of  time,  however,  settled  Customs 
and  practices  grew  up  in  the  exchange  of  and  in  the  conduct 
of  diplomats,  in  the  reciprocal  rights  and  privileges  granted 
to  citizens,  and  even  in  the  rules  and  regulations  which 
were  supposed  to  be  followed  in  the  conduct  of  warfare. 
These  rules  and  regulations  have  grown  into  a  generally 

*T.  A.  Walker,  The  Science  of  International  Law  (London,  1893),  p.  57. 
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accepted  body  of  customs  which  form  the  basis  for  modern 
diplomacy  and  international  relations. 

The  modem  state  is  built  on  the  concept  of  nationalism, 
which  assumes  that  each  state  is  sovereign — that  is,  inde- 
pendent of  every  other  state.  Nationalism  is  based 
primarily  on  two  concepts.  The  first  is  con^prised  in  the 
notion  of  benevolent  despotism  whereby  a  people  aims  to 
gain  territory  and  extend  its  dominions  for  the  purpose  of 
poKtical  control  and  economic  domination.  Such  domi- 
nation in  the  conduct  of  the  affairs  of  modem  times  is 
known  as  commercial  imperialism.  The  second  concept  is 
the  outgrowth  of  the  seLf-consciousness  of  people  who  are 
more  or  less  homogeneous  in  blood,  language,  religion,  and 
custom.  This  concept  is  represented  to-day  in  the  doctrine 
of  the  self  -  determination  of  nations.  Current  opinion 
usually  accepts  the  nation  as  the  best  and  highest  possible 
development  in  the  political  world.  In  the  words  of  a 
noted  exponent  of  this  theory,  **  nature  has  decreed  that 
thcstmggle  for  survival  shall  be  in  groups.  The  national 
group  is  the  only  one  suited  to  cope  with  conditions.*'^ 
One  (rf  the  fundamental  principles  of  nationalism  is  that 
eadi  state  regards  itself  and  its  ideals  as  superior  and  thinks 
that  it  has  a  peculiarly  important  mission  to  perform. 
Each  state  believes  that  its  highest  duty  is  to  survive  and 
to  spread  the  ideas  and  ideals  which  are  regarded  as  its 
peculiar  heritage. 

Modem  national  states  are  conceived  as  involving  cer- 
tain essential  rights  and  duties.  The  first  right  is  that 
of  existence — i.e.,  the  right  of  self-preservation  and  defense. 
This  right  is  the  basic  principle  of  state  existence,  and  justi- 
fies the  taking  of  such  measures  as  may  seem  necessary  for 
the  safety  and  defense  of  the  state  itself  and  for  the  preser- 
vation and  integrity  of  its  territory.  To  this  right  is  at- 
tached a  corresponding  duty  to  respect  the  existence  and 
the  rights  of  other  states.     The  second  right  is  that  of 

*C/.  Karl  Pearson  quoted  in  Edward  Krehbiel,  Nationalism,  War,  and 
Stdtty  (The  Macmillan  Company,  19 16),  chap.  i. 


24  PRINCIPLES    AND    PROBLEMS    OP    GOVERNMENT 

sovereignty  or  independence.  This  right,  so  far  as  external 
relations  are  concerned,  is  subject  to  many  limitations  as 
a  result  of  comity,  agreement,  and  treaties  on  international 
affairs.  Such  limitations  are  especially  important  in  semi- 
sovereign  states,  njcutralized  states,  or  states  under  some 
form  of  protectorate. 

The  following  rights  are  based  upon  that  of  sovereignty 
and  independence:^ 

1.  To  establish,  maintain,  and  change  the  form  of  government.  This 
involves  the  right  of  revolution. 

2.  To  enter  into  treaties  and  alliances. 

3.  To  make  and  change  laws  and  to  see  to  their  administration. 

4.  To  exercise  exclusive  jurisdiction  over  all  persons  and  things 
within  its  territory,  subject  to  certain  exceptions  applicable  to  foreign 
sovereigns,  diplomatic  agents,  and  public  ships. 

These  rights  imply  certain  duties,  such  as  the  duty  of 
nonintervention  in  the  affairs  of  other  nations  and  the 
duty  to  respect  the  rules  and  customs  of  international  law. 
Forcible  intervention,  which  was  rather  common  in  the 
former  relations  of  states,  is  now  usually  condemned  and 
is  no  longer  justifiable,  unless  in  cases  where  crimes  have 
been  committed  or  where  international  interests  of  great 
importance  are  endangered. 

The  third  right  of  a  national  state  is  equality  before  the 
law.  As  expressed  in  the  terse  words  of  Chief- Justice 
Marshall,  *' Russia  and  Geneva  have  equal  rights.  It  re- 
sults from  this  equality  that  no  one  can  rightfully  impose  a 
rule  on  another.  Each  legislates  for  itself,  but  its  legisla- 
tion can  operate  on  itself  alone.  "^  While,  as  a  matter  of 
fact,  states  like  individuals  are  not  equal,  and  though 
great  states  wield  much  greater  power  and  influence  in 
international  affairs  than  do  smaller  states  and  often  dis- 
regard the  rights  of  the  weak  and  smaller  states,  neverthe- 


*  In  the  preparation  of  this  summary  of  the  rights  of  states,  we  are  in- 
debted to  A.  S.  Hershey,  The  Essentials  of  Public  International  Law  (The 
Macmillan  Company,  191 2),  chap.  ix. 

'  The  Antelope  (1825),  10  Wheaton,  65  at  122. 
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less,  the  ideal  of  equality  is  one  toward  which  the  states 
are  approaching  and  one  which,  it  is  to  be  hoped,  will 
become  of  increasing  importance  in  the  future. 

The  right  to  respect  is  the  fourth  fundamental  right  of  a 
state.  Failure  to  observe  this  right  is  regarded  as  an 
affront  to  the  dignity  of  the  state.  It  involves  respect  for 
the  state's  personality  as  represented  by  its  sovereign, 
warships,  and  diplomatic  agents,  and  is  evidenced  by  cus- 
tomary honors  and  marks  of  respect  and  also  involves 
respect  for  its  civil  or  legal  personality. 

The  fifth  right  of  states  is  that  of  mutual  commerce  or 
intercourse,  including  especially  diplomatic  and  com- 
mercial relations.  This  right  is  subject  to  important 
limitations,  but  it  is  a  necessary  condition  if  a  state  is  to 
partidpate  in  and  to  take  its  part  in  the  family  of  nations. 

An  of  these  rights  involve  important  duties  and  responsi- 
bilities. They  demand,  as  expressed  by  Daniel  Webster,  that 

every  nation,  on  being  received,  at  her  own  request,  into  the  circle  of 
dvHittd  governments,  must  understand  that  she  not  only  attains 
rights  of  sovereignty  and  the  dignity  of  national  character,  but  she 
binds  herself  also  to  the  strict  and  faithful  observances  of  all  those 
principles,  laws,  and  usages  which  have  obtained  currency  among 
civilized  states. 

Certain  corollaries  are  frequently  conceived  as  growing 
out  (rf  nationalism.^  Thus,  it  is  contended  that  expansion 
is  a  part  of  the  mission  of  a  nation.  The  expansion  of  the 
frontiers  in  the  acquisition  of  new  territory  is  often  re- 
garded as  a  necessity.  And  national  necessity  is  frequently 
considered  as  taking  precedence  over  promises,  agreements, 
and  international  rules.  Furthermore,  each  state  is  con- 
ceived as  rivaling  other  states  in  trade,  commercial  rela- 
tions, and  diplomatic  affairs.  Back  of  these  corollaries  is 
the  contention,  widely  maintained,  **My  country,  right  or 
wrong,"  by  which  the  individual  is  expected  to  support  his 
government  whether  or  not  he  approves  the  course  adopted. 
Certain  results  have  followed  from  the  acceptance  of  these 

'  Edward  Krehbiel,  Nationalism,  War,  and  Society,  chap.  ii. 
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(e)  The  Interallied  Council  on  War  Purchases  and  Finance. 

(f)  The  Allied  Blockade  Committee.^ 

Over  and  above  these  and  many  other  subordinat 
bodies  was  the  Supreme  War  Council,  organized  undc 
what  is  known  as  the  Rapallo  Agreement,  whose  missio 
it  was  to  watch  over  the  general  conduct  of  the  war,  to  pre 
pare  recommendation  for  the  decisions  of  the  respectiv 
governments,  and  to  report  on  their  execution.  Here,  i 
the  words  of  Premier  Lloyd   George, 

we  have  had  provided  the  machinery  of  the  League  of  Nations,  whei 
nations  have  come  together  to  set  up  a  complete  machine  which  is 
clearing  house  not  merely  in  military  matters  and  in  naval  matter 
but  for  financial,  for  economic,  for  shipping,  for  food  purposes,  and  fc 
all  the  other  things  that  are  essential  to  the  life  of  the  nations.  A 
these  matters  are  raised  there  and  discussed  there.  Information  c 
them  all  is  classified  there  and  interchanged;  and,  still  more,  the  mj 
chinery  is  there  not  merely  for  registering  or  recording,  but  for  decisioi 
which  affect  all  these  nations.* 

The  real  effects  and  results  of  this  plan  of  co-operativ 
action  will  not  be  known  for  a  long  time ;  but  it  is  now  clea 
that  by  this  plan  one  of  the  chief  defects  in  intemationc 
organization  as  an  effective  method  for  administrativ 
unity  in  war  has  been  overcome  and  the  machinery  for  it 
successful  operation  has  been  provided. 

The  Covenant  for  a  League  of  Nations 

All  of  the  steps  thus  described  are  but  preliminary  to  the 
actual  progress  in  the  effort  to  formulate  a  world  state  such 
as  that  undertaken  at  the  Paris  Peace  Conference  in  the 
covenant  for  a  League  of  Nations.  This  covenant  provides 
for  an  Executive  Council  consisting  of  nine  members  repre- 
senting five  great  powers  and  four  other  states,  an  assembly 
to  consist  of  representatives  of  the  members  of  the  League, 

*  Bulletin,  A  League  of  Nations,  vol.  i,  no.  7,  "The  Supreme  War  Council* 
(October,  19 1 8),  pp.  vi-viii,  published  by  the  World  Peace  Foundation 
Boston.  2  Ibid.,  p.  348. 
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and  a  permanent  secretariat.  The  Council  and  Assembly 
are  authorized  to  deal  with  any  matter  *  *  affecting  the  peace 
(rf  the  world."  It  is  made  the  duty  of  the  Council  to 
formulate  plans  for  the  reduction  of  airmaments,  to  control 
the  private  manufacture  of  munitions,  and  to  give  advice 
for  the  protection  of  members  against  aggression.  The 
Council  is  to  act,  likewise,  as  a  board  of  conciliation  for  the 
settlement  of  disputes  and  is  expected  to  prepare  a  plan 
for  the  establishment  of  a  Permanent  Court  of  International 
Justice.  To  aid  the  Council  in  the  preparation  of  data  and 
in  the  rendering  of  advice,  commissions  are  to  be  estab- 
lished as  follows : 

Military  and  Naval  Commission  to  advise  on  armaments  and  the 
traffic  in  mtmitions. 

Mandatory  Commission  to  advise  with  powers  acting  as  mandatories 
over  colonies. 

International  Bureau  of  Labor  to  secure  fair  and  humane  conditions 
for  labor. 

The  members  of  the  League  agree  to  acquaint  one  another 
with  information  on  military  affairs;  to  defend  one  another's 
territorial  integrity  and  independence  against  external 
aggression;  to  regard  any  threat  of  war  as  a  matter  for  the 
consideration  of  the  League,  and  to  refer  disputes  not 
adjusted  by  diplomacy  to  be  settled  by  (a)  arbitration, 
(b)  commission  of  inquiry,  (c)  permanent  court  to  be 
established  hereafter;  and,  finally,  to  make  no  war  in  any 
case  until  three  months  after  awards  or  recommendations 
are  amiounced.  Members  of  the  League  agree  to  join  in 
bringing  pressure  to  bear  on  a  state  which  refuses  to  abide 
I  by  the  covenant  by  (a)  an  economic  boycott,  (b)  cessation 
I  of  aD  intercourse,  (c)  blockade,  and  (d)  use  of  military  and 
naval  forces.  The  colonies  and  territories  left  unprotected 
as  a  result  of  the  war  are  to  be  placed  under  mandatories 
which  are  expected  to  act  under  advice  and  make  regular 
reports  to  the  League. 

"January  i6,  1920,*'  said  Leon  Bourgeois,  chairman  of 
the  Coundl  of  the  League  of  Nations  at  its  opening  *  *  will 
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go  down  to  history  as  the  date  of  the  birth  of  the  r 
world.*'  That  this  prediction  is  in  process  of  fulfiUm 
appears  from  the  progress  akeady  made  in  organizing  i 
getting  under  way  the  machinery  for  a  League  of  Natic 
An  organization  committee  formed  to  work  out  a  plan 
the  functioning  of  the  League  recommended  the  format 
of  the  following  sections,  a  number  of  which  were  s( 
organized  and  ready  to  begin  work : 

1.  Political. 

2.  Legal. 

3.  Economic  and  Financial. 

4.  Administrative  Commissions  and  Minority  Questions. 

5.  Transit  and  Commimications. 

6.  Information. 

7.  Mandates. 

8.  International  Biireaus. 

9.  Regulation  of  Treaties. 

10.  Social  Questions  and  Health. 

The  Coimcil  of  the  League  has  carried  out  a  number 
the  duties  allotted  to  it  imder  the  covenant  and  has  und 
taken  others  such  as  the  repatriation  and  resupplying 
prisoners  of  war  in  Siberia  and  the  adoption  of  measures 
prevent  the  spread  of  typhus  and  cholera  in  eastern  a 
central  Europe.  Among  the  most  important  steps  tal 
was  the  appointment  of  a  committee  to  prepare  a  plan 
a  Permanent  Court  of  International  Justice  to  be  si 
mitted  to  the  Council  and  Assembly  and  then  to  1 
member  nations. 

The  Cotmcil  has  been  participating  in  the  settlement 
many  matters  in  the  reconstruction  of  Europe,  and  1 
Assembly  at  its  first  meeting  in  Geneva,  Switzerland, 
November,  1920,  discussed  and  passed  upon  numen 
projects  to  aid  co-operation  among  nations  and  to  dis 
international  misunderstandings.^ 

1  See  Reports  on  a  League  of  Nations  by  the  World  Peace  Poundat 
AO  Mt.  Vemon  St.,  Boston;  Arthur  Sweetser,  The  League  of  Nations  at  ^ 
(The  Macmillan  Company,  1920);  also  Official  Journal  of  the  Leagm 
Nations. 
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Whether  the  steps  thus  far  taken  in  the  establishment  of 
the  League  of  Nations  will  serve  as  a  basis  for  a  permanent 
intemational  organization  remains  to  be  decided.  But 
whatever  the  verdict  may  be  in  this  regard,  a  series  of  pre- 
cedents have  been  inaugurated  which  will  render  easier  and 
more  effective  some  permanent  form  of  organization  for 
greater  co-operation  among  nations.^ 

The  Political  State  and  the  Problem  of  Industrial 

Democracy 

Coincident  with  the  development  of  the  national  state 
and  progress  in  the  direction  of  an  international  state  has 
come  the  growth  of  the  democratic  ideal  in  the  management 
of  public  affairs  in  the  individual  nations.  Government, 
which  was  originally  conceived  for  and  by  a  small  class  in 
society,  has  come  to  be  a  matter  of  general  public  interest 
and  concern.  The  development  of  this  interest  has  cen- 
tered very  largely  in  the  emergence  of  representative  bodies 
and  in  the  strengthening  of  their  powers.  When  the  nobles 
and  wealthy  landowners  of  England  combined  to  humiliate 
King  John,  and  when  Simon  de  Montfort  called  the  first 
parhament  in  1265,  the  basis  was  estabUshed  for  the  repre- 
sentatives of  various  classes  to  consult  with  and  advise 
those  who  were  charged  with  the  responsibilities  of  govern- 
ing. Parliament  at  first  merely  served  as  a  body  to  peti- 
tion the  king  to  redress  grievances  or  to  protest  against 
some  royal  order.  But  these  advisory  fimctions  were 
greatly  extended  under  weak  kings,  and  even  the  pubUc 
acts  of  strong  kings  were  rendered  less  effective  through  the 
exercise  by  Parliament  of  two  positive  duties,  each  of  which 
resulted  in  adding  materially  to  the  authority  and  prestige 
of  representative  bodies.  These  were  the  right  to  pass  upon 
and  approve  or  disapprove  new  taxes  and  the  right  to  criti- 
cize and  eventually  to  force  the  removal  of  the  king's  min- 

*  ^^Port  on  the  present  status  of  the  League  of  Nations  and  the  prospects  of  a 
^^^BMsUUe. 


32  PRINCIPLES   AND   PROBLEMS    OP   GOVERNMENT 

isters.  These  rights,  when  contested  by  the  Stuart  kin; 
led  to  revolution  and  to  the  recognition  of  the  ultimo 
control  of  government  by  the  representatives  of  the  p< 
pie  in  Parliament.  When,  soon  afterward,  the  king  i 
ceded  to  the  practice  of  dismissing  Ministers  not  in  h; 
mony  with  the  lower  chamber,  or  House  of  Commons, 
representative  body  in  control  of  an  executive  commiti 
known  as  the  Cabinet  became  the  governing  authority 
the  English  nation.  The  representatives  of  various  clasj 
in  the  government  came  to  be  regarded  as  a  necessa 
requirement  for  popular  participation  in  public  affai 
The  French  Revolution  in  Europe  and  the  Americ 
Revolution  tended  to  spread  the  representative  idea,  a 
it  took  firm  hold  in  the  written  constitutions  of  the  Unit 
States,  and  has  been  made  a  feature  of  every  constituti 
since  adopted.  A  representative  body  of  one  or  two  hoiij 
(and  with  but  few  exceptions  the  bicameral  system 
England  has  been  followed)  is  now  an  important  feati 
of  all  of  the  leading  governments  of  the  world. 

With  the  emergence  of  the  representative  idea,  and  co: 
cident  with  it,  has  come  a  gradual  widening  of  the  basis 
which  representatives  have  been  selected.  Representati 
bodies  at  first  were  comprised  only  of  members  select 
from  the  higher  nobility.  When  the  lesser  nobles  w< 
added,  the  former  classes  withdrew  to  themselves  a 
formed  the  upper  chamber,  or  House  of  Lords.  But  me 
bers  of  both  chambers  were  selected  by  and  represent 
a  very  small  percentage  of  the  population.  In  Englar 
the  number  who  participated  in  this  selection  was  astonis 
ingly  small  prior  to  1832.  By  a  series  of  acts,  the  electors 
was  extended  imtil  now,  with  few  exceptions,  every  man  a 
woman  above  a  legal  age  limit  is  permitted  to  particip^ 
in  the  selection  of  representatives  to  Parliament.  Simil 
extensions  of  the  electorate  have  taken  place  in  practica 
all  countries  where  democratic  ideas  have  prevailed. 

Not  only  has  there  been  an  almost  universal  acceptan 
of  the  representative  idea  in  government  and  the  correl 
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tive  expansion  of  the  electoral  basis  of  selection,  but  a  new 
development  promises  to  affect  profoundly  the  former  con- 
cept of  representative  government  and  to  place  increasing 
duties  and  responsibilities  upon  the  greatly  expanded 
electorate.  This  new  movement  is  known  as  direct  govern- 
ment. Chief  examples  of  it  are  to  be  found  in  governments 
such  as  Switzerland  and  many  American  states  where 
laws,  rules,  and  regulations  are  referred  directly  to  the 
voters  and  public  control  may  be  exercised  without  parti- 
cipation in  the  act  by  an  intermediate  representative  body. 
Direct  government  is  illustrated  also  in  countries  with 
Cabinet  government,  where  an  increasing  number  of  public 
issues  are  referred  to  the  electorate.  Though  direct  govern- 
ment does  not  mean  that  legislative  bodies  will  be  either 
abolished  or  seriously  weakened,  it  does  mean  that,  on 
fundamental  questions  of  poHcy,  legislative  bodies  will 
more  and  more  fall  back  upon  and  aim  to  carry  into 
effect  publicly  expressed  convictions  determined  by  voters 
on  specific  issues  referred  for  public  approval  or  disapproval. 

The  growth  of  political  democracy  as  developed  in  the 
eighteenth  and  nineteenth  centuries  has  depended  largely 
upon  the  ability  of  different  classes  to  control  the  govern- 
ment. To  the  aristocracy  based  upon  birth  and  education 
was  added  an  aristocracy  of  wealth  as  an  outgrowth  of  the 
industrial  revolution  and  the  consequent  expansion  of 
commercial  interests.  And  the  government,  despite  the 
principle  of  representation  and  the  extension  of  the  suffrage, 
remains  to  a  large  extent  under  the  control  and  direction 
of  special  groups  and  interests.  As  each  group  of  society 
has  gained  in  numbers  and  cohesive  power,  a  desire  has 
been  manifested  by  those  governed  for  a  share  in  the 
control  and  management  of  government.  One  of  the  most 
recently  organized  and  increasingly  self-conscious  groups 
is  that  comprised  in  the  various  divisions  and  branches  of 
organized  labor. 

In  all  countries  there  has  been  developing  a  class  con- 

sciousness  on  the  part  of  the  laboring  classes  to  secure  an 
0 
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increasing  control  of  the  government,  and  to  seek  its  pr^ 
tection  in  industries  and  in  the  improvement  of  the  gener. 
living  conditions  of  the  workmen.  The  World  War,  wit 
its  demands  on  labor  and  with  the  concessions  made  1 
labor  in  order  to  speed  up  war  machinery  and  to  assure 
successful  outcome,  has  aided  the  struggle  for  the  demo4 
ratization  of  industries  and  for  an  actual  share  in  the 
management  as  well  as  in  the  government  itself.  Thoug 
in  the  League  of  Nations  and  in  the  Treaty  of  Peace  a 
effort  has  been  made  to  solve  some  of  the  problems  of  tt 
national  political  state;  and  though  the  world  is  bein 
reconstructed  on  the  principles  of  statehood  and  natioi 
aKsm,  this  important  issue — the  problem  of  industri* 
democracy — is  also  presenting  itself  to  the  people  of  a 
countries.  It  seriously  affects  the  status  of  the  nations 
political  state  and  the  institution  of  private  property,  c 
which,  to  a  large  extent,  the  political  state  is  constructe< 
Democracy  in  government,  as  it  is  coming  to  be  imderstoc 
to-day,  seems  to  mean  more  than  poUtical  democracy, 
is  being  interpreted  to  include  as  well  the  idea  of  industri 
democracy.  Just  how  far  this  movement  will  be  carrie 
during  the  period  of  reconstruction  in  the  various  natioj 
time  alone  will  tell.  European  countries  have  begun  ^ 
define  democracy  in  terms  not  only  of  political  particip; 
tion  in  the  government,  but  in  terms  of  how  far  that  polii 
cal  participation  will  enable  the  electorate  to  control  tl 
various  phases  of  their  industrial  life,  including  the  meai 
of  production,  distribution,  and  exchange.  There  can  1 
little  doubt,  according  to  a  close  student  of  the  process  * 
governmental  evolution,  that  **the  world  is  about  to  ent' 
upon  a  struggle  on  the  part  of  the  common  people  for  indm 
trial  democracy  comparable  in  all  essential  respects  to  tl 
struggle  for  poUtical  democracy  that  characterized  tl 
nineteenth  century."  Chief  among  the  problems  of  model 
governments  are,  then,  the  development  of  the  methcK 
and  agencies  of  control,  which  have  been  the  outgrowth  < 
the  progress  toward  political  democracy,  and  provisiot 
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for  greater  and  more  effective  participation  in  public  affairs 
by  those  who  perform  the  world's  work. 


SUPPLEMENTARY  READINGS 

H.  P.  OsBORN,  Jf e«   of  the  Old  Stone  Age    (Second  Edition,    191 6), 

(Charles  Scribner's  Sons),  gives  a  very  interesting  account  of  the 

contribution  of  the  sciences  of  archaeology  and  anthropology  to 

our  knowledge  of  the  life  of  primitive  man. 
J.  H.  Breasted,  i4nwn/  Times  (Ginn  &  Co.,   1916),  or  some  other 

standard  history  should  be  consulted  on  the  contributions  of 

the  Orient  and  of  Greece  and  Rome  to  modem  politics. 
O.O.LzEf  Historical  Jurisprudence  (The  Macmillan  Company,  1900), 

gives  a  brief  review  of  the  growth  of  law  from  ancient  times  to  the 

present  day. 
A.S.HERSHEY,  Essentials  of  Public  International  Law^  Chaps.  I-IV 

(The  Macmillan  Company,  191 2),  and 
C.  H.  Stockton,  Outlines  of  International  Law,  Chaps.  II-III  (Charles 

Scribner's  Sons,  191 4),  furnish  a  summary  sketch  of  the  growth  of 

International  Law. 
F.C.  Hicks,  The  New  World  Order  (Doubleday,  Page  &  Co.,  1920),  gives 

an  account  of  recent  developments  along  the  line  of  international 

organization  and  international  co-operation. 
Bulletins  on  the  League  of  Nations  describing  the  organization  of 
the  League  and  its  accomplishments  are  published  by  the  World 
Bcace  Foundation,  40  Mt.  Vernon  Street,  Boston. 


CHAPTER  II 

THEORIES  AND  DEFINITIONS 

Theories  as  to  the  Origin  and  the  Development  of 

Government^ 

In  the  preceding  chapter  the  origin  and  the  development 
of  government  were  briefly  explained,  but  the  impelling 
force  which  led  man  to  unite  his  efforts  with  other  men  to 
accomplish  a  common  end  remains  to  be  considered. 
Various  theories  have  been  formulated  and  advanced  by 
political  thinkers  as  to  the  incentives  which  have  drawn 
men  together  and  have  led  them  to  submit  to  a  common 
regulation  of  the  various  relationships  which  individuals 
bear  to  one  another.  Chief  among  the  theories  which  have 
been  advanced  are  (a)  the  instinctive  theory,  (b)  the  force 
and  necessity  theory,  (c)  the  divine-right  theory,  (d)  the 
social-contract  theory,  (e)  the  evolutionary  theory,  and 
(f)  the  economic  theory. 

The  Instinctive  Theory, — Since  the  time  of  the  Greeks 
there  have  been  those  who  have  traced  the  origin  of  po- 
litical institutions  to  the  natural  instincts  of  man.  Aris- 
totle, one  of  the  first  exponents  of  this  theory,  presented 
the  view  in  the  first  book  of  The  Politics  that  man  is  by 
nature  a  political  animal.  While  the  state  is  an  associa- 
tion of  human  beings  and  has  been  preceded  by  the  family 
relation  and  the  village,  the  instinct  for  political  association 


*  Some  of  the  classics  on  government  which  present  the  foundation  for 
modem  pohtical  theories  and  which  should  be  read  are:  The  Republic  of 
Plato,  The  Politics  of  Aristotle,  The  Prince  by  MachiaveUi,  Civil  Government 
by  Locke,  The  Leviathan  by  Hobbes,  The  Spirit  of  Laws  by  Montesquieu,  and 
The  Social  Contract  by  Rousseau. 


THEORIES    AND    DEFINITIONS  37 

is,  he  maintained,  inherent  in  man.  All  forms  of  associa- 
tion, simple  and  complex,  are  but  the  outward  expression 
of  this  inherent  quality.  Cicero  also  set  forth  the  same 
conception  in  his  Commonwealth.  The  first  cause  of  an 
association  of  the  entire  people  for  the  purposes  of  justice 
and  utility,  he  thought,  is  not  so  much  due  to  th6  weakness 
of  man  as  to  a  certain  spirit  of  congregation  which  naturally 
belongs  to  him.  ^hen  a  consciousness  of  mutual  rights 
and  duties  existed  in  a  community,  it  was  thought  that 
there  likewise  existed  at  that  time  the  element  necessary 
to  create  an  organized  state  as  an  outward  expression  of 
this  consciousness.^)  The  universal  instinct  of  human 
society  is  toward  external  organization  of  the  common 
activities  of  man^  Greek  philosophers  thus  considered 
political  authority  as  a  '*  necessity  arising  from  the  social 
life  of  man  as  existing  in  and  of  and  for  itself  afid  as  de- 
termined by  the  very  nature  of  things^*  To  them  the 
essential  psychological  element  of  unity  in  action  existed 
subjectively  in  the  minds  of  people  and  became  objective 
when  expressed  in  laws  and  political  institutions.  But  this 
subjective  idea  of  imity  was  thought  to  have  been  the 
essential  element  of  the  state  and  necessarily  antedated  the 
objective  bond  as  manifested  in  the  body  politic. 

The  instinctive  theory  has  an  element  of  truth  which  has  s 
led  to  its  acceptance  and  exposition  by  certain  modem/ 
political  thinkers. 

The  Necessity  and  the  Force  Theories. — ^To  other  thinkers 
the  necessity  of  self -protection  appears  to  have  been  the 
primary  motive  for  the  formation  of  political  societies. 
The  necessity  theory  recognizes  that  men,  because  of  their 
many  wants,  are  mutually  dependent,  and  are  compelled 
by  them  to  seek  aid  through  political  association.  Plato 
in  The  Republic  says  **that  owing  to  our  many  wants,  and 

*  For  a  survey  of  the  development  of  Political  Theories  the  scholarly  work 
of  Prof.  W.  A.  Dunning  is  recommended,  Political  Theories^  Ancient  and 
Mediaval  (The  Macmillan  Company,  1902),  Political  Theories  from  Lutlter 
to  Montesquieu  (The  Macmillan  Company,  1905),  an  Political  Theories  from 
Rousseau  to  Spencer  (The  Macmillan  Company,  1920). 


CHAPTER  II 

THEORIES  AND  DEFINITIONS 

Theories  as  to  the  Origin  and  the  Development  oi 

Government^ 

In  the  preceding  chapter  the  origin  and  the  developmen* 
of  government  were  briefly  explained,  but  the  impellinj 
force  which  led  man  to  unite  his  efforts  with  other  men  tc 
accomplish  a  common  end  remains  to  be  considered 
Various  theories  have  been  formulated  and  advanced  b^^ 
political  thinkers  as  to  the  incentives  which  have  drawi 
men  together  and  have  led  them  to  submit  to  a  commoi 
regulation  of  the  various  relationships  which  individual 
bear  to  one  another.  Chief  among  the  theories  which  hav« 
been  advanced  are  (a)  the  instinctive  theory,  (b)  the  fore 
and  necessity  theory,  (c)  the  divine-right  theory,  (d)  th< 
social-contract  theory,  (e)  the  evolutionary  theory,  an< 
(f)  the  economic  theory. 

The  Instinctive  Theory. — Since  the  time  of  the  Greek 
there  have  been  those  who  have  traced  the  origin  of  pa 
litical  institutions  to  the  natural  instincts  of  man.  Aris 
totle,  one  of  the  first  exponents  of  this  theory,  presenter 
the  view  in  the  first  book  of  The  Politics  that  man  is  b" 
nature  a  political  animal.  While  the  state  is  an  associa 
tion  of  human  beings  and  has  been  preceded  by  the  famil: 
relation  and  the  village,  the  instinct  for  political  association 


*  Some  of  the  classics  on  government  which  present  the  foundation  £c 
modem  political  theories  and  which  should  be  read  are:  The  Republic  ^ 
Plato,  The  Politics  of  Aristotle,  The  Prince  by  Machiavelli,  Civil  Governm^ 
by  Locke,  The  Leviathan  by  Hobbes,  The  Spirit  of  Laws  by  Montesquieu,  ao 
The  Social  Contract  by  Rousseau. 
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is,  he  maintained,  inherent  in  man.  All  forms  of  associa- 
tion, simple  and  complex,  are  but  the  outward  expression 
of  this  inherent  quality.  Cicero  also  set  forth  the  same 
conception  in  his  Commonwealth.  The  first  cause  of  an 
association  of  the  entire  people  for  the  purposes  of  justice 
and  utility,  he  thought,  is  not  so  much  due  to  th6  weakness 
of  man  as  to  a  certain  spirit  of  congregation  which  naturally 
belongs  to  him.  ^Tien  a  consciousness  of  mutual  rights 
and  duties  existed  in  a  community,  it  was  thought  that 
there  likewise  existed  at  that  time  the  element  necessary 
to  create  an  organized  state  as  an  outward  expression  of 
this  consciousness.^  The  universal  instinct  of  htmian 
society  is  toward  external  organization  of  the  common 
activities  of  man^  Greek  philosophers  thus  considered 
political  authority  as  a  **  necessity  arising  from  the  social 
life  of  man  as  existing  in  and  of  and  for  itself  arid  as  de- 
termined by  the  very  nature  of  things^*  To  them  the 
essential  psychological  element  of  unity  in  action  existed 
subjectively  in  the  minds  of  people  and  became  objective 
when  expressed  in  laws  and  political  institutions.  But  this 
subjective  idea  of  unity  was  thought  to  have  been  the 
essential  element  of  the  state  and  necessarily  antedated  the 
objective  bond  as  manifested  in  the  body  politic. 

The  instinctive  theory  has  an  element  of  truth  which  has  f 
led  to  its  acceptance  and  exposition  by  certain  modem/ 
political  thinkers. 

The  Necessity  and  the  Force  Theories. — ^To  other  thinkers 
the  necessity  of  self -protection  appears  to  have  been  the 
pnmary  motive  for  the  formation  of  political  societies. 
The  necessity  theory  recognizes  that  men,  because  of  their 
D^any  wants,  are  mutually  dependent,  and  are  compelled 
jjy  them  to  seek  aid  through  political  association.  Plato 
^  The  Republic  says  **that  owing  to  our  many  wants,  and 

*  For  a  survey  of  the  development  of  Political  Theories  the  scholarly  work 
«  rrof.  W.  A.  Dunning  is  recommended,  Political  Theories,  Ancient  and 
**jj«w/  (The  Macmillan  Company,  1902),  Political  Theories  from  Luther 
^Montesquieu  (The  Macmillan  Company,  1905),  an  Political  Theories  from 
^seau  to  Spacer  (The  Macmillan  Company,  1920). 
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Alexander  reinforced  the  idea  of  the  divine  right  of  nJ 
when,  during  his  series  of  conquests,  he  made  a  visit  to  th 
ancient  sacred  shrine  in  Egypt  and  claimed  to  have  re 
ceived  there  the  divine  sanction  for  the  campaigns  whic 
followed  in  Europe  as  well  as  in  Asia.  Later  throughou 
Europe  further  progress  in  political  organization  wa 
effected  on  the  theory  of  a  close  union  of  kingship  with 
divine  being,  just  as  had  been  the  case  with  the  despots  c 
Asia.  Support  of  the  theory  that  the  king  or  ruler  obtaine 
his  power  and  authority  from  a  divinity  to  whom  alon 
he  is  responsible  has  continued  throughout  the  ages. 

Adherence  to  this  idea  was  manifested  by  Charlemagn 
when  he  accepted  coronation  from  the  Pope  of  Rome  an 
thus  recognized  a  union  of  civil  and  religious  authorit> 
Such  a  recognition  helped  to  restore  order  and  politics 
unity  amid  the  chaos  which  prevailed  throughout  Europ 
during  the  later  mediaeval  period.  After  the  long  and  bitte 
struggles  which  followed  between  the  Church  and  the  state 
the  temporal  ruler  gained  undisputed  control  over  thing 
temporal,  while  the  Church  was  recognized  as  supreme  ove 
things  spiritual.  Although  this  contest  ended  by  estab 
lishing  the  authority  of  the  king  as  independent  of  that  c 
the  Pope,  the  former,  whenever  it  was  advantageous,  sti! 
harked  back  to  the  divine  origin  of  royal  edicts.  In  th 
rise  of  modern  nations,  kings  have  often  resorted  to  th 
time-honored  theory  that  their  power  is  an  inheritanc 
from  God.  Such  was  the  case  with  the  despotic  rulers  c 
England,  James  I,  Charles  I,  and  Charles  II,  and  Loui 
XIV  of  France.  In  the  words  of  James  I,  *'that  whic' 
concerns  the  mystery  of  the  king's  power  is  not  lawful  t 
be  disputed;  for  that  is  to  wade  into  the  weakness  c 
princes,  and  to  take  away  the  mystical  reverence  tha 
belongs  unto  them  that  sit  on  the  throne  of  God.'*  Loui 
XIV  held  a  similar  idea  as  to  the  divinity  of  kingship  an* 
expressed  it  in  the  following  statement,  "It  appears  fror 
all  this  that  the  person  of  the  king  is  sacred,  and  that  t< 
attack  him  in  any  way  is  a  sacrilege — kings  should  b< 
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guarded  as  holy  things,  and  whosoever  neglects  to  protect 
them  is  worthy  of  death/* 

In  modem  times,  conspicuous  examples  of  nations  whose 
rulers  have  claimed  direct  connection  with  a  deity  and 
divine  sanction  for  royal  authority  are  to  be  found  in 
Germany  and  Japan,  and  in  Russia  until  the  recent  over- 
throw of  the  monarchy.  The  divine  right  of  kings,  observes 
an  authority  on  the  constitution  of  Japan,  *Vas  carried  to 
sudi  an  extreme  in  England  that  Charles  I  lost  his  head ; 
but  in  Japan  the  divine  right  of  the  Emperor  is  acknowl- 
edged to  a  degree  of  which  no  Stuart  ever  even  dreamed/*^ 
According  to  Prince  Ito,  **the  Emperor  is  Heaven-de- 
scended, divine,  and  sacred;  He  is  pre-eminent  above  all 
his  subjects.  He  must  be  reverenced  and  is  inviolable.'*- 
It  is  evident,  then,  that  the  modem  government  of  Japan 
is  based,  to  a  certain  extent,  upon  the  idea  of  the  divine 
descent  of  the  monarch ;  and  with  the  merging  of  the  oli- 
garchy into  a  single  power,  the  reverence  of  the  people  for 
the  throne  has  continued. 

A  more  striking  instance  of  the  divine-right  theory  was 
the  revival  at  Konigsberg  by  Emperor  William  of  Ger- 
niany  of  the  r61e  of  vice-regent  of  Grod  on  earth : 

My  grandfather  [said  the  German  rulerj,  by  his  own  right,  placed 
the  Prussian  crown  upon  his  head  and  again  proclaimed  it  to  be  be- 
stowed upon  him  by  God's  grace  alone,  and  not  by  parliaments,  assem- 
^^%sof  the  people,  or  resolutions  of  the  people;  and  that  he  saw  in 
^^If  the  chosen  instrument  of  Heaven,  and  as  such  regarded  his 
^  as  regent  and  ruler.  .  .  .  Considering  myself  as  the  instrument  of 
the  Master,  regardless  of  passing  views  and  opinions,  I  go  my  way, 
^hich  is  solely  devoted  to  the  prosperity  and  peaceful  development  of 
our  Fatherland.' 

Jte  relation  of  the  force  theory  to  the  divine-right  theory 
^s  expressed  in  the  speech  of  Emperor  William  to  the 
R^  Guard  in  1898: 

E.  W.  Clement,  Constitutional  Imperialism  in  Japan ^  Proceedings  of  the 
?^y  of  Political  Science,  vol.  vi,  no.  3,  April,  1916,  p.  5.         ^  Ibid.,  p.  6. 
_,.  JieOutlookf  vol.  xcvi  (September,  1910),  p.  53,  "The  German  Kaiser  and 
^^  Right." 


/ 


42  PRINCIPLES    AND   PROBLEMS    OF    GOVERNMENT 

The  most  important  heritage  which  my  noble  grandfather  and  fath 
left  me  is  the  army.  .  .  .  And  leaning  upon  it,  trusting  our  old  Guard, 
took  up  my  heavy  charge,  knowing  well  that  the  army  was  the  ma 
support  of  my  country,  the  main  support  of  the  Prussian  throne, 
which  the  decision  of  God  has  called  me. 

The  abdication  of  the  German  Emperor  as  a  result  of  mil 
tary  defeat  and  the  control  of  the  revolutionary  partie 
bid  fair  to  eliminate  the  divine-right  idea  from  Germa 
politics.  In  Japan,  likewise,  the  trend  toward  parliamer 
tary  government  is  weakening  the  sentiment  which  suj 
ports  the  divine-right  theory.  Nevertheless,  the  theory  c 
the  divine  origin  of  political  authority  cannot  be  ignore 
in  the  study  of  politics,  however  foolish  or  preposterou 
the  extravagant  claims  of  its  proponents  may  seem. 

The  Contract  Theory. — During  the  latter  part  of  th 
Middle  Ages  and  up  to  the  early  eighteenth  century,  a  nei 
theory  was  advanced  as  an  explanation  for  the  politico 
association  of  man.  This  idea,  known  as  the  contrac 
theory,  presupposes  an  original  state  of  nature.  From  thi 
condition,  individuals  emerged  into  political  organizatio: 
by  mutual  agreement  whereby  they  bound  themselves  t 
submit  to  an  external  authority.  The  theory  was  definitel; 
formulated  in  continental  Europe  during  the  fourteentl 
and  fifteenth  centuries,  and  was  later  carefully  developer 
and  elaborated  by  Hobbes,  Locke,  and  Rousseau.  Ead 
conceived  a  somewhat  different  notion  of  the  contrac 
through  which  political  society  was  formed. 

To  Hobbes,  man  was  essentially  selfish  and  lived  in  i 
state  of  nature  in  which  there  was  perpetual  warfare  of  al 
against  all.^  Consequently,  the  individual  was  inclined  t< 
join  his  fellows  in  forming  a  common  sovereign  who  migh 
establish  peace  and  order.  The  state  was  thus  based  upa 
a  compact  between  individuals  whereby  each  of  them  gav 
up  a  part  of  his  own  natural  liberty  in  order  that  all  migh 
be  protected  by  the  strength  of  all.  When  a  number  c 
persons   had   so   delegated   their   individual   rights;  to 

*  F.  W.  Coker,  Readings ,  op.  cit.y  pp.  302-352. 
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common  authority,  a  commonwealth  was  thought  to  be 
formed.  The  cx)ntract,  once  entered  into,  was  regarded  as 
eternally  binding  and  the  sovereign  which  was  formed  and 
in  whom  political  authority  was  concentrated  was  abso- 
lute. To  the  people  there  was  no  alternative  but  to  submit 
to  this  authority,  for  the  right  of  revolution  was  forever 
lost  and  submerged  in  the  original  contract  which  created 
a  political  society.  It  may  readily  be  seen  that  Hobbes 
became  a  champion  of  an  absolute  monarchy  such  as  the 
Stuarts  were  trying  to  estabh^ilirBngrand  arid  Louis  XIV 
was  laying  the  basis  for  in  France. 

The  state  of  nature,  according  to  John  Locke,  was  peace- 
ful in  character,  and  mankind  was  getting  on  fairly  well 
without  civic  association.* 

The  state  of  nature  [said  Locke]  has  a  law  of  nature  to  govern  it, 
which  obliges  everyone;  and  reason,  which  is  that  law,  teaches  all 
mankind  who  will  but  consult  it,  that  being  equal  and  independent,  no 
one  ought  to  harm  another  in  his  life,  health,  liberty,  or  possessions. 

But  the  individual  in  the  state  of  nature  found  it  desirable, 

in  order  to  secure  better  protection  for  his  rights  and 

liberties,  to  form  a  political  association.     The  origin  of 

government  is,  then,  conceived  by  Locke  as  a  compact 

wherein  the  individual  voltmtarily  surrendered  into  the 

hands  of  a  general  authority  certain  rights  and  powers  by 

which  his  remaining  Hberties  and  rights  should  be  protected 

and  preserved.    The  state  is  thus  created  to  protect  rights 

already  in  existence.    Moreover,  these  rights  remain  in  the 

individual  even  after  the  contract  is  formed  and  have  the 

same  binding  force  as  in  the  state  of  nature.     In  other 

^'ords,  the  governing  power  created  is  in  no  case  absolute, 

but  is  limited  by  these  rights.     The  power  of  the  ruling 

ajithorities  is  a  fiduciary  one  and,  when  abused,  may  be 

levoked  by  the  people  who  granted  it.     The  belief  that 

government  is  thus  based  upon  the  consent  of  the  governed, 

ydtiiat  the  right  of  revolution  against  an  arbitrary  and 

*F.  W.  Coker,  Readings,  op.  cit.,  pp.  385-436. 
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abusive  sovereign  is  an  inalienable  right — ^both  of  wl 
are  forcibly  expressed  in  the  Declaration  of  Independe 
— ^represent,  to  a  great  degree,  the  fundamental  princi] 
of  the  contract  theory  as  expounded  by  John  Locke.  Th 
principles  were  also  embodied  in  large  pstrt  in  Ameri 
state  constitutions. 

Rousseau  be^^an  his  Social  Contract  with  the  strik 
epigram,  *  *  Man  v/as  bom  free  and  everywhere  is  in  chain? 
Here  was  suggested  the  doctrine  of  a  state  of  nature  wh 
he  had  previously  developed — that  is,  that  man  lived  i 
condition  of  freedom  and  bliss,  and  that  he  lost  much 
his  freedom  as  the  conventions  of  society  grew  and 
political  authority  was  asserted  over  him.  Although  n 
is  naturally  free,  Rousseau  believed  his  freedom  might 
protected  and  even  improved  upon  by  the  formation  o 
democratic  political  society.  The  problem  with  him  \ 
"to  find  a  form  of  association  which  shall  defend  and  p 
tect  with  public  force  the  person  and  property  of  ei 
associate,  and  by  means  of  which  each,  united  with  j 
shall  obey,  however,  only  himself  and  remain  as  free 
before.''  This  difficult  problem  is  solved  by  the  formati 
of  government  based  on  the  volont^  g^nirale,  or  general  w 
The  general  will  is  not  always  the  will  of  a  majority; 
represents  rather  the  will  of  those  who  conceive  and  w( 
for  the  best  good  of  the  entire  society.  This  general  i 
brings  into  being  the  sovereign,  which,  resting  upon  1 
agreement  and  consent  of  the  people,  is  regarded  as 
alienable  and  indivisible.  Since  it  has  its  source  a 
sanction  in  the  voice  of  the  people,  there  need  be  no  f< 
of  creating  an  absolute  authority.  According  to  t 
theory,  the  government  and  officers  of  the  state  are  1 
mere  agents  of  the  sovereign,  and  they  must  look  to  t 
people  for  their  mandate.  In  putting  the  authority  of  t 
people  uppermost  and  in  placing  the  sanction  of  govei 
ment  entirely  upon  their  will,  Rousseau  formulated  t 
democratic   ideal   which   was   embodied   in   the   politi 

1  F.  W.  Coker,  Readings,  op.  cit.,  pp.  479-513. 
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philosophy  of  the  French  Revolution,  and  which,  through 
that  great  upheaval,  profoundly  influenced  the  growth  of 
popular  government  in  all  countries. 

The  Common-Consent  Theory. — In  contrast  with  the  force 
and  divine-right  theories,  there  has  been  a  new  develop- 
ment of  the  contract  theory  toward  an  ideal  of  government 
based  on  common  consent.  The  ideal  of  common  consent- 
was  formulated  in  the  Declaration  of  Independence,  where 
it  was  affirmed  that 

We  hold  these  truths  to  be  self-evident,  that  all  men  are  created  equal, 
that  they  are  endowed  by  their  Creator  with  certain  inalienable  rights, 
that  among  these  are  life,  liberty,  and  the  pursuit  of  happiness.  That 
to  secure  these  rights,  governments  are  instituted  among  men,  deriving 
their  just  powers  from  the  consent  of  the  governed,  that  whenever  any 
form  of  government  becomes  destructive  of  these  ends,  it  is  the  right 
of  the  people  to  alter  or  to  abolish  it,  and  to  institute  new  government, 
laying  its  fotmdation  on  such  principles  and  organizing  its  powers  in 
such  form  as  to  them  shall  seem  most  likely  to  effect  their  safety  and 
happiness. 

The  sentiment  of  the  Declaration  as  exemplified  in  the 
government  of  the  United  States  was  forcefully  expressed 
in  the  terse  phrase  of  Abraham  Lincoln  as  a  **  government 
of  the  p)eople,  by  the  people,  and  for  the  people.''  Presi- 
dent Wilson  has  more  recently  presented  the  case  for  the 
common-consent  theory  in  notable  state  papers.  Among 
these  is  his  address  to  Congress,  April  2,  191 7,  respecting 
the  relations  of  the  United  States  with  Germany.  In  recom- 
mending the  necessity  of  the  declaration  of  war,  President 
Wilson  said: 

Our  object,  now  as  then,  is  to  vindicate  the  principles  of  peace  and  jus- 
tice in  the  Hfe  of  the  world  as  against  selfish  and  autocratic  power  and  to 
set  up  amongst  the  really  free  and  self-governed  peoples  of  the  world 
such  a  concert  of  purpose  and  of  action  as  will  henceforth  insiwe  the 
observance  oi  those  principles — a  steadfast  concert  for  peace  can  never 
be  maintained  except  by  a  partnership  of  democratic  nations.  .  .  . 
Only  the  free  peoples  can  hold  their  purpose  and  their  honor  steady 
to  a  ccmimon  end  and  prefer  the  interests  of  mankind  to  any  narrow 
interest  of  their  own. 
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In  this  and  in  subsequent  addresses  President  Wilso: 
fonnulated  the  ideal  of  common  consent  as  the  foundation 
of  political  authority  in  opposition  to  the  ideals  of  the  past 
force  and  divine  right,  which  have  been  the  basis  for  auto 
cratic  government. 

The  Evolutionary  Theory. — ^The  foregoing  theories  as  ti 
the  incentive  which  led  to  man's  association  with  his  fellow 
beings  for  civic  purposes  have  been  found  to  be  at  ber 
only  partially  correct.  Though  there  is  an  element  of  trutl 
in  each,  they  are  now  felt  to  be  but  a  part  of  the  moderr 
theory  of  the  evolution  of  i)olitical  institutions.  It  ii 
granted  that  the  instinctive  theory  explains  how  at  thi 
very  beginning  of  this  evolutionary  process  the  inhereni 
qualities  or  characteristics  of  man  caused  him  to  associaU 
with  others,  and  that  he  is  by  his  very  nature  a  politica 
animal.  All  along  the  line  of  this  development  it  is  obviouj 
that  he  has,  on  the  grounds  of  necessity,  established  hii 
authority  by  force  and  then  has  sought  justification  fo^ 
his  action.  Then,  too,  it  was  advantageous  for  those  whc 
succeeded  in  gaining  an  ascendency  over  others  to  employ 
and  rely  on  the  idea  of  a  direct  personal  connection  with  t 
divinity  to  reinforce  their  power  and  authority.  And  while 
it  is  generally  conceded  that  the  social  -  contract  theorj 
cannot  accotmt  for  the  origin  of  the  state,  it  has  without 
question  served  man's  purpose  in  bringing  about  changes 
in  the  existing  order  of  political  institutions  and  in  justifying 
the  formation  and  exercise  of  political  authority. 

Upon  examining,  then,  the  evolutionary  theory,  which 
includes  the  other  theories  within  its  scope,  it  is  found 
that  modem  complex  political  institutions  represent  2 
growth  extending  through  many  centuries.  Just  as  the 
biologist  maintains  that  plants  and  animals,  as  found  to- 
day, had  rudimentary  beginnings  in  the  past,  that  present- 
day  species  of  both  are  the  result  of  actions  and  reaction 
resulting  from  environmental  influences,  so  the  student  o' 
I)olitics  finds  that  political  institutions  represent  the  out 
come  of  man's  struggle  to  adjust  himself  to  his  environmea 
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and  to  use  the  same  in  meeting  the  new  conditions  which 
are  ever  arising.  This  development  from  the  primordial 
efforts  in  dvic  association  to  our  present  complex  i)olitical 
institutions  has  been  previously  discussed.  The  earliest 
forms  of  concerted  action  were  there  traced  in  the  family, 
the  clan  or  jj^b,  and  the  tribe.  It  was  found  that  tribes 
united  with  tribes  to  form  dty-kingdoms,  and  city-states, 
and  still  later  more  complex  and  comprehensive  systems 
of  organization  arose  in  the  military  nations  of  the  Orient 
and  of  Europe.  It  has  been  shown,  too,  that  with  the 
growth  of  individual  freedom  in  local  provinces  a  strong 
centralized  power  dominating  large  areas  becomes  less  and 
less  possible.  With  the  rise  of  the  mediaeval  state  and  the 
modem  nations,  the  complexity  of  modem  political  insti- 
tutions has  increased.  (This  has  resulted  largely  from  the 
political  consciousness  which  has  been  gradually  awakened 
in  man,  not  only  in  a  few  leaders,  but  in  the  great  masses 
of  mankind^  The  intricacies  of  modem  government,  then, 
have  not  arisen  suddenly,  nor  have  they  been  artificially 
imposed  upon  mankind  by  the  ingenuity  of  a  few  of  their 
number.  Rather  they  are  the  results  of  the  broadening 
intellectual  outlook  and  the  awakening  of  an  increasing 
political  consciousness  within  man  in  his  attempt  to  adjust 
himself  to  a  changing  environment.  The  process,  begun 
ages  ago  when  man  was  a  primitive  animal,  has  continued 
to  the  present  day,  when  he  is  found  adjusting  himself 
anew  to  the  conditions  of  modem  civilization. 

The  Economic  Theory. — A  phase  of  the  evolutionary 
theory  which  requires  brief  consideration  is  the  economic 
interpretation  of  the  state.  Attracting  attention  during 
the  middle  of  the  nineteenth  century  and  gaining  favor  the 
latter  part  of  that  century,  the  economic  interpretation  of 
man's  political  development  continues  to  claim  an  increas- 
ing number  of  adherents.  Stated  very  briefly,  it  may  be 
said  that  the  main  feature  of  the  economic  theory  of  the 
state  is  that  political  organization  had  as  its  chief  incentive 
the  necessity  of  man's  economic  struggle  for  existence. 
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In  the  evolution  from  his  primitive  conditions  to  h: 
present  status  in  society,  the  satisfaction  of  his  increasin 
wants  has  occasioned  the  development  of  the  control  c 
one  person  over  the  life  and  working  power  of  another 
or,  in  the  usual  phraseology,  it  has  resulted  in  the  economi 
exploitation  of  man  by  man.  The  consequent  exploitatioi 
of  one  class  by  another  and  the  struggles  which  necessaril; 
ensued  were,  according  to  this  view,  the  important  factca" 
in  the  formation  of  the  i)olitical  machinery  which  is  noi? 
called  the  state  with  its  laws,  courts,  and  numerous  agende 
by  which  the  ruling  classes  and  later  the  owners  of  largt 
industries  have  sought  greater  power  and  protecticm 
Beginning  with  the  first  subjugation  and  ownership  o 
slaves  by  primitive  peoples  and  ending  with  the  grea 
industrial  systems  of  modem  times,  the  advocates  of  tb 
economic  theory  of  the  state  interpret  the  various  i)olitica 
developments  as  but  steps  in  the  history  of  the  economic 
struggle  between  classes.  The  national  state,  with  all  it- 
organization  and  administrative  machinery,  according  ti 
this  view,  has  been  evolved  as  a  means  by  which  the  mon 
powerful  class  exploits  the  results  of  the  labor  of  the  les 
powerful.  Though  it  has  gained  many  adherents,  tlw 
economic  interpretation  of  the  state  which  regards  the  chie 
motive  of  political  organization  as  self  -  preservation  aii( 
the  dominance  of  selfish  interests,  backed  at  first  by  brufe 
strength  and  military  power  and  later  by  political  institu 
tions  based  on  laws  and  courts,  has  at  the  same  time  beei 
adversely  criticized. 

Critics  of  this  theory  have  attacked  it  on  the  grouw 
that  progress  in  political  development  would  have  bed 
impossible  had  class  struggle  and  class  hatred  been  tb 
dominant  elements  in  man's  evolution  from  primitiv 
conditions.  Then,  too,  it  is  maintained  that  in  emphasizinj 
the  economic  motive  in  progress  there  has  been  a  tendency 
to  read  into  the  past  forces  and  conditions  which  did  no 
exist  and  which  have  developed  in  more  recent  year 
through  changes  resulting  from  the  industrial  revolutio: 
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ered  it  possible  for  a  few  individuals  to  control 
nd  results  of  the  labor  of  many.  Fiu-thermore, 
L  deliberate  attempt  to  form  and  control  political 
;  for  the  subjugation  of  one  class  by  another, 
etation  and  application  of  laws  have  at  times 
work  to  the  advantage  of  one  class  and  the  dis- 
of  another.  But  when  such  interpretation  of 
.  carried  to  an  extreme,  the  result  has  usually 
ige  in  political  institutions  which  has  alleviated 
of  the  oppressed  class.  Though  the  economic 
the  state  has  thus  served  a  useful  purpose  in 
ntion  to  the  influence  of  some  of  the  fundamental 
►oUtical  progress,  it  is  apparent  that  this  theory, 
)f  the  others  briefly  discussed,  serves  as  only  a 
lanation  of  the  grounds  for  political  obligation 
I.' 

Definitions 

purpose  of  clearness  and  accuracy,  brief  defini- 
3w  of  the  terms  in  general  use  in  political  science 
ry.    Subsequent  chapters  will  amplify  and  render 

definite.    The  terms  to  be  defined  are  society, 
te,  government,  sovereignty,  and  law. 
-Society  is  the  word  commonly  used  to  designate 

persons  who  are  bound  together  in  relations 
;s  permanent  and  who  share  a  common  life.  It 
quently  to  comprise  the  social  groups  through 
common  life  of  a  people  is  carried  on.  In  calling 
o  life  in  society,  sociology  has  given  us  a  view 
vidual  as  a  socius — that  is,  a  unit  whose  ideas 
ns  are  formed  in  large  part  by  the  groups  in 
ves,  moves,  and  has  his  being.  It  may  be  going 
hold,  as  did  Gabriel  Tarde,  that  virtually  all  of 
the  individual  is  the  result  of  imitating  the  acts 
its  of  his  fellows,  but  sociology  and  psychology 

illustraUons  in  modern  society  of  the  economic  motive  back  of 
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are  both  combining  to  demonstrate  how  completely  tl 
life  of  the  individual  is  a  reflex  of  the  groups  to  which  ] 
belongs. 

Though  the  consideration  of  the  influences  that  mo 
individual  life  in  the  major  part  of  these  groups  belon] 
to  sociology  and  psychology,  in  so  far  as  these  groups  pa 
ticipate  in  and  influence  political  action,  they  become  < 
interest  to  the  student  of  government.  In  the  growth  < 
democratic  government  and  in  the  increasing  influence  ( 
public  opinion  in  pohtics  such  groups  take  a  larger  part  i 
the  determination  of  political  action.  It  becomes  imper^ 
tive,  therefore,  to  give  consideration  to  the  activities  c 
social,  political,  and  other  groups  as  participants  in  th 
formation  of  public  opinion  and  in  the  direction  of  th 
affairs  of  government.  Society,  then,  as  organized  grouf 
which  assist  in  the  direction  of  public  affairs,  becomes  a 
integral  part  of  the  study  of  government. 

Nation. — Nation  has  two  rather  distinct  meaningJ 
According  to  one,  it  refers  to  a  collection  of  individual 
who  speak  the  same  language,  have  similar  customs,  an< 
are  bound  together  by  ties  sentimental  and  psychologies 
which  go  to  distinguish  one  race  from  another.  Thus,  a 
who  speak  the  German  language,  live  in  accordance  witl 
German  customs,  accept  and  follow  German  culture  am 
traditions,  no  matter  whether  they  Uve  in  Germany 
Switzerland,  the  United  States,  or  Brazil,  are  thus  regards 
as  a  part  of  the  German  nation.  The  criterion  of  nation  h 
this  sense  is  racial,  and  the  ties  which  bind  such  group 
are  conceived  as  ethnic  in  character.  To  those  who  beUev 
that  government  should  be  made  to  accord  with  racia 
customs  and  traditions,  this  view  becomes  of  prime  im 
portance.  And  for  countries  inhabited  by  many  races  i 
creates  a  very  difficult  situation.  As  the  perpetuation  c 
nationality  in  this  sense  has  become  one  of  the  chief  aim 
of  modem  political  and  social  groups,  the  difficulties  ic 
volved  in  the  territorial  idea  of  government  have  increased 
In  England  and  in  America,  nation  is  used  rather  in 
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f  political  sense  to  comprise  all  of  the  people  who  live  within 
a  given  territory  and  are  subject  to  a  common  political 
control.  The  American  nation  thus  comprises  all  of  the 
people  who  live  under  the  political  jurisdiction  of  the 
government  of  the  United  States.  From  this  standi)oint 
the  criterion  of  nation  is  political  and  not  racial.  Nation 
in  the  latter  sense  designates  a  people  imder  a  single 
political  jurisdiction  and  is  practically  synonymous  with 
the  more  common  and  specific  term  state. 

State. — ^The  terms  most  common  in  the  description  and 
discussion  of  political  affairs  are  state  and  government. 
Since  they  are  often  vaguely  and  loosely  imderstood,  it  is 
necessary  to  define  them  in  a  specific  manner.  State  is 
sometimes  used  in  an  abstract  sense  to  denote  the  imiversal 
phenomenon  which  appears  in  all  types  of  political  life. 

We  recognize,  however  [says  Mr.  Willoughby],  that  no  matter  how 
organized,  or  in  what  manner  their  power  be  exercised,  there  is  in  all 
states  a  substantial  identity  of  purpose;  and  that  imdemeath  all  these 
CQocrete  appearances  there  is  to  be  foimd  a  substantial  likeness  in 
oatore.  If  now  we  disregard  all  non-essential  elements,  and  overlook 
inconsequential  modifications,  we  shall  be  able  to  obtain  those  elements 
that  appear  in  all  types  of  state  life,  whether  organized  in  monarchical 
oriqmblican,  the  despotic  or  limited,  the  federal  or  unitary  form.* 

It  is  in  this  abstract  sense  that  the  state  is  conceived  as  the 
p(Jitical  activities  of  mankind  wherever  manifested.  To 
some,  the  state  is  regarded  as  beginning  only  when  a  su- 
preme power  is  created,  such  as  that  exercised  by  the 
patriardi  in  Judea,  Greece,  and  Rome.  To  others,  the 
state  begins  with  the  social  and  political  life  of  man,  and 
its  origins  are  lost  in  the  long  recesses  of  the  past  when 
n>en  first  began  to  live  in  groups. 

The  more  general  use  of  the  term  state  is  to  denote  the 
pamanent  political  organization  of  a  particular  portion  of 
nMttdrind.  It  designates,  then,  in  a  concrete  sense,  the  or- 
poization  through  which  the  political  Uf e  of  a  community 

*W.  W.  WiDoughby,  The  Nature  of  the  State  (The  Macmillan  Company, 
'896),  pp,  14-15. 
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functions.  Though  the  manifestations  of  public  po^ 
vary  greatly,  foiu*  essentials  have  come  to  be  associat 
with  the  concept  state,  namely: 

(a)  A  group  of  persons  with  common  interests  and  common  aims 

(b)  A  determinate  portion  of  the  earth's  surface — a,  territorial  basis 

(c)  Independence  of  foreign  control. 

(d)  A  common  supreme  authority. 

Political  control  in  primitive  communities  does  not, 
coiu'se,  exhibit  all  of  these  essentials.  In  fact,  all  four  a 
distinctly  manifested  only  in  the  modem  nationaliz- 
state.  In  the  pastoral  tribes  of  the  Orient  and  among  t 
American  Indians,  the  territorial  basis  of  pohtical  authori 
was  not  well  defined.  In  neutralized  states,  semi-sovereij 
states  and  protectorates  complete  independence  of  foreij 
control  is  lacking,  and  with  the  growth  of  intemation 
comity  and  international  law  complete  independence 
foreign  influence  and  control  is  possible  only  for  an  intc 
national  outlaw.  With  the  establishment  of  a  court 
arbitration  and  an  international  court  of  justice,  ind 
pendence  of  foreign  control  will  be  even  further  curtaile 
Moreover,  while  the  organs  of  the  state  may  possess  authc 
ity  to  render  final  legal  decisions,  it  is  well  known  that  t. 
supremacy  of  the  state  is  not  absolute  and  not  witho 
limitations.  Recognizing  such  limitations  and  restrictior 
we  may  define  the  state  roughly  as  a  permanent  politic 
organization,  supreme  within  a  given  territory,  and  at  tl 
present  time,  for  most  piuposes,  independent  of  leg 
control  from  without. 

Government, — The  organization  and  agencies  throui 
which  the  functions  of  the  state  are  performed  are  knov 
as  the  government.  When  we  use  the  term  govemmet^ 
we  think  of  the  organs  through  which  the  public  fufi 
tions,  the  machinery  for  carrying  out  the  public  will.  J 
of  the  departments — legislative,  executive,  and  judicii 
the  boards,  bureaus,  and  divisions,  officers  and  employe 
— ^go  to  make  up  the  government.    It  is  more  specific  thu 
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state,  and  comprehends  more  definitely  those  who  may  be 

conceived  and  visuaUzed  as  comprising  public  authority. 

Scmeignty. — Sovereignty,  or  as  it  is  often  called  supreme 
power,  is  considered  the  essence  of  the  state.  It  is  indeed 
the  factor  without  which  there  can  be  no  state.  About 
this  term,  the  political  theorists  have  waged  a  long  con- 
troversy. According  to  one  school  of  theorists,  sovereignty 
is  unlimited,  inalienable,  indivisible,  and  absolute.  To 
another  school,  such  an  unlimited,  absolute  power  is  incon- 
ceivable, it  is  contended  that  all  public  powers  are  limited, 
and,  in  so  far  as  public  authorities  rule  by  law,  they  are  of 
necessity  refetricted  in  authority  and  action. 

Vzr\,  of  the  difficulty  in  defining  the  word  comes  from  a 
failure  to  distinguish  various  meanings.  At  one  time, 
poHtical  sovereignty  is  thought  of  as  the  vague  force  at 
WOTk  through  public  opinion  and  the  electorate,  which  are 
regarded  as  the  ultimate  power  in  democratic  societies. 
At  another  time,  the  concrete  expression  of  public  power 
in  constitutional  conventions  or  constituent  assemblies  is 
considered  as  the  exercise  of  sovereignty.  The  supreme 
power  acting  in  this  constituent  manner,  in  the  process  of 
constitution  making,  is  that  alone  to  which  some  would 
apply  the  term  sovereignty.  What  is  ordinarily  meant 
^rtien  the  word  is  used  in  a  governmental  sense  is  more 
accurately  called  legal  sovereignty.  Legal  sovereignty  is 
the  aggregate  of  powers  possessed  by  the  ruling  bodies  of 
apolitical  society.    It  is  made  up  of  two  features: 

(a)  Internal  sovereignty — legally  paramount  authority  over  all  indi- 
viduals and  authorities  within  the  state. 

(b)  External  sovereignty — independence  from  legal  control  from  with- 
<Mt  In  a  general  sense  the  sovereign  is  regarded  as  incapable  of  legal 
hmititioos,  but  public  power  is,  as  a  rule,  exercised  through  public 
ttpffli  wfakfa  are  required  to  keep  within  certain  spheres  of  action  and 
vedmost  invariably  limited  in  authority. 

Thi  Pluralistic  and  Monistic  Theories  of  Sovereignty. — A 
^WUuversy  in  which  many  political  thinkers  are  now 
nterested  is  involved  in  the  nature  of  sovereign  power  and 
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its  significance  in  society.  The  two  views  which  are  d 
fended  by  opposing  groups  are  the  monistic  theory  and  tl 
pluralist  theory  of  the  state.  According  to  the  monist 
theory,  which  has  been  for  a  long  time  the  accepted  theoa 
of  political  science,  the  state  is  defined  as  a  political  o 
ganization  which  can  enforce  its  will,  if  need  be,  by  the  u 
of  physical  force.  To  the  major  physical  force  which  is  tl 
basis  of  this  organization  is  given  the  name  of  sovereignt 
Among  the  essential  characteristics  of  such  political  o 
ganizations  according  to  the  monistic  school  are: 

1.  A  territorial  basis  over  which  the  sovereign  power  may  be  exercise 

2.  Unity — ^there  can  be  only  one  such  sovereign  in  a  territory. 

3.  The  sovereign  is  absolute,  unlimited,  unalienable,  and  indivisib 

4.  Individual  liberty  depends  upon  the  protection  and  guaranty 
the  state. 

By  the  advocates  of  the  monistic  theory  attention  h 
been  directed  chiefly  to  *  *  direct  and  absolute  power  over  ea< 
individual  subject  as  well  as  over  all  groups  of  subjects."  ^ 

To  the  pluralists  the  underlying  facts  of  political  orga 
ization  deny  the  unity  and  absolutism  of  the  state  whi< 
is  characterized  in  the  monistic  concept  of  sovereignt 
They  do  not  regard  the  state  as  a  social  group  as  distin 
from  all  other  groups  and  paramount  to  them,  but  tl 
state  is  merely  one  among  many  groups  or  associatio: 
into  which  mankind  is  divided  and  to  which  allegiance 
accorded.     Thus  it  is  contended  men 

form  themselves  into  groups  and  societies  and  communities  of  varic 
kinds,  religious,  cultural,  social,  economic.  They  have  churches,  t 
bank  clearing  house,  the  medical  association,  the  trade-union,  a- 
wheresoever  there  is  an  interest  strong  enough  to  form  a  nucleus  y 
will  find  men  gathering  around  it  in  an  association.* 

To  certain  of  these' associations,  it  is  maintained,  the  inc 
vidual  gives  allegiance  and  loyalty  not  differing  either 


» See  "The  Pluralistic  State**  by  Ellen  Deborah  Ellis.  American  PolU4 
Science  Review ^  vol.  xiv  (August,  1920),  p.  393,  for  a  brief  summary  of  1 
views  of  the  opposing  schools. 

'  The  Nation^  July  5,  1919,  p.  21. 
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degree  or  kind  from  that  accorded  to  the  state.  The 
pluraKstic  conception  of  society  in  the  words  of  one  of  its 
chief  advocates 

denies  the  oneness  of  society  and  the  state.  It  insists  that  nothing  is 
known  of  the  state-purpose  tintil  it  is  declared;  and  it  refuses,  for  obvious 
reasons,  to  make  a  priori  observations  about  its  content.  It  sees  man 
as  a  being  who  wishes  to  realize  himself  as  a  member  of  society.  It  refers 
back  each  action  upon  which  judgment  is  to  be  passed  to  the  conscience 
of  the  individual.  It  insists  that  the  supreme  arbiter  of  the  event  is  the 
totality  of  such  consciences.  It  does  not  deny  that  the  individual  is 
influenced  by  the  thousand  associations  with  which  he  is  in  contact; 
but  it  is  unable  to  perceive  that  he  is  absorbed  by  them.  It  sees  society 
as  one  only  in  purpose;  but  it  urges  that  this  purpose  has  in  fact  been 
differently  interpreted  and  is  capable  of  realization  by  more  than  a  single 
method.  In  such  an  analysis  the  state  is  only  one  among  many  forms  of 
human  association.  It  is  not  necessarily  any  more  in  harmony  with  the 
end  of  society  than  a  church  or  a  trade-tmion,  or  a  Freemasons'  lodge. 
They  have,  it  is  true,  relations  which  the  state  controls;  but  that  does 
not  make  them  inferior  to  the  state.  The  assumption  of  inferiority, 
indeed,  is  a  fallacy  that  comes  from  comparing  different  immediate  pur- 
poses. Moral  inferiority  in  piupose  as  between  a  church  and  state  there 
can  hardly  be:  legal  inferiority  is  eittier  an  illegitimate  postulation  of 
Austinian  sovereignty,  or  else  the  result  of  a  false  identification  of  state 
and  society.  The  confusion  becomes  apparent  when  we  emphasize  the 
content  of  the  state.  When  we  insist  that  the  state  is  a  society  of  govern- 
ors and  governed,  it  is  obvious  that  its  superiority  can  have  logical 
reference  only  to  the  sphere  that  it  has  marked  out  for  its  own  and  then 
only  to  the  extent  to  which  that  sphere  is  not  successfully  challenged.^ 

To  one  of  the  best  known  exponents  of  the  pluralist 
theory  the  chief  problem  of  poUtical  science  is  whether 
principles  or  rules  {une  rdgle  de  droit)  are  superior  to  the 
state  and  limit  state  action.     The  problem  is 

^  learn  whether  these  are  obligations  of  a  legal  kind,  positive  or 
negative,  which  bind  the  state,  considered  by  itself,  delimiting  the 
power  of  its  several  departments  with  the  result  of  imposing  duties  of 
action  or  inaction  upon  its  several  departments,  legislative  as  well  as 
oecutive.* 

*H.  J.  Laski,  Authority  in  the  Modern  State  (Yale  University  Press,  1919)1 
PP- 65-66. 

Uon  Duguit,  "The  Law  and  the  State,"  Harvard  Law  Review^  vol.  xxxi 
INovenber,  191 7),  p.  2. 
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According  to  M.  Duguit  the  answers  to  the  problem 
chiefly  one  of  two  forms  which  for  convenience  have 
described  as  the  metaphysical  and  realistic  doct 
With  the  metaphysical  school  are  classified  all  those 
regard  the  state  as  a  personality  distinct  from  th 
individuals  and  who  consider  the  basic  element  o 
state  **  a  personal  being  possessing  a  will  which 
nature  superior  to  individual  wills,  having  no  othe 
superior  to  it.  The  name  ordinarily  given  to  this  co 
is  sovereignty." 

From  the  standpoint  of  the  realistic  doctrine  the  sU 
a  person  is  not  distinct  from  the  individuals  that  cor 
it.  There  is  a  state  in  human  society  when  an  indi\ 
or  group  of  individuals  has  succeeded  in  monopolizin 
power  of  constraint  in  that  society  and  within  de 
boundaries;  or  in  other  words,  when  there  is  in  a  giv< 
ciety  permanent  differentiation  between  those  govemin 
those  governed.  Instead  of  the  will  of  the  state  thei 
merely  the  individual  wills  of  those  governing.  The  i 
physical  group  of  M.  Duguit's  analysis  corresponds  t 
monists  who  believe  in  an  absolute  sovereign,  and  the 
ist  group  corresponds  to  those  who  see  in  political  sc 
groups  of  individuals  who  divide  their  loyalty  and  alleg 
among  various  social  groups,  of  which  the  state  is  one  < 
most  important.^ 

Undoubtedly  there  are  merits  in  the  contentions  of 
school.  The  monists  set  up  as  an  ideal  to  work  f 
himian  society  political  organizations  which  exerc 
supreme  control  over  the  political  and  social  activit: 
the  individual.  Of  course  not  all  social  activities  are 
trolled  by  this  all-powerful  sovereign,  but  there  is 
which  may  not  be  subjected  to  political  control  whe: 

*  The  leading  exponents  of  the  pluralist  theory  are:  Dr.  Otto  Gi< 
Das  Deutsche  Genossenschaftrecht^  4  vols.  (Weidmann,  Berlin,  19 13); 
Figgis,  Churches  in  the  Modem  State  (Longmans,  Green  &  Co.,  1913) ;  G 
Wallas  in  ^«man  Nature  in  Politics  (A.  Constable,  1908)  and  The  Great 
(The  Macmillan  Company,  1914);  L^on  Duguit,  "The  Law  and  the  I 
Harvard  Law  Renew,  November,  191 7;  H.  J.  Laski,  Problems  of  Sove 
and  Authority  in  the  Modem  State  (Yale  University  Press,  191 7  and  ic 
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est  of  the  group  so  requires.  On  the  other  hand,  the 
list  rightly  protests  against  an  unlimited  sovereign 
a  corresponding  legal  omnipotence  and  asserts  that 
5  as  well  as  other  groups  must  keep  within  limits  of 
loral  law  and  other  requirements  necessary  to  main- 
»cial  solidarity.  In  this  respect  the  pluralist  becomes 
Ivocate  of  the  theory  of  natural  rights  which  is  de- 
i  to  check  overinterference  of  the  state  with  the 
s  of  individuals  and  groups.  The  contrast  between 
wo  views  is  well  put  by  Ellen  Deborah  Ellis: 

uralist  doctrine  is  timely  in  that  it  calls  attention  to  the  present 
ering  development  of  groups  within  the  body  politic,  and  to  the 
lat  these  groups  are  persistently  demanding  greater  recognition 
governmental  system.  How  this  recognition  is  to  come,  whether 
h  group  rather  than  geographical  representation  in  legislative 
)lies,  or  by  some  other  means,  is  a  problem  in  itself,  for  the  proper 
St  way  to  deal  with  these  groups  is  perhaps  the  greatest  question 
political  science  to-day.  It  may  be,  as  most  of  the  pluralists  be- 
that  a  federal  organization  of  government  is  the  solution.  To 
I  solution,  the  monist  could  theoretically  give  his  very  hearty 
•t,  whatever  his  views  as  to  its  practicability  might  be;  but  in  thus 
ring  it,  he  would  call  attention  to  the  all  important  fact,  so  con- 
ly  overlooked  by  the  pluralist,  that  the  truly  federal  state  is  a 
y  state,  of  which  the  essence  consists  in  the  fact  that  in  and  through 
)ove  its  multiple  governmental  organization  there  is  one  supreme 
r  and  poUtical  sovereignty.* 

ice  government  depends  very  much  upon  the  character 
e  men  who  hold  public  office  and  who  exercise  public 
rs,  as  well  as  upon  the  legal  rules  which  are  laid  down 
leir  guidance,  modem  writers  are  inclined  to  think  of 
•eignty  as  the  powers  and  the  authority  which  those 
sted  with  public  office  see  fit  to  exercise.  In  so  far  as 
work  by  law  and  are  guided  by  rules,  their  actions 
united;  in  so  far  as  they  are  free  to  exercise  an  uncon- 
id  discretion  and  render  decisions  with  the  full  force 
iblic  power  back  of  them,  they  are  imlimited. 
Ry.— Government  is,  to  a  large  extent,  a  lawmaking 

Hie  Pluralistic  State,"  op.  cit.^  p.  407. 
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and  law-enforcing  agency.    The  object  of  law  is  to  provi< 
for  the  systematic  and  regular  public  administration 
justice.     And  justice,   according  to  the  famous  Rom^ 
precept,  requires  the  individual  **to  live  honorably, 
injure  no  one,  and  to  give  every  man  his  due."    Justice 
thus  defined  may  be  administered  according  to  the  di 
cretion  for  the  time  being  of  the  person  who  administers 
or  according  to  law.     Law  means  uniformity  of  judici 
action — ^generaHty,  equality,  and  certainty  in  the  admini 
tration  of  justice.    The  advantages  of  law  are :  ( i )  it  enabl 
the  prediction  of  the  course  which  the  administration  < 
justice  will  take;   (2)  it  prevents  errors  of  individual  judj 
ment;  (3)  it  protects  against  improper  motives  on  the  pa 
of  judicial  officers ;  (4)  it  gives  the  magistrate  the  benefit  < 
all  the  experience  of  his  predecessors. 

According  to  the  English  jurist  Austin,  law  was  define 
as  a  command  set  by  a  sovereign  to  his  subjects.  Thes 
commands  were  in  the  nature  of  rules  made  by  a  determir 
ate  human  authority,  were  general  in  application,  dealt  wit 
external  human  action,  and  received  their  force  and  effe< 
tiveness  through  the  sanction  of  the  sovereign.  Late 
jurists  modified  this  view  to  include  the  rules  enforced  b 
the  state,  as  well  as  those  which  were  made  by  the  stat< 

At  present,  the  word  is  used  to  describe  the  body  of  rule 
and  principles  in  accordance  with  which  justice  is  admini 
tered  by  authority  of  the  state  or  the  rules  recognized  an 
acted  on  in  courts  of  justice.  The  state  is  conceived  t 
exist  for  the  protection  of  himian  interests  mainly  throug 
the  determination  of  rights  and  duties.  To  determine  i 
actual  life  what  are  the  rights  and  duties  of  its  citizens,  tt 
state  needs  and  establishes  judicial  organs  which  sett' 
what  facts  exist  and  also  lay  down  rules  according  to  whic 
legal  consequences  are  deduced  from  facts.  These  rules  ai 
the  law. 
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CHAPTER  III 

THE  RELATION  OF  THE  STUDY  OF  GOVERNMENT  TO  OTHER 
SUBJECTS  AND  THE  METHODS  OF  THE  STUDY  OF  POLITICS 

AND  GOVERNMENT 

The  Relation  of  the  Study  of  Government  to  Other 

Subjects^ 

Politics  and  government  form  a  branch  of  an  ancient 
study,  as  well  as  an  art,  which  has  engaged  the  attention 
of  many  intellects.  Since  the  time  of  the  Greeks,  the  study 
of  subjects  connected  with  government  has  formed  a  part 
of  all  programs  of  liberal  studies.  Not  until  comparatively 
recent  times,  however,  have  the  extension  of  government 
fimctions  and  the  increasing  complexities  of  public  adminis- 
tration demanded  such  consideration  of  political  affairs 
as  to  require  the  establishment  of  schools,  departments, 
and  bureaus  to  deal  with  government  both  as  a  science  and 
as  an  art.  At  the  same  time  that  interest  in  public  functions 
has  received  special  attention  from  educators  and  states- 
men, a  number  of  other  subjects  dealing  with  man  in  his 
social  relationships  has  also  received  increased  considera- 
tion. The  relation  of  the  study  of  government  to  the 
subjects  which  have  grown  with  it  and  to  which  it  is  closely 
affiliated  will  be  briefly  sketched. 

Government  and  History, — ^A  field  of  human  thought  and 
investigation  to  which  the  study  of  government  is  inti- 
mately related  is  that  of  histo^J^  Human  events  and  in- 
stitutions have  from  time  immemorial  engaged  the  atten- 
tion of  the  historian.     First,  we  find  the  mere  efforts  of 

*  See  H.  G.  James,  "The  Meaning  and  Scope  of  Political  Science^"  7Tb« 
Southwestern  Political  Science  Quarterly,  vol.  i,  no.  i,  June,  1920,  p.  3. 
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story-telling;  then,  the  culling  from  the  past  of  those 
things  which  were  designed  to  support  a  theory  or  develop 
a  principle,  such  as  the  defense  of  monarchy,  the  support 
of  democracy,  or  the  more  recent  effort  to  glorify  the  spirit 
of  nationalism ;  and  then,  finally,  the  genetic  method  of 
patiently  and  laboriously  investigating  how  man's  thoughts, 
feelings,  and  institutions  have  evolved.  In  the  latter 
method,  the  scope  of  history  becomes  as  broad  as  human 
interests  and  human  actions — so  broad,  in  fact,  and  so 
extensive  that  it  has  been  found  necessary  to  subdivide 
the  field,  with  the  result  that  we  now  have  histories  of 
political  institutions,  histories  of  literature,  histories  of 
art,  histories  of  chemistry  and  of  other  sciences,  as  well  as 
the  historical  setting  for  nimierous  other  human  interests 
and  activities. 

For  a  long  time,  history  gave  primary  attention  to  the 
origin  and  development  of  political  institutions,  to  the  rise 
and  fall  of  cities  and  states,  to  the  doings  of  kings,  diplo- 
mats, and  ministers,  to  the  development  of  law  and  legal 
institutions,  as  well  as  to  war  and  methods  of  warfare. 
To  this  type  of  poKtical  history  have  now  been  added  the 
specialized  branches,  such  as  the  development  of  constitu- 
tions and  constitutional  government,  diplomatic  history, 
economic  history,  legal  history,  the  history  of  colonies,  and 
an  account  of  many  other  interests  which  affect  the  life  of 
mankind. 

"Thmigh  it  if;  thpt  f^mction  of  political  science  to  analyze 

Prim!^n'1y  tht^   fiiriotif>ri    nf   Viictnrjr    fr\   fvc^nt^   fViA   nr^gn'n    ^^^j 
deVftlnpmpnt  nf  thp  QtAtft  and  all  of  thf>  politipal  in^titnt.innc; 

contiPPf^  fVioT^nn'fii     rif^Ypr^^p^tf  ^"^  liigtnrjr  mu^t  thpn 
berfftgply  rflfltfid  tihrpnghout: 

It  is  impossible  to  consider  a  topic  in  political  science 
^thout  giving  some  attention  to  the  historic  background 
and  the  political  antecedents.  And  not  a  little  knowledge 
^f  Sovemment  is  of  necessity  involved  in  the  courses  now 
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devoted  to  the  history  of  nations  and  to  the  growth  of  po- 
litical institutions/.   It  suffices  to  say  that  thp  higtorifln 

i>   (^hif^fly   intprp<;tpH    in    hnm   Qn    ingtitiitinn    f\r   a    pnlitiVa,! 

practice  sprang  into  existence  and  how  it  came  tabe  what 
it  is.  whereas  the  stndp.nt  of  pnvemment  is  primarily  cflOz 

ofirn^  wit^  th^  P^^-"^^^  F^j?:^^L^_g.^  the  institution,  hosJt 
actually  operates.at;  the.pr^entlimet.-what.are  its.fif[ects 

np^n  hiimfln  rplatinnR^   and  what  arp  its  pm|^>)1p  pnrpftcp 

and. j[uture.>developrnf.nt., , JJistQiy.iumishps  material  fnr 
comparison .. and .  induction  and  iotL .a.x£izuprfihensiv&.jd&w 
of  government;   hence  it  is.  necessary- for,  the  student  joi 

politics  not  only  t^  Qtialyg/>  ^Mftcfing  pr^lit.ipa]  institnt^giyi^ 

but  also  to  trace  theic^origin  and  evolution.' 

For  a  long  time  history  and  politics  together  comprised 
those  studies  which  dealt  with  man's  development  and  the 
institutions  which  were  created  in  his  social  progress 
In  the  apt  words  of  Professor  Seeley,  **  Political  science  is 
the  fruit  of  history  and  history  is  the  root  of  political 
science.*'  Frequently  the  two  were  treated  together  01 
in  closely  correlated  courses.  And  it  is  only  in  recent  tamet 
that  politics  and  government  have  been  separated  fronr 
history  and  have  been  given  an  independent  status  it 
educational  curricula.  In  Europe,  where  there  was  i 
greater  demand  for  those  trained  in  public  affairs  than  it 
the  United  States,  this  separation  was  accomplishec 
several  decades  earlier  by  the  establishment  in  the  larg< 
tmiversities  of  schools  of  political  science  and  in  the  forma 
tion  of  departments  devoted  to  the  branches  of  govera 
ment  and  administration.  In  the  United  States,  the  firs 
school  of  political  science  was  established  in  Columbia 
University  in  1880.  It  was  more  than  a  decade  before  tlx' 
department  had  grown  so  as  to  be  accorded  definite  recog 
nition.  At  the  same  time,  instruction  in  public  affairs  wfl 
begim  in  Johns  Hopkins,  Harvard,  and  Princeton  univei 
sities.  The  growing  complexity  brought  about  by  th 
rapid  social  and  industrial  changes  of  the  nineteenth  ce^ 
tury,  and  the  need  of  special  training  in  many  new  field 
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led  to  the  introduction  of  new  subjects  along  with  history 
and  politics — namely,  economics  and  sociology.  As  these 
courses  have  been  introduced  and  expanded,  the  instruction 
has  been  organized  under  four  divisions — namely,  History, 
Political  Science,  Economics,  and  Sociology.  These  di- 
visions constitute  the  general  field  known  as  the  Social 
Sciences.  The  relation  of  the  study  of  government  to  these 
newer  divisions  of  the  family  of  the  Social  Sciences  requires 
some  attention. 

Government  and  Economics  and  Sociology. — While  the  re- 
lation between  government  and  history  is  singularly  close, 
the  study  of  these  subjects  is  also  intimately  connected 
with  the  problems  and  content  of  the  allied  fields  of 
economics  and  sociology.  Economics,  as  the  science  of 
wealth,  has  begun  to  deal  not  only  with  private  and 
commercial  activities  in  the  satisfaction  of  human  wants, 
but  also  with  individual  interests  in  relation  to  the  state. 
Thus,  such  fundamental  matters  as  money  and  banking, 
protective  tariffs,  the  regulation  of  international  trade,  the 
regulation  of  wages  and  labor,  of  trusts  and  monopolies, 
of  prices  and  business  conditions,  and  the  consideration  of 
pubKc  finance  and  taxation,  of  socialism  and  social  reform, 
as  well  as  of  the  regulation  of  public  utilities,  are  discussed 
not  only  in  their  relations  to  individual  conduct,  but  also 
with  respect  to  the  public  policies  of  the  state.  These 
discussions  are  similar  in  character  to  the  consideration  of 
these  same  subjects  in  government  instruction.  As  a 
matter  of  fact,  the  relation  between  government  and 
economics  is  very  close  indeed,  since  the  two  subjects 
i  comprise  in  large  part  a  consideration  of  the  same  content 
:  and  material  with  merely  a  difference  in  point  of  view  and 
j  method  of  approach."  The  student  of  economics  approaches 
government  control  and  regulation  from  the  standpoint  of 
its  effect  on  the  individual  and  his  activities  in  the  satis- 
faction of  wants,  whereas  the  student  of  government 
approaches  such  control  primarily  from  the  point  of  view 
ci    of  public  interests  and  from  that  of  the  state  as  a  social 
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unit  organized  to  attain  co-operation  in  public  affair 
Most  of  the  problems  of  government  control  and  regulatio 
involve  political  and  economic  factors,  and  it  is  eminentl 
necessary  that  each  science  render  its  contribution  to  the 
solution.  An  economist  without  a  background  of  politic 
and  of  a  study  of  government,  and  a  political  scientis 
ignorant  of  economics,  are  equally  unprepared  to  render  th 
best  service  to  the  public  and  to  comprehend  the  mai 
elements  of  community  welfare. 

Sociology,  as  the  science  of  men  in  their  associate 
processes,  is  one  of  the  most  recent  branches  of  socij 
study.  Along  with  the  anthropologic  and  the  ethnologisi 
the  sociologist  has  rendered  a  distinct  service  in  tracing  th 
origin  of  human  institutions,  such  as  marriage  and  th 
family  life,  property  and  primitive  forms  of  govemmen* 
and  social  control,  as  well  as  the  evolution  of  religious  an 
moral  ideas.  Thus,  a  background  much  more  thoroug 
and  comprehensive  than  that  furnished  by  history  ha 
been  made  available  to  the  student  of  politics.  "jBesidc 
sociology  has  not  only  enriched  our  knowledge  of  the  evoli 
tion  of  social  and  political  institutions,  but  it  has  aided  i 
furnishing  a  more  complete  analysis  of  the  factors  whic 
now  affect  the  Hf e  of  man  in  society.  The  geographic  an 
economic  factors  which  influence  man,  as  well  as  the  ps] 
chological  causes  which  affect  society,  have  been  sul 
jected  to  critical  analysis.  With  the  aid  of  biology,  psj 
chology,  and  other  sciences,  the  various  factors  in  heredit 
and  environment  which  surround  man  and  influence  h 
Kfe  and  thought  have  been  given  more  adequate  considen 
tion.  Similarly,  the  relation  of  the  individual  to  tl: 
social  order  and  the  principles  of  social  control  have  bee 
discussed  from  a  standpoint  more  comprehensive  than  ths 
of  either  economics  or  political  science.  **To  have  insiste 
upon  seeing  the  social  process  whole,"  says  a  leading  sodc 
ogist,  **to  have  influenced  the  spirit  and  method  of  all  tl 
social  sciences,  to  have  oriented  them  in  a  new  direction- 
these  are  enduring  services  in  which  the  sociologist  may  w^ 
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feel  satisfaction. "  .  Furthermore,  sociology  has  been  charac- 
terized as  an  art  which  seeks  to  translate  principles  into 
social  welfare.  The  contribution  of  sociology  to  the  con- 
sideration of  such  problems  as  crime  and  pauperism, 
immigration  and  housing,  and  environmental  influences  in 
the  formation  of  character  has  been  notable.  The  study 
of  government,  therefore,  in  the  broad  sense  of  man's 
relation  to  the  state  is  enriched  by  the  pioneer  work  of  the 
sociologists. 

It  is  necessary  not  only  to  indicate  briefly  the  relation 
betwreen  government  and  the  allied  social  sciences,  but  also 
to  describe  its  connections  with  law  and  with  psychology, 
philosophy,  and  ethics. 

Government  and  Law. — ^The  evolution  of  government  and 
law  is  enshrouded  in  mystery  and  is  slowly  and  laboriously 
being  brought  into  clearer  light  by  the  combined  contri- 
butions (rf  the  numerous  groups  of  scientists  engaged  in  the 
historic  interpretation  of  himian  development.  That  the 
farm  of  government  or  political  control  and  that  of 
law  have  been  intimately  associated  from  the  beginning  of 
human  society  now  seems  relatively  clear.  Whether  the 
chief  of  the  group  be  merely  mother  or  father  of  the  family, 
or  whether  he  be  a  judge,  a  priest,  or  a  warrior,  the  com- 
munity was  governed  by  rules  or  customs  which  had  the 
sanction  of  law.  To  be  sure,  the  customs  at  first  were  un- 
written and  somewhat  vague.  They  existed  in  the  minds 
of  the  leaders  who  were  charged  with  their  enforcement. 
But  they  were  none  the  less  well  defined  and  inexorable. 
Since  De  Coulanges  in  his  admirable  study  of  the  Ancient 
C^ft)' demonstrated  the  all-pervading  and  powerful  domi- 
nance of  custom  in  the  patriarchal  families  of  ancient 
Greece  and  Rome  and  Sir  Henry  Maine  brought  to  light 
the  same  results  for  ancient  India,  no  one  seriously  ques- 
tions that  in  the  control  of  primitive  societies  customs  were 
^rften  niore  rigorous  than  the  laws  of  the  present  day.  In 
the  course  of  time  there  came  a  demand  that  the  rules  and 
customs  of  the  community  be  written,  as  was  the  case 
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when  Draco  and  Solon  were  called  upon,  to  put  the  custcmi. 
of  ancient  Greece  into  writing  and  when  the  Decemvirs  ii 
Rome  met  the  same  demand  in  the  memorable  Twelve 
Tables. 

When  the  rules  and  customs  were  written  into  codes 
the  settlement  of  controversies  was  made  more  systemati-* 
and  exact,  and  custom  developed  into  a  body  of  law^ 
whereby  disputes  were  peaceably  adjusted.  Harsh  am 
crude  as  were  many  of  the  laws  of  these  early  codes,  tlb 
method  of  administering  justice  was  far  superior  to  tha 
of  earlier  times,  when  the  individual  was  tmcertain  as  ti 
his  punishment  or  when  he  was  free  to  resort  to  arms  t^ 
secure  justice  by  seeking  revenge  from  his  malefactor 
The  fear  of  arbitrary  power  and  the  danger  of  the  recur 
rence  of  the  method  of  revenge  tended  to  make  the  law  o 
this  period  strict  and  formal.  Its  principles  were  regarded 
as  rigid  and  immutable,  and  its  chief  characteristics  wen 
certainty  and  imifonnity.  It  was  a  long  time  before  th* 
application  of  the  law  was  made  more  liberal  and  the  forme 
rigor  and  certainty  were  relaxed.  But  in  time,  executi^r^ 
orders  and  powers  exercised  by  legislative  assemblies  begai 
to  expand  the  rules  and  principles  of  the  earlier  codes  aa< 
to  liberalize  the  laws  imder  such  terms  as  equity  and  gooi 
conscience,  reason,  and  natural  law.  The  methods  an< 
procedure  in  the  administration  of  justice  became  mon 
systematic  and  regular.  Consideration  was  given  to  ki 
dividuals  as  human  beings,  and  ideas  of  good  faith  an< 
reason  began  to  bring  about  a  relaxation  in  the  harsh 
ness  and  severity  of  the  letter  of  the  law.  The  law  wa; 
changed  so  as  to  conform  to  the  newer  ideas.  Thus,  th-* 
conception  prevailed  of  promoting  and  enforcing  good  faitl 
and  moral  conduct  through  the  law  and  of  relying  upai 
reason  rather  than  upon  rule  and  form.  And  as  reasai 
and  equity  foimd  entrance  into  law  and  into  its  enforce 
ment,  the  watchword  of  equality  gained  acceptance- 
equality  in  the  operation  of  legal  rules  and  equality  c 
opportunity  to  exercise  one's  faculties  and  employ  one' 
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substance.*  In  short,  protection,  justice,  and  the  regulation 
of  human  interests  came  primarily  through  the  law.  The 
essential  part  of  government  is  the  legal  control  of  htunan 
relations.    Government  and  law  are  inseparable. 

Though  government  is  inseparably  linked  with  law  and 
law  with  government,  government  is  a  more  comprehen- 
sive tenn  than  law,  and  many  interests  and  activities  come 
within  the  scope  of  the  former  which  are  only  remotely  con- 
nected with  the  latter,  (^v^mjpent.  it  is  conceived  to-day , 
kprifTifltmy  tf>ngagr^j  in  m;^king  and  enforcing  law:  in  this 

great  process  many  interests,  religious,  social,  and  industrial, 
affect  and  participate  in  the  functions  of  government  with- 
out necessarily  acting  through  law  and  definite  legal  chan- 
nels. Social  customs,  racial  traditions,  public  opinion,  and 
multiform  avenues  of  community  thought  and  action  are 
brought  to  bear  on  government  in  the  complex  process  of 
converting  rules  of  action  into  statutes  and  legal  forms. 

Gtmmment  and  Psychology,  Philosophy,  and  Ethics. — 
Until  recently,  there  was  little  thought  of  the  relation  of 
psychology  to  government.  But  since  Gabriel  Tarde 
discussed  the  rdle  of  imitation  in  htmian  conduct,  and  since 
Professor  James  and  other  psychologists  have  made  it 
dear  how  large  a  part  of  all  our  thinking  is  a  social  product, 
some  investigators  have  begun  to  inquire  as  to  the  f  otmda- 
tions  of  social  psychology  and  the  psychic  forces  in  political 
action.  Thus  far,  some  suggestive  analyses  have  been  made 
d  the  mob  mind  and  the  activities  of  the  individual  tmder 
the  influence  of  the  crowd.  So,  too,  the  results  of  custom, 
tradition,  and  imitation  have  been  traced  in  the  formation 
-i  of  many  of  our  most  cherished  political  notions.  The 
- :  psychic  forces  which  affect  men  as  they  act  through  party 
:|  groups  and  which  underlie  the  formation  of  public  opinion 
c\    have  received  only  scant  attention.^    But  as  psychology 

^RoKoe  Pbund,  "Legislation  as  a  Social  Function,"  American  Journal  of 
5wobfy,  vol.  xviiL  p.  755. 

^See  especially  Graham  Wallas,  Human  Nature  and  Poliiics  (A.  Con- 
stable, Loodon,  1908),  The  Great  Society  (The  Macmillan  Company,  1914), 
^OwSmal  Heritage  (Yale  University  Press,  1921). 
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has  developed  objective  standards  for  the  measurement  o: 
human  intelligence,  these  standards  have  proved  of  greai 
value  in  the  classification  and  the  treatment  of  the  feeble 
minded,  in  the  examination  and  diagnosis  of  criminals 
and  more  important  still,  in  the  examination,  classificatioa 
and  general  testing  of  men  for  military  service.  The  rdli 
of  psychology  in  government  has  been  given  an  impetus 
during  the  World  War  which  bids  fair  to  bring  astoa 
ishing  results  when  political  energy  is  turned  to  peacefti 
pursuits. 

While  the  relation  of  government  to  philosophy  anc 
ethics  seems  somewhat  remote,  it  is  not  at  all  difficult  t< 
indicate  the  close  connection  between  philosophy  anc 
ethics  and  governmental  aflFairs.  As  every  individua 
lives  and  acts  a  philosophy  of  life,  so  everyone  who  ha- 
anything  to  do  with  public  affairs  consciously  or  uncoil 
sciously  puts  into  his  public  acts  something  of  his  owi 
personal  and  political  philosophy.  Thus,  there  are  amonj 
administrators,  individualists  and  socialists,  rationalist 
and  utilitarians — in  fact,  as  many  different  points  of  viev 
as  there  are  social  divisions  or  groups. 

Furthermore,  political  theory  and  speculation  har< 
always  been  a  fruitful  field  for  philosophers.  Each  age  an< 
race  brings  forth  its  own  special  type  of  political  philosophy 
and  as  a  result  of  war,  the  fundamental  concepts  of  so 
cialism  and  social  control,  of  nationalism  and  interna 
tionalism,  of  racial  and  political  unity,  of  the  underlyin] 
causes  of  war  and  peace,  are  being  revised.  There  appear 
t6  be  in  process  a  new  formulation  of  political  philosophy 
which  will  better  reveal  and  develop  an  intemationa 
political  consciousness. 

According  to  the  suggestion  of  Machiavelli,  politics  an^ 
ethics  ought  to  be  entirely  separate,  and  the  state  ougb 
not  to  be  bound  by  the  usual  rules  of  morality  and  ethic 
to  which  the  individual  is  subjected.  The  theory  that  tli 
state  can  do  no  wrong,  along  with  the  divine  right  of  \dngt 
has  frequently  led  to  the  application  of  Machiavellian  prir 
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dples  in  practical  politics,  and  it  has  not  been  uncommon 
for  political  leaders  to  refuse  to  abide  by  contracts  and 
solemn  obligations  entered  into  in  good  faith.  In  the 
failure  to  recognize  financial  obligations,  in  the  repudiation 
of  debts,  and  in  the  refusal  to  abide  by  the  well-known 
tenns  of  international  treaties  the  suggestion  of  Machia- 
velK  is  frequently  put  into  practice  by  diplomats  and 
rulers.  As  the  history  of  national  development  during  thcj 
past  centuries  is  reviewed,  it  appears  that  states  have  beeriv 
prone  to  regard  politics  and  ethics  as  unrelated  in  the 
repudiation  of  such  obligations  as  were  conceived  to  be 
de^imental  to  the  national  interests. 

But  in  the  past,  as  well  as  at  the  present  time,  a  number 
of  political  leaders  have  supported  the  principle  that  a 
state,  like  an  individual,  should  be  subject  to  the  obliga- 
tions and  duties  of  morality  and  right.  It  becomes  in- 
creasingly the  duty  of  government  to  fix  norms  of  morality 
and  right  to  which  states  as  well  as  individuals  are  required 
to  conform  in  their  social  life.  And  those  who  refuse  to 
abide  by  these  standards,  who  break  the  rules  of  society, 
and  who  engage  in  unfair  practices  must  be  dealt  with  as 
anti-social  and  out  of  harmony  with  the  social  order. 
Government,  law,  and  ethics  become  the  agencies  through 
which  the  social  order  is  maintained  in  such  a  way  as  to 
offer  the  greatest  opportunities  for  self -development  to 
the  individual  and  to  the  social  groups  which  form  the 
nation. 

In  the  course  of  the  foregoing  survey  of  the  relation  of 
the  sttxdy  of  government  to  a  few  other  subjects,  there 
has  been  given  some  indication  of  the  extensive  character 
of  the  study  of  government.  In  fact,  the  marvelous  growth 
of  government  and  its  far-reaching  effects  upon  human  life 
can  be  hardly  more  than  touched  upon  in  an  elementary 
treatise.  It  is  by  no  means  possible  to  sketch  the  many 
and  diverse  relatibns  which  exist  between  government  and 
|bc  other  great  >divisions  of  human  knowledge.  As  polit- 
ical functions  sure  extended  and  as  the  scope  of  the  social 
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and  the  physical  sciences  is  enlarged  the  relations  of  go^ 
emment  with  allied  fields  of  knowledge  will  become  mor 
intimate. 


The  Methods  of  the  Study  of  Politics  and  Goverm 

MENT 

The  subject  matter  of  politics  and  government  may  1> 
approached  from  four  main  points  of  view — namely,  th« 
historical,  the  comparative,  the  analytical,  and  the  phil 
osophic  or  idealistic. 

The  Historical  Method. — ^A  search  for  the  origin  of  society 
and  of  the  political  phenomena  which  accompany  its  de 
velopment  has  engaged  the  attention  of  mankind  since  th« 
union  of  men  into  social  groups  and  the  emergence  of  socia 
consciousness.  The  beginnings  of  the  family  and  the  state 
the  evolution  of  custom  and  law,  and  the  growth  of  th< 
complex  organizations  tmder  which  we  now  live  in  ou 
political  life  have  clqimed  the  attention  of  many  historian 
and  social  scientists.;  A  guide  to  the  interpretation  of  tb 
present  is  furnished  by  the  past,  and  government  can  b< 
understood  only  through  a  systematic  study  of  the  successe 
and  failures  of  preceding  races  and  past  ages. 

The  historical  method  not  only  renders  invaluable  con 
tributions  to  the  origin  of  human  social  and  political  insti 
tutions  through  the  avenues  of  archaeology  and  alliec 
sciences,  but  also  constantly  sheds  new  light  upon  th< 
psychic  forces  which  move  men  in  social  groups.  It  i 
*  history  which  supplies  an  analysis  of  the  forces — ^geo 
graphic,  economic,  and  psychic,  which  give  form  and  shap 
to  all  political  institutions.  Fiu'thermore,  a  more  carefu 
and  exhaustive  analysis  of  ancient  customs,  laws,  an< 
government  agencies  is  giving  a  better  basis  for  com 
parison,  analogy,  and  criticism  of  present  political  form 
and  practices.  As  the  psychologist  formulates  a  bette 
method  of  analysis  of  social  purposes,  motives,  and  thinkin. 
processes,  and  as  the  historian  enriches  our  knowledge  c 
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iges,  a  basis  for  scientific  inference  and  prognostication 
e  attained  which  will  render  political  affairs  amenable 
re  exact  methods  and  to  more  certain  rules  of  guidance. 
•  Coi/hparative  Method. — It  is  the  nature  of  man  to  be 
icial  in  his  outlook  and  to  conclude  that  his  own 
unity  and  its  habits  are  well-nigh  perfect.  What  ex- 
ent  Eliot  described  as  American  ''bumptiousness*'  is 
acteristic  not  confined  to  Americans.  To  live  in  a 
commimity,  to  become  accustomed  to  its  ways,  and 
elude  that  these  ways  are  superior  to  those  of  any 
commimity  is  a  characteristic  which  is  common  to 
ad.  To  coimteract  this  trait,  man's  imitative  nature 
«n  a  redeeming  feature.  When  through  war,  the 
or  the  exchange  of  products,  new  ways  of  doing 
were  discovered  and  a  daring  innovator  brought 
le  home  camp  the  idea  of  a  better  method  of  doing 

its  adoption  frequently  followed,  despite  the  oppo- 
Df  tradition  and  inertia.  It  is  a  late  development 
when  the  narrow  provincialism  of  community  life 
eay  consciously  to  an  open  search  for  the  new  and 
;ter.  Yet  this  is  what  has  come  to  pass  in  the  intro- 
1  of  the  comparative  method  in  the  study  and  prac- 

govemment.  TWith  the  historical  and  analytical 
of  many  governments  rendered  available,  and  with 
unities  for  the  observation  of  these  governments  at 
uhere  has  come  a  deliberate  effort  to  reconstruct  and 
)rove  existing  political  institutions  in  the  light  of 
idy  of  foreign  practices. 

5  Canada,  Australia,  and  Switzerland  mold  their 
utions  in  the  Ught  of  the  experience  of  oiu:  own 
ion,  and  other  nations  use  our  experience  in  de- 
ig  the  judicial  review  of  legislative  acts.  Prance 
a  commission  to  the  United  States  to  study  the 
tion  of  church  and  state.  For  guidance  in  improving 
V,  we  send  commissioners  to  England,  France,  and 
European  countries.  And  to  remodel  our  local 
iment  and  municipal  administration,  we  find  our 
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chief  inspiration  and  guide  in  the  more  successful  experi 
ence  of  European  neighbors.  The  comparative  study  o 
political  institutions  has  now  come  to  be  a  feature  of  oa:: 
educational  system.  Moreover,  in  the  Continental  Legsi. 
History  Series,  in  the  American  Legal  Philosophy  Series 
and  the  Criminal  Science  Series  efforts  have  been  made  tc 
encourage  the  exchange  of  legal  ideas  with  a  view  of  en 
riching  legal  studies  and  of  rendering  easier  and  mor^ 
certain  the  necessary  steps  in  law  reform. 

The  Analytical  Method. — ^As  a  biologist  examines  2 
beetle,  taking  it  apart,  placing  each  part  under  specia. 
analysis  and  scrutiny,  observing  one  part  in  relation  t€ 
another,  considering  the  composition  and  make-up  of  eacl* 
portion  and  attempting  to  discover  the  work  or  fimctior 
which  each  part  of  the  organism  performs,  so  may  th€ 
student  of  government  approach  his  subject  from  th€ 
analytic  point  of  view.  Though  it  is  not  advisable  to  urg< 
the  analogy  too  far,  for  the  state  does  not  exhibit  all  of  the 
characteristics  of  an  organism,  it  is  nevertheless  true  thai 
the  method  of  the  biologist  may  be  followed,  with  neces- 
sary variations,  in  the  study  of  government.  Thus,  it  u 
possible  to  examine  the  organs  through  which  government 
is  conducted;  the  departments,  the  divisions  and  bureau^ 
may  be  analyzed  in  detail,  and  the  organization  anc: 
powers  of  each  division  defined.  The  relation  of  the  de- 
partments and  their  subdivisions  one  to  another,  the  func- 
tions performed  by  each  of  the  departments  and  divisions 
and  finally,  the  general  purpose  and  methods  of  functioninj 
of  the  entire  government,  may  be  critically  analyzed. 

In  approaching  government  from  the  analytic  standpoint 
it  is  possible  to  take  the  entire  government  of  a  nation  anc 
to  define  the  large  divisions,  such  as  legislative,  executive 
and  judicial,  to  analyze  and  describe  the  foundation  o 
the  government  in  constitutions  and  in  laws,  and  to  discus 
the  powers  which  the  state  exercises.  But  another  ap 
proach  under  this  same  method  is  to  take  some  division  o 
bureau,  such  as  the  Census  Bureau  or  the  Public  Healtl 
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Service,  and  to  study  completely  the  organization  of  such 
a  unit,  its  methods  of  doing  work,  the  purpose  which  it 
aims  to  accomplish,  and  the  effectiveness  with  which  it 
performs  these  services.  The  latter  is,  of  ooiu'se,  the  more 
thorough  and  more  satisfactory,  but  is  imfortimately  too 
little  used  in  comparison  with  the  customary  superficial 
analysis  of  large  government  departments. 

To  the  historical  and  comparative  methods,  the  analytic 
method  furnishes  the  minute  and  laborious  analysis  of 
existing  government  agencies,  on  the  basis  of  which  alone 
relatively  adequate  judgments  may  be  formed. 

The  Philosophic  or  Ideal  Method, — The  search  for  ideals 
and  the  attempt  to  peer  into  the  future  where  visions  and 
dreams  may  be  realized  seem  to  parallel  the  conscious  life 
of  man.  At  least  as  far  back  as  records  go,  there  are  found 
in  art,  architecttu^,  and  bits  of  poetry  the  age-long  efforts 
to  depict  the  ideal  conditions  for  the  future. 

But  the  philosophic  or  ideal  method  has  been  made  im- 
mortal by  its  presentation  in  the  great  work  of  Plato,  The 
Republic,  where  a  master  intellect  undertook  to  describe 
the  conditions  under  which  an  ideal  state  might  be  formed 
and  in  accordance  with  which  man  might  attain  his  highest 
devdopment,  material,  intellectual,  and  moral.  Since  the 
appearance  of  The  Republic  there  have  been  numerous 
attempts  to  construct  imaginary  ideal  §tates.  Notable 
among  these  attempts  are  More's  Utopia,  Campanella*s 
Ciiy  of  the  Sun,  and  Bellamy's  Looking  Backward,  In- 
teresting as  these  attempts  at  prophetic  glimpses  into  the 
future  are,  none  of  them  approaches  the  symmetry  and 
suggestiveness  of  The  Republic, 

The  philosophic  or  ideal  method  is  evidenced  not  only 
m  the  efforts  to  picture  an  imaginary  ideal  state  but  also 
to  render  more  clear  the  object  which  rulers  and  people 
set  before  them  as  a  goal.  As  each  individual  of  neces- 
sity foraiulates  and  lives  a  philosophy  of  life,  so  those 
intrusted  with  public  power  act  upon  a  philosophy  or 
philosophies    and    aim    to    attain    certain    ideals.     This 
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philosophy  may  be,  as  in  Greece,  an  attempt  to  gi^ 
free  play  to  the  social,  intellectual,  and  aesthetic  capabil 
ties  of  select  groups,  or,  as  in  Rome,  an  effort  to  sectt 
mastery  and  unity  and  through  the  power  thus  acquin 
to  spread  doctrines  of  reason,  justice,  and  equity.  Tl 
divine-right  monarchs,  conceiving  that  their  mandate 
rule  came  from  God,  developed  a  philosophy  to  su 
port  the  concentration  of  all  public  interests  and  publ 
powers  in  their  hands,  whereas,  according  to  the  ideal 
popular  sovereignty,  the  government  is  conceived  as  tl 
agent  of  the  people  to  carry  out  their  wishes  and  to  exerci 
those  powers  only  which  the  popular  mandate  sanction 
It  may  be  a  philosophy  of  individualism  in  which  the  theoi 
prevails  that  Jefferson  epitomized  in  the  precept  "th; 
government  is  best  which  governs  the  least"  and  whi( 
Tolstoy  describes  as  the  ideal  state  when  the  selfishness 
man  is  banished  from  the  earth.  Or  it  may  be  a  philosopl 
of  socialism  in  which  all  public  services  of  man  are  can 
for,  protected,  and  performed  by  a  single,  all-embracii 
organization  of  society.  Be  it  socialistic,  individualist! 
or  one  of  the  numerous  variations  between,  those  wl 
govern  are  influenced  by  their  social  philosophy.  LJl 
attainment  of  ideals  tmderlies  the  individual  acts  of  publ 
servants  and  determing^  the  trfrid  ^^  ^^^  pu^^^'^  affairs  - 
a  nationj  As  individual  ideals  are  combined  in  the  soci 
group,  there  is  formed  that  complex  entity  known  as  tl 
social  ideal.  Such  pregnant  concepts  as  patriotism,  n 
tionalism,  and  militarism  represent  ideals  which  crystalli: 
into  a  sentiment  or  a  pohcy  for  which  the  group  will  stri^ 
and  contend^TlThe  philosophy  of  government  and  goven 
mental  meth'OTs  has  indeed  a  great  influence  upon  politic 
practice  and  thus  upon  the  lives  of  men  in  society. 

None  of  the  methods — historical,  comparative,  analy 
ical,  or  philosophical — can  be  pursued  singly  with  muc 
profit.  It  is  when  all  are  combined  that  the  best  resul 
are  secUred  in  government  study.  And  in  proportion  . 
the  art  of  government  is  enlivened  and  enriched  by  tl 
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contributions  of  all  these  methods  the  management  of 
public  affairs  will  be  elevated  to  a  plane  of  reasonableness 
and  right  conduct  tmder  which  the  greatest  good  of  the 
greatest  niunber  will  be  assured,  and  at  the  same  time  there 
will  remain  ample  opportunity  for  individual  freedom  and 
self-expression. 

While  the  method  pursued  in  the  following  chapters  is 
primarily  analytic,  the  other  methods — ^historical,  com- 
parative, and  philosophical — are  constantly  employed  to 
supplement  and  to  render  suggestive  the  ftmctional 
analyses.  Just  as  the  analysis  of  government  at  the 
present  time  necessarily  involves  some  delving  into  the 

/1»st,  so  this  analysis  requires  a  look  into  the  future. 

J^nlifaal  institutions  or  practices  are  considered  not"^ 
much  as  fixed  thteg^,  but^agin^rog^soTb^oming  soine- 

^^jyff^^^^rf>x\f        lT|  t,h?g  prnpp^^Hpfllg  nfjnIjfiVfll  p^iilng- 

ophcTS  and  the  visions  of  reformers,  all  play  a  prominent 
part  in  the  reconstruction  which  is  going  on.  Whither, 
then,  is  an  institution  or  a  political  practice  tending? 
What  are  the  directions  in  which  the  reformers  and  idealists 
would  have  political  institutions  go?  What  is  the  goal 
toward  which  humanity  is  striving?  These  are  perennial 
questions  whenever  any  part  of  the  complex  government 
niachinery  is  under  scrutiny.'   / 

Since  then,  the  scope  of  reform  and  the  scan  of  the 
idealist  are  limitless,  and  since  to  enter  into  the  process  of 
reconstruction  of  even  any  small  part  of  government  is 
exceedingly  difficult,  it  is  impossible  to  get  a  vision  of 
government  as  a  progressive  mechanism  without  some 
effort  at  least  to  indicate  the  movements  for  change  and 
reconstruction  which  are  now  under  way.  Without  setting 
out  to  defend  any  particular  theory  of  reform  or  of  recon- 

[  struction,  it  has  seemed  advisable — in  fact,  necessary — ^to 
give  some  indication  of  the  movements,  directions,  and 
prospects  for  reform  and  reconstruction.    Thus,  the  past 

a   niay  well  be  called  upon  to  give  the  setting  for  the  present, 
^  j    and  the  present  will  be  interpreted  in  the  light  of  the  con- 
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ditions  and  processes  out  of  which  a  new  order  is  arisii 
The  study  of  government  thus  becomes  a  working  parti 
with  history,  philosophy,  psychology,  economics,  socioloj 
statistics,  and  numerous  other  sciences  which  together  i 
** closing  in  on  the  total  meaning  of  life." 

Is  THE  Study  of  Government  a  Science? 

A  query  which  frequently  arises  and  on  which  there  1: 
been  much  discussion  is  whether  the  subject  of  govemmc 
may  be  called  a  science.  It  is  customary  to  point  to  t 
waste,  the  weaknesses,  and  the  inefficiencies  in  govei 
ment  administration,  and  to  speak  disparagingly  of  t 
science  of  government.  Or  perchance  the  waywardness 
politicians,  the  prevalence  of  graft,  and  the  uncertainty 
of  popular  majorities  are  used  to  cast  reproach  upon  go 
emment  as  a  science.  But  despite  the  somewhat  comm* 
conception  that  government  is  not  a  science,  but  an  art 
which  the  wiles  and  wary  methods  of  the  politician  and  1 
inner  circle  of  satellites  alone  find  employment,  the  wor 
political  science  have  come  into  general  use.  What,  the 
is  Political  Science? 

The  term  political  science  has  been  used  for  various  pi 
poses,  to  which  brief  reference  must  be  made.  When  abo 
thirty  and  forty  years  ago  the  study  of  such  political  su 
jects  as  history,  politics,  economics,  public  law,  and  jur 
prudence  began  to  receive  systematic  consideration  in  t 
universities  of  Europe  and  America,  it  was  not  uncomm< 
to  use  the  term  political  science  in  a  general  sense  as  coi 
prising  all  of  these  subjects.  As  these  studies  began  to 
more  clearly  differentiated  into  separate  departments 
history,  economics,  and  sociology,  the  phrase  politii 
science  came  to  be  applied  to  the  more  specialized  study 
government  and  politics.  It  is  the  latter  meaning  which 
now  accorded  almost  universally  to  the  words  politii 
science. 

Even  in  this  somewhat  restricted  sense,  the  subject  h 
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come  to  be  separated  into  well-marked  divisions:  first, 
courses  in  descriptive  and  comparative  government,  in 
which  an  effort  is  made  to  give  the  historical  setting  and 
the  present  analysis  of  the  more  important  governmental 
systems  of  the  world;  second,  courses  in  political  theory, 
in  which  the  history  of  political  theories  is  traced  in  order 
better  to  imderstand  and  interpret  the  present  tendencies 
in  political  thought;  third,  public  law,  including  inter- 
national law,  constitutional  law,  commercial  law,  and 
juriqjTudence ;  and  fourth,  functional  studies,  in  which 
such  subjects  as  political  parties,  legislative  methods, 
judicial  procedure,  and  the  regulation  of  public  utilities  and 
of  social  and  industrial  affairs  are  given  thorough  considera- 
tion. For  convenience  in  defining  the  present  scope  of 
political  science,  the  following  table  is  suggestive: 

A.  Descriptive  and  Historical. 

1.  American  government. 

a.  National. 

b.  State  and  local. 

c.  Municipal.  f 

2.  Comparative  government. 

3.  Party  government. 

4.  Colonial  government. 

B.  Theoretic. 

1.  General  political  science — theory  and  analysis  combined. 

2.  History  of  political  theories. 

C.  Legal. 

1.  Constitutional  law. 

2.  International  law. 

3.  Elements  of  law  and  jurisprudence. 

4.  Commercial  law. 
I).  Miscellaneous. 

X.  Foreign  relations  and  world  politics. 

2.  Legislative  methods  and  procedure. 

3.  Public  administration  and  administrative  methods. 

4.  Regulation  of  public  utilities. 

5.  Regulation  of  social  and  industrial  affairs.^ 

.  ^  See  report  on  The  Teaching  of  Government  by  the  Committee  on  Instruc- 
tion of  the  American  Political  Science  Association  (The  Macmillan  Com- 
hil    P^y*  I9>6),  p.  199. 
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Another  meaning  given  to  political  science  is  tha^t  whicl 
is  frequently  applied  in  European  countries,  where  adminis 
tration  is  distinguished  from  politics  and  where  the  term  ^ 
restricted  to  the  science  of  administration.  Here,  entrai 
to  the  administrative  service  requires,  as  a  rule,  a  thorougJ 
secondary  education,  the  equivalent  of  a  college  course  h 
the  United  States,  and  frequently  advanced  instructioi 
leading  to  a  higher  degree  with  a  rigorous  type  of  worl 
throughout.  The  subject  of  administration  is  regarded  u 
the  universities,  as  well  as  among  men  of  administrativi 
affairs,  as  calling  for  just  as  much  thoroughness,  study,  an( 
accuracy  as  any  other  branch  of  university  education.  Ii 
the  administrative  service,  there  is  developed  a  real  po 
litical  science. 

Since  the  study  of  government  has  been  separated  fron 
the  other  social  sciences,  the  subject  has  been  approachec 
from  several  different  points  of  view.  One  type  of  cours 
deals  with  the  theory  of  the  state,  its  origin,  basis,  an< 
general  nature.  Sovereignty,  the  forms  of  government 
and  the  theories  and  political  principles  involved  in  th< 
departments — legislative,  executive,  and  judicial — are  dis 
cussed  with  an  analysis  of  the  ends  and  aims  of  the  state 
This  method  of  study  had  its  highest  development  in  Ger 
many  under  the  title  Allgemeine  Staatslehre,  and  was  intro 
duced  into  the  United  States  in  certain  treatises  on  politica 
science.  These  works  deal  largely  with  political  theor 
and  with  some  facts  and  conclusions  gathered  from  a  stud] 
of  several  systems  of  government. 

Other  courses  in  political  science  aim  to  give  the  histories 
basis  of  modem  governments  and  a  descriptive  analysis  o 
existing  governments.  Such  courses  as  American  govern 
ment,  or,  more  accurately,  the  government  of  the  Unites 
States,  the  government  of  England,  the  government  o 
France,  municipal  government,  and  state  government  ar 
courses  which  are  largely  historico-descriptive  in  characte 
and  the  informational  purpose  is  dominant.  Frequent! 
the  historico-descriptive  courses  deal  with  a  number  c 
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Dinents,  and  are  designated  as  comparative  govern- 
In  such  courses  an  effort  is  made  to  form  conclu- 
and  judgments  by  the  method  of  comparison  and 
gy.  Few  of  these  conclusions  are  definite  enough  or 
fident  validity  to  give  a  scientific  character  to  these 

roduction  of  the  Scientific  Method.^ — ^That  the  scientific 
xi  may  be  applied  to  research  in  governmental  affairs 
een  demonstrated  in  the  exhaustive  studies  made  by 
:al  scientists,  economists,  sociologists,  and  statisticians 
bhe  operation  of  governmental  agencies.L>By  inductive 
s  in  which  the  influences  affecting  governmental 
I  are  analyzed,  conclusions  which  approach  the 
nty  and  accuracy  of  science  may  be  formed  and  be 
in  the  making  and  the  enforcement  of  laws.  As  a 
of  studies  of  this  character,  some  branches  of  govem- 
can  now  be  based  upon  recognized  principles  of  ad- 
tration;  and  in  a  few  fields,  such  as  health,  finance, 
ublic-welf  are  departments,  a  technic  has  been  prepared 
I  may  guide  the  government  administrator  just  as  the 
eer  is  guided  by  the  manual  of  technic  in  his  work, 
vremment  is  a  great  business  involving  the  expenditure 
lions  of  dollars,  the  piu'chase  of  millions  of  dollars' 
I  of  goods  and  of  property,  and  the  handling  of  enor- 

sums  of  money  collected  as  taxes  and  expended 
gh  appropriations.  It  involves,  therefore,  the  science 
ince  and  accounting.  As  the  method  of  cost  account- 
ones  to  be  applied  to  this  great  business  undertaking, 

will  be  greater  fields  of  usefulness  for  the  trained 
rier  and  the  cost  accountant.  In  the  administration 
blic  health,  government  makes  use  of  the  contribu- 
of  the  science  of  medicine ;  and  in  bringing  about  the 
tions  which  make  for  better  health,  the  new  science 
blic  sanitation  is  being  developed.    In  departments 

E.  B.  Rosa,  "The  Economic  Importance  of  the  Scientific  Work  of  the 
ment,"  Journal  of  the  Washington  Academy  of  Sciences,  vol.  x,  no.  12, 

U  1920. 
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of  charity  and  corrections,  governments  employ  such  pr 
ciples  and  practices  as  are  followed  by  the  semiprivj 
organizations  of  charity  and  philanthropy.  In  administ 
ing  the  workmen's  compensation  acts,  the  work  of  act 
aries  and  their  scientific  results  are  employed.  In  t 
erection  of  government  buildings  architects  and  sculptc 
are  called  into  service  and  in  the  establishment  of  par 
and  playgrounds  the  landscape  gardener  has  an  opp( 
tunity  to  render  his  highest  and  best  service.  In  the  bui] 
ing  of  great  public  works,  the  science  of  engineering  rend( 
its  public  service.  In  the  collection  of  masses  of  inforrr 
tion  and  the  preparation  of  the  decennial  census,  a  verital 
science  of  statistics  has  been  developed.  The  statistic 
method  has,  in  fact,  been  applied  to  almost  every  branch 
governmental  activity,  and  with  striking  results,  from  t 
standpoint  of  scientific  accuracy.  Thus,  a  large  part 
the  work  of  government  is  scientific  in  character,  a: 
involves  the  methods,  the  principles,  and  the  practices 
virtually  all  of  the  sciences. 

The   prosecution   of  war   called  into   the   govemme 
service  the  leaders  of  all  of  the  great  sciences.     To  t 
discoveries  of  the  physicists  and  the  chemists  were  add 
the  astonishing  progress  of  inventions  and  the  construed 
genius  of  the  engineer.     The  highest  accomplishments 
medical  science  were  employed  to  care  for  the  soldiers 
training  and  in  warfare,  and  to  save  and  restore  to  heal 
again  the  wounded.     To  classify  the  men  and  to  pla 
them  where  they  would  be  most  efficient,  the  developii 
science  of  experimental  psychology  was  brought  into  t 
government  service.     While  the  government  needs  all 
these  agencies  in  war  times,  it  likewise  finds  most  of  the 
indispensable  for  efficient  government  service  since  t 
nations  are  again  restored  to  a  condition  of  peace. 

It  remains  to  caJl  attention  to  the  fact  that  govemme 
is  essentially  legal  in  character,  and  that  most  public  fur 
tions  are  involved  in  the  process  of  lawmaking  and  la 
enforcing.    Government,  as  a  lawmaking  and  law-enforcl 
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agency,  builds  upon  the  ancient  and  well-established 
science  of  law.  Though  the  science  of  legal  methods  and 
government,  based  upon  the  scientific  principles  wl^ich 
have  developed  therefrom,  have  had  a  slow  growth,  and, 
though  much  in  lawmaking  is  still  uncertain  and  hap- 
hazard, the  legal  phases  of  government  in  the  processes  of 
kwmaking  and  law-enforcing  by  the  courts  are  becoming 
more  scientific  in  character. 

As  the  principles  of  the  recognized  sciences  now  employed 
extensively  in  government  administration  are  put  into 
systematic  form,  a  technic  is  developed  which  consti- 
tutes a  basis  for  a  science  of  administration.  Such  a  tech- 
nic has  been  acctuately  and  systematically  formulated 
in  only  a  few  fields,  as  in  the  administration  of  health  de- 
partments, of  police  departments,  and  of  fire  departments. 
The  method  is  capable  of  development  and  extension,  how- 
ever, to  other  branches  of  public  affairs. 

Government,  then,  like  other  branches  of  human  knowl- 
edge, is  in  the  process  of  becoming  a  science.  Enough  has 
been  accomplished  to  indicate  that  the  scientific  method 
will  close  in  upon  and  eventually  dominate  parts  of  po- 
litical science,  in  which  chance,  rough  guesses,  and  crude 
rule-of-thumb  practices  still  prevail  to  a  considerable 
isgree.  But  since  htunan  nature  is  varied  and  extensive 
in  its  manifestations,  and  since  not  all  of  human  conduct 
can  be  brought  under  the  exact  measuring  stick  of  science, 
thwe  will  always  be  room  for  the  exercise  of  the  imagina- 
tion and  the  analysis  of  the  intricate  factors  which  deter- 
mine human  conduct  and  which  are  scarcely  susceptible 
of  systematic  calculation. 
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CHAPTER  I 

PUBLIC  OPINION  AND  POPULAR  CONTROL  OF  GOVERNMENT » 

There  is  hanjly  anywhere  a  work  on  political  science  that  does  not, 
when  it  examines  the  phenomena  of  public  opinion,  either  indulge  in 
some  wise  and  vague  observations,  or  else  make  a  frank  admission  of 
ignorance.  And  yet  what  can  there  possibly  be  to  a  political  science 
with  the  very  breath  of  its  life  left  out?  He  whi^  writes  of  the  state, 
of  law,  or  of  politics  without  first  coming  to  close  quarters  with  public 
opinion  is  simply  evading  the  very  central  structure  of  his  study. 
— A.  P.  Bentley,  The  Process  of  Government^  p.  163. 

Public  Opinion  a  Potent  Factor  in  Government 

Government  in  ancient  times — in  fact,  during  all 
times — has  been  based  to  a  certain  degree  upon  mystery. 
But  especially  was  this  true  of  the  ancient  world  when 
rulers  believed  that  they  derived  their  powers  from  unseen 
spirits  whose  will  could  be  evoked  and  executed  only  by 
the  chosen  few.  Monarchy  prospered  for  many  years 
under  the  assumption  of  the  mystical  connection  between 
the  rulers  and  a  divinity,  kind  even  to  this  day  there  still 
remain  a  few  nations  supposedly  existing  under  the  domi- 

>  Secure  the  puhlications  of  the  following  associations  and  societies  and  note 
in  particular  efforts  to  formulate  and  direct  public  opinion: 

American  Public  Health  Association 

American  Social  Hygiene  Association 

Natioaal  Municipal  League 

American  Proportional  Kepresentation  League 

Short  Ballot  Oreanization 

Nataooal  Child  Labor  Conunittee 

American  Association  for  Labor  Legislation 

Play  Gfound  and  Recreation  Association  of  America 

American  Federation  of  Lftbor 

Nataooal  Assodation  of  Manufacturers 

Nataooal  League  of  Women  Voters 

Addresses  of  these  organizations  may  be  found  in  The  World  Almanac  or 
The  Sw9€ym 
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placed  upon  the  agencies  which  train  for  civic  efficiency. 
Thfere  was  never  a  time  when  there  was  a  greater  demand 
and  more  immediate  necessity  for  a  study  of  social  and 
political  affairs.     Efforts  are  now  being  made  to  educate 
the  citizen  in  the  performance  of  his  share  in  public  business 
and  to  encourage  active  participation  in  the  duties  and 
resjxjnsibilities  which  rest  upon  citizens  in  a  government 
where  democratic  principles  prevail.    It  is  indeed  true  that 
"a  wave  of  organized  democracy  is  sweefjing  around  the 
world  based  upon  a  broader  intelligence  and  a  more  en.- 
lightened  view  of  civic  responsibility  than  has  ever  before 
been  obtained."    The  enlarged  civic  responsibilities  whicln 
now  devolve  upon  the  citizens  of  our  political  communities 
demand  a  thorough  and  extensive  study  of  the^  principles 
and  practices  of  government. 

Nature  and  Characteristics  of  Public  Opinion* 

Since  popular  government  has  come  to  he  defined  as  th.^ 
control  of  politics  by  public  opinion,  it  W^comes  of  priiri^ 
importance  to  define  somewhat  carefully  ihe  nature  an^J 
characteristics  of  public  opinion.     Public  opinion  is  likely 
to  be  regarded  as  a  mysterious  power,  its  true  meaning  to 
be  misinterpreted,  or  the  limits  of  its  authority  to  be  de- 
fined inadequately.     In  the  first  place,  public  opinion  is 
not  strictly  the  opinion  of  the  majority,  for  individual 
views  must  to  some  extent  be  weighed  as/^ell  as  counted. 
The  intensity  of  a  belief  or  opinion  is  K^xen  of  greater  sig- 
nificance than  the  number  of  those/laccepting  it7     It  is 
often  the  effective  minority  that  forms  and  carries  into 
execution  that  which  is  ordinanly  called  public  opinion. 
As  Rousseau  pointed  out,  a  minority  may  at  times  express 
real  public  opinion;   that  is,  they  may  stand  for  the  best 
interests  and  the  advancement  of  a  given  society,  and  by 

*  In  the  preparation  of  this  and  the  following  sections,  A.  L.  LoweU's  Public 
Opinion  and  Popular  Government  (Longmans,  Green  &  Co.,  1914)  has  been 
found  suggestive. 
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steadily  upholding  their  views  may,  ip  the  end,  convince  a 
majority  of  the  correctness  and  justice  of  their  cause. 
Furthermore,  a  group  of  men  are  regarded  as  politically 
capable  of  participating  in  the  formation  of  public  opinion 
only  in  so  far  as  they  are  agreed  upon  the  principles  by 
which  the  desired  ends  may  be  attained. 

That  public  opinion  is  formed  by  a  very  small  group  in 
all  countries  was  maintained  recently  by  James  Bryce: 

The  time-hallowed  classiRcation  of  forms  of  govenmient  divides  them 
into  monarchies,  oligarchies,  and  democracies.  -  In  reality  there  is  only 
one  form  of  government.  That  form  is  the  Rule  of  the  Few.  The 
monarch  is  always  obliged  to  rule  by  the  counsel  and  through  the 
agency  of  others,  andXonly  a  small  part  of  what  is  done  in  his  name 
emanates  from  his  mmd  and  will.  The  multitude  has  neither  the 
knowledge  nor  the  time  nor  the  tmfiagging  interest  that  are  needed  to 
enable  it  to  rule.  Its  opinions  are  formed,  its  passions  are  roused,  its 
acts  are  guided  by  a  few  persons — few  compared  with  the  total  of  the 
voters — and  nothing  would  surprise  it  more  than  to  learn  by  how  few.* 

The  same  view  was  expressed  by  Bryce  in  another  dis- 
cussion of  public  opinion  in  which  he  asserts  that : 

In  examining  the  process  by  which  opinion  is  formed,  we  cannot  fail 
to  note  how  small  a  part  of  the  view  which  the  av^page  man  entertains 
when  he  goes  to  vote  is  really  of  his  own  making^  ms  original  impres- 
sion was  faint  and  perhaps  shapeless:  its  present  definiteness  and 
strength  are  mainly  due  to  what  he  has  heard  and  read)  He  has  been 
told  what  to  think,  and  why  to  think  it.  Arguments  have  been  supplied 
to  him  from  without,  and  controversy  has  embedded  them  in  his  mind. 
Although  he  supposes  his  view  to  be  his  own,  he  holds  it  rather  because 
his  acquaintances,  his  newspapers,  his  party  leaders  all  hold  it.  His 
acquaintances  do  the  like.  Each  man  believes  and  repeats  certain 
phrases,  because  he  thinks  that  everybody  else  on  his  own  side  believes 
them,  and  of  what  each  believes  only  a  small  part  is  his  own  original 
impression,  the  far  larger  part  being  the  result  of  the  commingling  and 
mutual  action  and  reaction  of  the  impressions  of  a  multitude  of  in- 
dividuals, in  which  the  J-jlement  of  pure  personal  conviction,  based  on 
individual  thinking,  is  but  small.' 


*  American  PoliUcal  Sciet;ce  Review ,  vol.  iii  (February,  1909),  p.  18. 
'  The  American  Cammontiealth,  vol.  ii,  new  and  revised  edition  (The  Mac- 
millan  Company,  1910),  p.  ^53. 
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Thus  individuals,  in  the  forming  of  opinions  and  jud 
ments,  are  constantly  acting  upon  suggestions  withoi 
being  aware  of  their  origin  or  of  the  fact  that  the  conclusioi 
were  formed  by  others.  In  spite  of  all  the  modem  devia 
to  educate  the  public,  the  majority  of  the  people  accq 
ready  made,  with  little  consideration,  most  of  their  fundi 
mental  political  principles.  Where  opinions  are  accepte 
without  careful  thought  or  adequate  reasoning,  sud 
opinions  can  hardly  be  called  "public  opinion."  In  orde 
that  public  opinion  may  not  be  superficial  it  is  necessarj 
that  a  large  portion  of  the  people  be  prepared  to  form  anc 
be  desirous  of  forming  their  judgments  by  the  consideratkM 
of  the  facts  and  evidence. 

The  conditions  essential  to  the  formation  of  pubfic 
opinion  are:  i.  Homogeneity  of  population;  2.  Freedoili 
of  dissent;  3.  The  necessity  of  the  acceptance  of  the  will 
of  the  majority  fairly  and  clearly  expressed.  As  to  the 
first,  there  are  great  difficulties  and  almost  insuperable 
obstacles  to  the  formation  of  public  opinion  where  such 
opposing  influences  as  race  feeling,  religious  differences,  or 
class  bias  are  in  evidence.  Similarly,  the  conflict  of  selfish 
interests  may  interfere  with  the  forming  of  public  opinion. 
Homogeneity  of  population  and  community  of  interesta 
are  the  conditions  which  tend  toward  making  public 
opinion  effective.  Second,  freedom  of  dissent  is  necesaaff. 
The  minority  must  have  the  right  to  propagate  tfieff 
views  by  all  fair  and  peaceable  means.  There  must  be, 
also,  the  utmost  freedom  of  organization  in  the  preparation 
and  advocacy  of  opinions.  Finally,  an  essential  condition 
for  any  form  of  popular  government  is  that  the  will  of  the 
majority,  fairly  and  clearly  expressed,  be  acquiesced  in  and 
that  the  minority  accept  the  decision  until  such  time  ai 
its  opinion  may  come  to  prevail.  Poptilar  government  has 
not  been  a  success  in  some  countries  because  minoritiA 
have  refused  to  abide  by  the  decisions/  of  the  majority.* 
The  rapid  evolution  of  democracy  d?mng  the  last  centoi] 


*  Cy  A.  L.  Lowell,  op.  cit.,  pt.  i . 
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of  a  military  caste  and  an  administrative  bureaucracy 
Civic  freedom  and  general  expression  of  opinion  on  po 
litical  affairs  among  the  masses  were  repressed.  It  waj 
taken  for  granted  that  those  who  constituted  the  ruling 
class  were  to  do  the  poUtical  thinking  for  all  classes;  and 
by  the  use  of  strict  military  methods,  these  ideas  of  the 
ruling  class  prevailed.  The  dominant  idea  was  that  the 
individual  exists  first  and  always  for  the  interests  of  the 
state.  The  repression  of  opinion  on  the  part  of  the  average 
citizen  in  Germany  was  due  in  a  large  measure  to  the  abso- 
lute authority  of  military  leaders.  The  overthrow  of  the 
miUtary  autocracy  and  the  entrance  into  public  power  of 
the  sociaUsts  and  radical  groups  appear  to  have  opened 
the  way  for  public  opinion  to  become  one  of  the  potent 
factors  in  a  reorganized  poUtical  society. 

England.^ — Democratic  as  the  government  of  England 
/  is  conceded  to  be,  the  fact  remains  that  there  always  has 
been  and  that  there  still  is  a  ruling  class  whose  opinions 
guide  politics.  In  England,  public  opinion  is  largdy 
fashioned  by  the  press;  in  fact,  the  British  pubUc  is  often 
at  its  mercy.  The  press  is  simply  the  tool  by  which  the 
practical  politicians,  professional  writers,  and  professional 
men  who  are  versed  in  the  affairs  of  government  form  and 
guide  public  opinion  and  play  upon  the  public  temper  in  an 
irresponsible  manner.  The  leading  newspapers  and  po- 
litical magazines  in  England  support  definite  lines  of  po- 
litical thought,  and  each  has  its  particular  bias.  Pacts  and 
views  are  not  pubUshed  as  such,  but  rather  appear  as  inter- 
preted by  experts.  These  interpretations,  as  well  as  the 
poUtics  maintained  by  the  press,  become  the  accepted 
source  for  general  pubUc  opinion.  Public  opinion  in 
England,  says  Bryce,  ''has  been  the  opinion  of  the  das 
which  wore  black  coats  and  lived  in  good  houses."  Tc 
a  great  extent  this  is  still  the  case.  The  responsibility  o 
forming  public  sentiment  belongs  primarily  to  a  particula 
class  of  society  rather  than  to  individuals.     The  English 

*  See  James  Bryce,  The  American  Commonwealth,  especially  ch.  Ixxxiii. 
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man,  as  an  individual,  does  not  feel  the  personal  respon- 
sibility toward  his  government  that  the  average  American 
feels  toward  the  government  of  the  United  States.  In 
England,  indifference  is  the  usual  attitude  toward  politics, 
except  with  the  upper  and  professional  classes,  who  are 
specialists  in  the  manipulation  of  political  machinery.^ 

However,  the  wishes  and  ideas  of  other  classes  are  finding 
expression  through  their  representatives  in  Parliament 
and  through  the  extension  of  the  electorate.  The  House  of 
Commons,  the  representative  body  for  the  people,  has  lost 
some  of  its  former  high  rank  and  power;  and  instead  of 
serving  as  the  chief  index  of  action  for  the  ministry,  the 
latter  is  beginning  to  depend  more  directly  upon  the 
opinions  and  wishes  of  the  electorate.  Even  though  it  is 
greatly  influenced  and  consciously  molded  through  press 
or  platform  by  experts  in  politics,  public  opinion  has  be- 
come a  restraining  influence  in  England.  The  growth  of 
the  influence  and  power  of  the  Labor  party,  and  the  definite 
formulation  of  poUcies  backed  by  millions  of  this  party, 
have  brought  a  new  factor  into  British  poHtics  Which  will 
have  a  determining  influence  on  public  opinion.  More- 
over, the  recent  electoral  reform  bill,  which  practically 
doubled  the  electorate,  will  likewise  have  a  marked  effect 
upon  the  trend  of  pofitHcal  affairs  in  England^ 

United  States,. — With  the  development  of  democratic 
principles  and  practices  in  the  United  States,  public 
opinton  has  become  a  guiding  factor  in  governmental 
affsurs.  And  .this  condition  has  resulted  in  spite  of  the 
rather  decide  intention  of  certain  f otmders  of  the  American 
government  that  the  government  should  control  the  people 
and  that  the  people  should  not  control  the  government. 
Instead  of  government's  being  directed,  as  Hamilton 
wished,  by  "the  rich  and  wellborn,"  the  will  of  the  people 
has  been  growing  steadily  stronger.    The  force  of  pubUc 


^  "The  active  politicians^n  England,  those  who  take  any  part  in  politics 
beyond  voting^  are  at  present  a  tiny  minority,"  Graham  Wallas,  Human 
Nature  tH  FwHcs,  p,  232. 
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opinion  is  recognized  by  any  person  or  group  of  persons 
wishing  to  secure  legislation  or  to  select  candidates  for 
office.  To  accomplish  desired  ends,  it  is  necessary  for 
those  interested  to  see  that  the  pubHc  is  given  an  oppor- 
tunity to  learn  the  facts  kbout  pending  legislation  or  the 
qualifications  of  men  seeking  public  office.  The  relation  of 
the  President  to  the  people  and  to  Congress,  the  relation  of 
the  members  of  Congress  to  the  political  parties,  and  the  re- 
lation of  the  political  parties  to  leaders  of  industries,  make 
an  intricate  study  in  the  formation  of  pubUc  opinion  and  its 
force  in  the  administering  of  the  American  government. 

The  President,  more  than  any  other  official,  is  responsive 
to  public  sentiment.  To  him  the  public  looks  for  the  ulti- 
mate expression  of  its  will.  On  the  other  hand,  by  direct 
appeal  to  the  people  as  a  nation  the  President  is  able  to 
accomplish  some  of  his  aims  wWdrlTught  otherwise  be 
thwarted.  The  President  of  the  nation  can  often  make 
an  obstinate  Congress  respectful  of  his  wishes  by  an  appeal 
to  the  people  through  speeches,  thrdtigh  messages,  or 
through  the  press.  Members  of  Congfe^,  oja  the  other 
hand,  ore  controlled  by  public  opinion  to  a  less  extent 
They  are  particularly  influenced  by  the  sentiment  of  a  few 
individuals  or  the  small  groups  to  whom  they  are  imme- 
diately responsible.  Too  little  consideration  has  been 
given  to  the  methods  of  forming.  pid)lic  opinion  an<i  _tbe_ 
manner  of  bringing  pressure  to  bear  on  public  ofiicial& 
Government  will  continue  to  operate,  to  a  large  degtee, 
in  the  dark  tmtil  the  motives  and  interests  at  work  in  di- 
recting public  opinion  are  more  fully  analyzed. 

The  government  policies  of  the  United  States  are  be- 
coming, increasingly,  matters  of  individual  responsibility. 
And  while  public  opinion  is  created  and  molded  largely  to 
meet  the  desires  and  amtntions  of  groups  of  persoco, 
nevertheless  the  average  citizen  takes  a  personal  interest 
in  and  feels  a  responsibility  for  the  acts  of  the  govern- 
ment. And  if  the  latter  meet  with  disapproval,  the  citizen 
regards  it  a  duty  to  assist  in  creating  a  new  public  opinion 
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to  correct  what  is  regarded  detrimental  either  to  his 
interests  or  to  the  welfare  of  society. 

Public  opinion,  says  James  Bryce,  wields  its  greatest 
power  in  the  United  States: 

Towering  over  Presidents  and  state  Governors,  over  Congress  and 
state  legislatures,  over  conventions  and  the  vast  machinery  of  party, 
public  opinion  stands  out  in  the  United  States  as  the  great  source  of 
power,  the  master  of  servants  who  tremble  before  it.^ 

France  and  Vther  European  Countries. — Public  opinion 
exercises  a  marked  influence  over  the  government  of 
France,  but  its  scope  is  more  limited  than  in  England  or  in 
the  United  States.  The  French  administrative  system  is 
composed  of  a  hierarchy  of  oflScials  who  are,  as  a  rule,  pro- 
fessionally trained  and  who  constitute  a  permanent  gov- 
erning class.  These  oflScers,  after  their  appointment,  are 
tried  and  disciplined  in  their  own  special  administrative 
cottrts,  and  consequently  are  removed  from  popular  control 
and  direction.  But  since  the  administrative  system  is 
under  the  direction  of  the  Cabinet  and,  with  the  Cabinet, 
subject  to  the  control  of  the  majority  of  the  Chamber  of 
Deputie3 — ^a  popularly  elected  body — it  is  not  likely  that 
the  administrative  oflScials  will  long  resist  a  well-formu- 
lated public  demand. 

Public  opinion  in  other  European  countries  depends 
largely  upon  the  extent  to  which  legislative  assemblies  and 
parliaments  have  gained  in  influence  and  power  and  upon 
the  extent  to  which  the  people  have  been  encouraged  to 
participate  in  public  affairs.  In  Switzerland,  with  the 
landesgemeinde  of  the  small  -cantons  and  the  initiative  and 
referendum,  the  government  is  based  fundamentally  upon 
the  popular  will,  which  may  with  comparative  ease  be 
registered  in  the  form  of  laws. 

Where  absolute  monarchy  still  prevails,  popular  opinion 
is  generally  suppressed  until  some  of  the  well-recognized 
human  rights  are  accorded  as  the  result  of  rebellion  or 

^  The  American  CotnmanweaUh,  vol.  ii,  p.  267. 
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revolution.  By  a  gradual  process  absolute  monarchy  has 
been  giving  place  to  constitutional  monarchy;  and,  not 
infrequently,  this  form  of  government  has  been  superseded 
by  parliamentary  government  modeled  after  that  of  Eng- 
land or  that  of  a  republic  somewhat  in  accord  with  the 
principles  developed  in  the  United  States.  One  of  the  most 
notable  examples  of  the  introduction  of  parliamentary 
government  based  on  the  control  and  direction  of  the 
popular  electorate  is  the  development  of  responsible  govern- 
ment in  the  British  self-governing  colonies — Canada,  Aus- 
tralia, and  South  Africa. 

South  America. — ^Though  the  majority  of  South  American 
countries  have  constitutions  which  have  been  carefully 
drafted  and  which  are  adequate  in  themselves  for  the  needs 
of  free  states,  yet  real  popular  government  does  not  exist. 
It  is  a  significant  fact  that  the  majority  of  the  people  of 
South  America  have  no  sufficient  background  for  local 
self-government,  no  adequate  traditions  of  free  govern- 
ment upon  which  to  build  a  democratic  society.  Popular 
education  has  been  sadly  neglected,  even  in  the  progressive 
states,  with  the  result  that,  considering  South  America  as 
a  whole,  fully  70  per  cent  of  the  inhabitants  are  illiter- 
ate. The  ignorance  of  the  people  and  their  general  indiffer- 
ence to  political  and  social  questions  make  an  effective 
public  opinion  impossible.  The  absence  of  public  opinion 
is  also  due,  in  part,  to  the  lack  of  racial  unity  and  solidarity. 
**The  sharp  racial  distinctions  lead  to  antagonisms,  preju- 
dices, and  social  differences  which  make  the  formation  of 
general  public  sentiment  and  the  attainment  of  united 
action  exceedingly  difficult."^  Furthermore,  in  the  greater 
part  of  South  America  the  caste  system  still  prevails  and 
there  is  a  great  gulf  between  extremes  of  wealth  and  Itonify 
on  one  hand  and  extremes  of  poverty  and  misery  on  the 
other.  The  agricultural  population  is  in  a  state  of  depend- 
ence and  stagnation  and  the  industrial  system  has  been 

^  Jesse  Macy  and  J.  W>  Gannaway,  Comparaiive  Free  CovemmctU  (TIk 
Macmillan  Company,  191 5),  p.  659. 
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exploitive  in  character.^  The  powers  of  government  have 
been  utilized  for  the  protection  and  promotion  of  the 
interests  of  the  governing  classes.  While  notable  progress 
has  been  made  in  recent  years,  the  establishment  of  demo- 
cratic government  in  South  America  will  involve  funda- 
mental social  and  economic  changes.  The  great  task  of  all 
the  South  American  states  is  to  develop  a  citizenship  which 
is  trained  for  its  duties  and  conscious  of  its  responsibilities 
in  the  formation  of  public  opinion  which  free  government 
involves.  The  general  situation  relative  to  the  influence  of 
public  opinion  was  suggestively  stated  by  James  Brycfe  in 
terms  which  need  only  slight  modification  to-day : 

In  the  so-called  republics  of  Central  and  South  America  a  small 
section  of  the  inhabitants  pursue  politics,  while  the  rest  follow  their 
ordinary  avocations,  indifferent  to  elections  and  pronunciamentos  and 
revolutions.  In  Germany,  and  in  the  German  and  Slavonic  parts  of 
the  Austro-Hungarian  monarchy,  people  think  of  the  goverrunent  as  a 
great  machine  which  will  go  on,  whether  they  put  their  hand  to  it  or  not, 
a  few  persons  working  it,  and  all  the  rest  paying  and  looking  on.  The 
same  thing  is  largely  true  of  republican  France,  and  of  semirepublican 
Italy,  where  free  government  is  still  a  novelty,  and  local  self-government 
in  it^  infancy.  Even  in  England,  though  the  sLxty  years  that  have  passed 
since  the  great  Reform  Act  have  brought  many  new  ideas  with  them, 
the  ordinary  voter  is  still  far  from  feeling,  as  the  American  does,  that  the 
pyvenunent  is  his  own,  and  he  individually  responsible  for  its  conduct.' 

The  Methods  of  Forming  Public  Opinion 

In  modem  governments  the  forming  and  directing  of 
pubBc  opinion  is  an  enormous  task,  requiring  the  expendi- 
ture of  huge  stuns  of  money  and  the  employment  of  many 
men  and  women.  The  leading  methods  of  forming  pubUc 
opnion  are  through  the  press,  the  party  organizations, 
Qttmerous  national  and  local  organizations  and  societies, 
spedalized  private  agencies,  and  official  publications  and 
documents. 

*I«K  Macy  and  J.  W.  Gannaway,  Comparative  Free  Government  (The 
MacariBan  Coo^Muiy,  1015),  p.  660. 
1  James  Bryce»  The  American  Commonwealth^  vol.  ii,  p.  273. 
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The  Press. — ^An  important  agency  in  the  formation  of; 
public  opinion  is  imquestionably  the  press,  particularly  the 
daily  and  weekly  newspapers  and  magazines.  Most  of  thei 
facts,  as  well  as  the  interpretation  of  these  facts,  are  pre-; 
sented  through  the  columns  of  the  public  press,  and  the! 
average  citizen  receives  and  accepts  a  large  part  of  his; 
thinking  on  public  questions  as  presented  to  him  by  the 
papers  and  magazines  he  reads. 

The  press  through  its  news  and  editorial  columns  renders 
a  great  public  service  in  the  preparation  of  such  facts  and 
opinions  as  are  necessary  to  form  judgments  on  public 
questions.  While  partisan  newspapers  and  organs  of  special 
interests  frequently  present  only  one  side  of  an  issue  or 
view  a  problem  with  a  manifest  bias,  a  greater  number  of 
newspapers  aim  to  deal  impartially  with  most  public  con- 
troversies. By  means  of  various  press  associations  and 
other  agencies  the  news  of  every  quarter  of  the  world  is 
brought  in  inexpensive  form  to  the  door  of  the  humblest 
citizen.  And  by  means  of  the  admirable  news-gathering 
methods  of  the  large  dailies  and  their  almost  instantaneous 
methods  of  printing  there  is  Uttle  excuse  for  citizens  being 
iminformed  on  the  public  questions  of  the  day.  For  its 
great  services  in  the  molding  of  public  opinion  on  the 
problems  of  modem  politics  the  press  deserves  high  com- 
mendation. But  in  the  development  of  the  press  as  an 
agency  in  the  formation  of  public  opinion  certain  problems 
have  arisen  which  are  of  serious  concern  to  citizens  who  are 
so  largely  dependent  upon  newspapers  for  opinions  and 
information  on  public  issues. 

Formerly  the  opinions  of  the  press  were  expressed 
through  the  medium  of  the  editorial  column.  Within 
recent  times,  the  editorial  column  has  become  of  less  im- 
portance, and  the  news  column  a  greater  influence  in 
molding  public  opinion. 

In  place  of  the  newspapers  which  were  locally  owned 
and  which  voiced  in  large  part  the  individual  opinion  or 
opinions  of  the  owner  or  the  small  group  who  controlled 
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policy  of  the  paper,  we  now  find  large  metro- 
lilies  owned  and  controlled  by  stock  companies 
ly  under  the  direction  of  interests  which  deter- 
editorial  and  news-gathering  policy  of  the  paper, 
rol  is  exercised  not  only  by  giving  a  particular 
end  to  editorials  and  articles,  but  also  by  a  kind 
hip  which  refuses  to  admit  to  the  columns  of  the 
type  of  news  regarded  as  detrimental  to  the 
For  example,  a  paper  which  is  owned  and  sup- 
'  the  liquor  interests  will  present  a  prohibition 
to  be  agreeable  to  anti-prohibitionists.  Similarly, 
hose  stock  is  owned  largely  by  the  stockholders 
igers  of  public  utilities  will  publish  the  news 
0  public  ownership  prepared  so  as  to  suit  the 
ility  stockholder.  It  is  unfortunate  that  the 
f  privately  owned  and  directed  papers  has  de- 
favor  of  the  stock-company  paper  whose  policy 
)  conform  to  the  views  of  the  special  interests  of 
)wners. 

nation  with  respect  to  the  formation  of  public 
irough  the  press  is  thus  described  by  William 
)ulke: 

nion  is  now  influenced  more  by  the  facts  contained  in  the 
IS  of  the  papers  than  by  their  editorials,  and  the  editorials 
re  most  effective  when  they  present  facts  rather  than  mere 
The  reader  likes  to  do  his  own  thinking.  But  even  in  the 
s  the  method  of  presenting  the  news  and  the  failure  to  give 
irly  and  impartially  may  have  just  as  powerful  an  effect  as 
>ned  articles.  Honest  journalism  is,  therefore,  of  the  utmost 
n  the  formation  of  a  sound  public  opinion,  and  the  loss  of 
ich  our  newspapers  have  suffered  may  be  due  in  great  part 
hat  the  public  has  less  confidence  than  it  used  to  have  in 
y  and  impartiality.  This  is  not  confined  to  the  mere  party 
the  so-called  "yellow  press."  In  quite  a  different  class  of 
ihere  is  a  feature  which  inspires  mistrust.  The  public  does 
10  is  really  in  control.  A  large  amount  of  capital  is  required 
metropolitan  papers  and  the  men  who  own  them  are  usually 
ith  other  large  interests.  They  are  often  stockholders  and 
ctors  of  railroads  and  banks  and  vast  industrial  concerns 
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which  are  seriously  affected  by  many  public  movements.  The  publi 
insists  that  the  newspaper  shall  advocate  reform  measures;  the  interest 
of  the  proprietors  demand  that  certain  special  great  enterprises  shal 
remain  tmdisturbed;  hence,  news  is  perverted  and  argimients  an 
twisted  so  as  to  give  the  appearance  of  patriotism  and  public  spirit 
without  its  real  presence.  It  is  the  fact  that  these  motives  and  interests 
are  concealed  which  is  the  real  source  of  evil.  The  public  has  little  to 
fear  from  the  advocacy  of  anything  by  persons  whose  purposes  are  wcD 
known,  but  the  secret  control  of  a  paper  by  some  unknown  power  or  its 
use  of  news  furnished  by  a  news  bureau,  similarly  controlled,  may  wdl 
corrupt  that  public  opinion  which  lies  at  the  foundation  of  all  populai 
government. 

For  instance,  there  was  a  bureau  which  furnished  arguments  against 
mimicipal  ownership  of  public  utilities  for  the  purpose  of  protecting  and 
promoting  the  particular  enterprises  in  which  those  connected  with  the 
biu^au  were  interested.  This  bureau  would  pay  newspapers  advertising 
rates  for  articles  to  be  published  as  news  matter  in  violation  of  the  first 
principle  of  jotunalistic  ethics. 

During  the  investigation  of  the  great  life  insurance  companies  of  New 
York  some  of  the  companies,  through  a  "telegraphic  news  bureau," 
sent  paid  items  in  their  own  favor  which  were  fraudulently  published  as 
impartial  news.  .  .  . 

The  large  advertisers  in  our  most  important  newspapers  have  often 
secured  the  suppression  of  injurious  facts  in  regard  to  themselves  or  to 
institutions  with  which  they  are  cormected. 

These  abuses  infect  free  govenunent  at  its  foimtain  head,  and  news^ 
papers,  which  are  themselves  the  instnmients  of  publicity,  ought  to  be 
required  both  by  public  opinion  and  by  specific  law  to  ftimish  not  only 
the  names  of  all  who  are  responsible  for  what  is  contained  in  their  cd- 
tmms,  liut  also,  if  demanded,  the  business  connections  of  their  directors 
and  marmg^rs.  Moreover,  the  fvunishing  of  news  by  interested  parties 
without  disclosing  such  interest  should  be  prohibited  and  visited  with 
appropriate  penalties.^ 

Since  a  large  part  of  the  information  which  ultimately 
reaches  the  public  comes  through  the  Associated  Press 
agencies,  it  is  extremely  important  that  a  fair  and  unbiased 
policy  prevail  in  the  dissemination  of  news.    So  importani 

^  William  Dudley  Foulke,  on  "  Public  Opinion, "  National  Municipal  Review 
vol.  iii  (April,  191 4),  pp.  248-49. 

Investigate  the  ownership  of  stock  and  the  influences  affecting  the  editoH^ 
and  news  opinions  of  the  leading  newspapers  in  your  community. 

Report  on  the  Associated  Press  and  other  news-collecting  agencies  for  lod 
papers. 
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se  associations  that  it  is  a  serious  question  whether 
ind  of  control  or  public  supervision  ought  not  to  be 
ed  over  them.     ^^ 

y  Organizations  and  Public  Opinion, — The  political 

maintain  a  complicated  system  of  machinery  which 

rtantly  at  work  in  an  effort  to  create  and  direct 

opinion  that  i&' favorable  to  the  interests  of  the 

Various  committees,  organized  to  forward  party 
ts,  conduct  extensive  educational  campaigns  in 
to  put  the  claims  of  the  party  before  the  voters. 

process  of  instructing  the  voters,  newspaper  and 
ine  articles  and  advertisements,  as  well  as  specially 
ed  campaign  leaflets  and  doctmients,  are  freely  used, 
s  designed  for  newspaper  use  are  prepared  imder  the 
supervision  of  the  literary  bureau,  and,  without 
,  are  sent  to  the  newspapers  for  publication.  Cam- 
documents  are  multitudinous  in  number  and  vary 
in  form.  Cards,  posters,  pamphlets,  speeches,  and 
are  prepared  and  distributed.  The  campaign  text- 
;  the  most  ambitious  effort  to  place  at  the  disposal  of 
workers  the  material  and  facts  to  influence  the  great 
f  the  voters.  On  the  whole,  the  efforts  of  the  parties 
mi  voters  and  to  mold  public  opinion  are  the  most 
gh  and  extensive  which  have  yet  been  devised,  and 
are  tmquestionably  among  the  chief  agencies  in  the 
ion  of  public  opinion  on  some  of  the  great  political 

onal  Organizations  and  Societies. — ^When  a  group  of 
5  becomes  conscious  that  there  is  need  of  change  or 
initiation  of  a  new  feature  in  the  management  of 
ment  or  in  any  of  its  activities,  it  is  customary  for 
persons  to  attempt  to  lead  as  many  other  persons 
sible  to  the  same  point  of  view,  so  that  in  time  public 
n  will  be  strong  enough  to  bring  about  the  desired 
B.  This  is  best  accomplished  by  organized  educa- 
campaigns,  for  only  through  organization  is  public 

ort  on  party  agencies  to  create  public  opinion  in  your  community. 
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Opinion  able  to  become  strong  enough  to  be  effective 
"There  is  no  public  opinion  that  is  not  activity  reflectin. 
or  representing  the  -activity  of  a  group  or  of  a  set  o 
groups.*'*  / 

Almost  every  government  activity  as  now  exercised  hac 
its  beginning  with  small  groups  of  persons  particularly 
interested.  And  through  an  educational  campaign  th< 
idea  was  carried  to  a  larger  nimiber  until  sufficient  senti 
ment  was  aroused  to  have  it  included  as  a  part  of  th 
ordinary  government  activities.  An  illustration  of  thi 
method  is  seen  in  the  recent  effort  to  establish  a  natioiu 
department  of  education  under  a  secretary  who  would  b 
a  member  of  the  President's  Cabinet.  The  bill  presente 
to  Congress  was  approved  by  nimierous  national  organizs 
tions,  including  the  National  Education  Association,  th 
American  Federation  of  Teachers,  and  the  America 
Federation  of  Labor.  However,  public  opinion  on  thi 
issue  has  not  reached  the  point  where  its  efforts  have  mc 
with  success.  An  illustration  of  the  way  in  which  legisla 
tion  may  be  the  direct  result  of  the  agitation  of  a  grou 
was  the  passage  of  the  Adamson  Law  regulating  the  houi 
of  labor  and  other  conditions  of  employment  on  the  rai' 
roads.  This  act  was  passed  on  account  of  pressure  exerte 
by  the  railway  brotherhoods  in  a  case  of  extraordinar 
emergency.  Similarly,  organized  labor  has  brought  preJ 
sure  to  bear  on  Congress  and  the  President  to  attempt  t 
curb  the  exorbitant  rise  in  prices  following  the  war. 

Among  the  questions  which  have  aroused  great  contrc 
versies  and  have  necessitated  the  education  of  pubt 
opinion  pro  and  con  are  those  which  center  around  tt 
control  of  great  industrial  corporations,  such  as  the  Stanc 
ard  Oil  Company  and  the  Steel  Trust.  The  Nation^ 
Association  of  Manufacturers,  as  well  as  other  organi^^ 
tions  representing  the  employers  of  labor,  are  ever  on  tl 
0  alert  to  see  that  their  interests  are  properly  protected  t 

*  A.  F.  Bentley,  The  Process  of  Government  (University  of  Chicago  Pre 
1908).  p.  223. 
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governmental  means.  A  ntmiber  of  protective  tariff  acts 
resulted  from  the  efforts  of  these  orgam'zations.  On  the 
other  hand,  the  American  Federation  of  Labor,  through  its 
methods  of  organization  and  education,  has  succeeded  in 
safeguarding  the  rights  of  the  laboring  classes  by  laws  and 
by  means  of  redress  before  the  cotirts.  The  National 
Grange  of  Patrons  of  Husbandry  and  Farmers'  Unions  are 
the  organizations  through  which  the  farmer  urges  his  de- 
mands for  a  share  of  government  protection. 

Most  reforms  have  gone  through  similar  stages  of  or- 
ganization, education,  and,  finally,  government  action  or 
supervision.  The  extension  of  the  franchise  to  women  and 
the  control  of  the  manufacture  and  sale  of  intoxicants  have 
come  largely  through  concerted  efforts  of  local,  state,  and 
national  organizations.  The  National  Child  Labor  Com- 
mittee and  the  National  Civil  Service  Reform  League  have 
aided,  respectively,  in  creating  a  public  opinion  sufficiently 
strong  to  demand  special  protection  for  children  against 
the  greed  of  employers  or  shif tlessness  of  parents  and  a 
protection  against  spoils  politics.^ 

The  number  of  organizations  whose  chief  function  is  the 
foraiation  of  public  opinion  is  legion,  and  it  is  impossible 
to  attempt  a  detailed  description  of  all  of  them,  ior  every 
field  of  government  activity  has  an  organization  of  those 
who  are  interested  in  securing  changes  in  existing  methods 
of  political  control. 

What  is  true  of  national  organizations  is  similarly  true 
of  mum'cipal  organizations.  Most  dties  of  any  size  have 
clubs,  civic  organizations,  or  munidpal  leagues  for  the 
purpose  of  educating  public  opinion  in  the  interest  of  civic 
reform.  Most  of  these  organizations  are  maintained  by 
voluntary  subscriptions  and  are  not  under  government 
control.    They  exert,  however,  a  great  influence  in  local 

Conailt  especially  the  publications  of  such  organizations  as  the  American 
^swation  for  Labor  Legislation;  Playground  and  Recreation  Association; 
^bhc  Ownership  League;  Russell  Sage  Foundation;  Short  Ballot  Organ- 
^tK>n;  New  York  Bureau  of  Municipal  Research. 

'^port  on  the  non-partisan  league  as  an  agency  to  form  public  opinion. 
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politics  and  assist  in  creating  public  interest  in  the  projec 
for  which  they  are  organized,  and  their  ultimate  object 
frequently  to  gain  desired  changes  through  legislative 
administrative  channels.  In  addition  to  these  voluntari 
supported  organizations  there  have  been  established  i 
cently  in  several  of  the  largest  cities  Btu-eaus  of  Mimidp 
Research.  The  objects  of  these  are  to  give  city  oflids 
and  citizens  interested  in  government  the  benefit  of  wh 
other  cities  are  doing  in  the  way  of  legislation  and  improve 
methods  of  administration.  A  useful  service  of  tl: 
character  may  also  be  rendered  by  the  municipal  referea 
division  of  the  pubUc  library,  where  civic  information  ms 
be  collected  and  classified  for  the  use  of  officials  as  well  ■ 
interested  citizens.^ 

Specialized  Private  Agencies, — One  of  the  most  effecti" 
of  the  private  agencies  which  have  been  organized 
influence  and  conduct  public  affairs  was  the  America 
Brewers'  Association  which  maintained  an  organization 
every  state  and  used  every  means  available  to  prevent  tl 
spread  of  local  option  and  to  forestall  the  more  radical  st< 
of  prohibition.  Large  sums  of  money  were  collected  ar 
spent  in  so-called  pivotal  states.^  In  a  similar  manner,  tl 
public  utility  interests  have  united  in  a  campaign  of  edi 
cation  and  of  what  one  of  their  agents  described  as  **tl 
accelerating  of  public  opinion"  in  support  of  the  privai 
ownership  and  management  of  public  utilities.  A  privai 
organization  whose  chief  aim  is  the  formation  of  pub! 
sentiment  in  favor  of  preparation  for  war  and  the  adoptic 
of  universal  military  service  is  the  National  Securit 
League.  While  some  of  these  organizations  may  seei 
remote  from  government,  it  is  only  necessary  to  seek  tl 
source  of  new  laws  or  new  administrative  policies  to  fix 
how  largely  government  is  molded  by  such  agencies. 

Official    Publications    and    Documents, — ^Within    rece 

^  Report  on  the  organizations  to  influence  and  control  government  of  some  i 
unth  which  you  are  familiar. 

Prepare  a  plan  for  the  organization  of  a  Bureau  of  Municipal  Research. 
*  Cj.  The  Breweries  and  Texas  Politics,  2  vols. 
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years  a  mass  of  information  in  the  nature  of  legislative 
journals,  compilations  of  statutes,  executive  and  adminis- 
trative reports,  and  a  vast  amoimt  of  statistical  material 
has  been  prepared  and  published.     Much  of  the  material 
thus  issued  is  utteriy  useless  and  represents  a  waste  of 
both  effort  and  money  for  publication  and  distribution. 
But  along  with  these  useless  reports  and  documents  are  to 
be  found  publications  •  of  inestimable  value  for  the  collec- 
tion of  such  facts  and  data  as  are  indispensable  for  the 
formation  of  intelligent  public  judgments.     It  is  much  to 
be  regretted  that  this  very  valuable  material  is  often 
issued  in  public  documents  little  used  and  is  not  brought 
to  the  attention  of  those  who  might  be  aided  thereby. 
Frequently,   the  legislature  establishes  a  commission  to 
investigate  a  subject  of  proposed  legislation  and  to  make 
recommendations  as  a  basis  for  constructive  legislation. 
The  reports  of  these  conmiissions,   frequently  prepared 
under  the  direction  of  specialists,  are  exceedingly  useful. 
Miscellaneous  Bodies  Which  Aid  in  the  Forming  of  Public 
Opinion.  —  In   addition   to   the   public   and   semiprivate 
agencies  which  are  engaged  in  the  process  of  forming  public 
opinion,  there  are  other  organizations  or  societies  which 
exercise  no  direct  influence  upon  public  affairs,  but  which 
incidentally  take  part  in  the  process  of  educating  the  public 
on  politick  matters.     Among  such  organizations  notable 
examples  are  the  national  and  local  chambers  of  commerce, 
which  give  considerable  time  and  thought  to  public  matters. 
Many  new  movements  for  civic  betterment  receive  their 
chief  impetus  from  the  associated  chambers  of  commerce. 
Then,  too,  *  churches,   although  organized  for  a  distinct 
rdigious  ptirpose,  aid  at  times  in  bringing  about  changes 
of  political  consequence,  such  as  local  option,  prohibition, 
the  regulation  of  vice,   and  the  removal  of  unsanitary 
conditions.     Likewise,   the  settlements  and  the  charity 
organization  societies  designed  to  take  care  of  dependents 
and  defectives  find  themselves  of  necessity  drawn  into  a 
campaign  for  the  removal  of  the  conditions  which  cause 
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vice,  crime,  and  poverty.  Suph  national  associations  as  tl 
American  Medical  Association  and  the  American  Bi 
Association  take  no  small  part  in  the  formulation  * 
opinions  and  policies  within  their  respective  fields. 

The  most  striking  fact  about  the  formation  of  publ 
opinion  is  the  copipact  and  well-defined  organization 
private  and  selfish  interests.  It  frequently  happens  th; 
divergent  interests,  such  as  those  in  control  of  the  publ 
utilities  and  of  the  liquor  traffic,  with  a  certain  group  • 
political  workers  and  office  seekers,  are  all  interested  in  s 
administration  which  favors  the  policy  of  laissez  faire  or  * 
the  granting  of  special  favors.  Furthermore,  these  san 
interests  frequently  desire  men  in  office  who  will  be  amei 
able  to  control  and  direction  for  their  benefit.  When  the: 
elements  are  definitely  organized  for  pplitical  purpose 
they  constitute  the  basis  of  what  is  commonly  known  « 
**the  machine."  Unfortunately,  the  machine  combine 
some  of  the  best  elements  in  a  commimity  with  some  i 
those  interests  which  are  detrimental  to  the  public  welfar 
and  by  its  thorough  and  well  -  disciplined  organizatic 
controls  such  a  large  part  of  the  electorate  as  to  make 
very  "difficult  for  those  who  oppose  it  to  win,  except  fc 
occasional  periods.  The  agencies  of  reform  and  the  a 
ganizations  interested  in  public  welfare  are  seldom  able  1 
combine  and  to  work  effectively  to  defeat  those  who  ha'V 
the  support  and  backing  of  these  special  interests.  An- 
since  government  is  to  a  large  extent  dominated  by  an 
carried  out  in  accordance  with  the  interests  that  contn 
public  power,  it  is  very  difficult  indeed  to  create  a  fair  an 
imbiased  public  opinion  in  opposition  to  that  fostered  b 
those  interests  desiring  special  government  favors. 

Women's  Clubs. — A  recent  stimulus  to  an  active  publi 
opinion  is  the  influence  exerted  by  the  united  effort  on  it 
part  of  women  through  their  clubs.  Especially  is  this  trt 
of  those  organized  for  the  purpose  of  promoting  soci^ 
betterment  and  civic  improvement,  and  to  an  appreciabl 
degree  of  those  which  combine  an  active  interest  in  civi 
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affairs  with  cultural  study.  State,  national,  and  interna- 
tional federations  of  clubs  have  extended  the  work  of  the 
woman's  club  beyond  the  limits  of  given  localities  until 
its  influence  is  felt  the  world  over.  In  every  department 
of  social  welfare,  education,  public  health,  recreation,  better 
living  and  housing  conditions,  eradication  of  social  evils, 
charities  and  corrections,  social  legislation  and  its  enforce- 
ment, women  have  assisted  in  arousing  a  public  opinion 
whidi  demands  and  supports  better  and  safer  conditions 
for  community  life.  Where  their  club  work  is  backed  by 
the  use  of  the  ballot  results  are  more  likely  to  be  forth- 
coming. Especially  are  conditions  improved  where  women 
have  succeeded  to  public  positions  involving  work  in  the 
fields  of  sanitation,  recreation,  and  juvenile  protection. 

Many  cities  have  profited  by  the  work  of  women's  clubs, 
and  North  Yakima,  Washington,  attributes  to  them  the 
city's  reputation  of  being  the  cleanest  city  in  the  United 
States.  The  Woman's  City  Club  of  Chicago  with  its  nu- 
merous committees  reaching  into  every  kind  of  civic  life 
is  lending  valuable  assistance  to  that  city.  The  vital  pur- 
pose of  the  club  is  service,  and  it  is  recognizing  the  oppor- 
tunities to  realize  its  ideal.  In  the  words  of  the  president 
of  the  club,  "What  we  hope  for  the  Woman's  Club  is  that 
it  will  be  a  lever  which  will  mold,  or  help  to  mold,  public 
opinion  and  which  will  be  of  use  in  calling  attention  of  the 
administration  to  certain  abuses  and  mistakes  and,  perhaps, 
through  the  force  of  public  opinion,  make  the  administra- 
tion alto-  its  plan  of  procedure. ' ' 

Methods  by  Which  Public  Opinion  May  be  Expressed 

Representative  Government, — While  public  opinion  may 
be  brought  to  bear  upon  the  government  and  to  influence 
pubEc  action  in  numerous  ways,  there  is  a  growing  tendency 
to  provide  official  channels  for  the  participation  of  the 
puMc  in  the  affairs  of  government.  Formerly,  the  petition, 
^remonstrance,  and  the  request  for  the  redress  of  griev- 
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ances  were  the  methods  of  bringing  public  pressure  to  b 
upon  the  monarchs.  As  these  devices  failed  to  meet 
needs  of  the  various  interests  seeking  government  fav 
or  immunities  from  heavy  taxation,  the  monarchs  w 
compelled  to  call  in  and  to  consult  in  the  determination 
important  policies  representatives  of  the  several  intere 
or  estates,  as  they  were  originally  called.  The  consultati 
of  these  estates  before  going  to  war  or  before  levying  a  n 
tax  laid  the  foundation  for  modem  representative  gove 
ment.  And  since  different  classes  and  estates  had  to 
consulted,  it  became  customary  for  the  representatives 
meet  in  groups.  When  the  groups  combined  in  Engla 
so  as  to  form  two  chambers,  a  workable  arrangemc 
was  hit  upon  which  became  a  model  for  future  repress 
tative  bodies.  With  the  decline  of  autocratic  rule  a 
the  growth  of  the  desire  for  popular  participation 
government  the  representative  idea  was  extended,  a 
popular  assemblies  were  extolled  "as  the  only  me^ 
whereby  popular  government  could  be  conducted  on 
large  scale."  Popular  agitation  generally  took  the  foi 
of  a  demand  for  a  constitution  and  a  representati 
body  imtil  all  -  of  the  progressive  nations  had  adopt 
legislative  chambers  with  one  branch,  at  least,  elect 
by  popular  vote. 

The  representative  principle  is  regarded  as  one  of  t 
greatest  advances  in  the  art  of  government.  Through 
popular  government  can  be  applied  to  large  populatic 
and  over  an  extensive  area.  It  is  based  on  the  theory  tl 
the  people  are  unable  or  are  incompetent  to  undertake  t 
determination  of  all  of  their  public  affairs  and  that  put 
opinion  may  be  expressed  through  representatives  who  ^ 
reflect  the  general  opinions  of  the  electorate.  England 
usually  cited  as  the  best  example  of  representative  gove 
ment.  "The  people  of  England  have  vested  the  ent 
exercise  of  their  sovereign  powers  in  a  single  agenc) 
Parliament.  That  agency  represents  them  in  ev< 
capacity.    The  people  themselves  perform  no  politW?' 
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but  that  of  selecting  the  members  of  this  body.*'^  And 
despite  its  many  failures  and  apparent  weaknesses,  all 
governments  which  have  in  any  degree  accepted  the  idea 
of  popular  participation  in  lawmaking  have  accepted  the 
representative  plan.  Moreover,  the  double  chamber, 
wbidi  has  been  characterized  "the  fortuitous  product  of 
EngKsh  political  evolution,"  has  been  almost  universally 
followed. 

Though  the  representative  principle  is  well  established, 
there  is  a  growing  belief  that  representative  assemblies 
have  failed  to  fulfill  the  high  hopes  of  their  founders. 
Popular  assemblies  have  become  imwieldy ;  the  great  mass 
of  public  btisiness  has  necessitated  undue  haste  and  at 
times  ill-considered  action.  Furthermore,  the  growing 
complexity  of  public  business  renders  it  increasingly  diffi- 
cult to  form  an  intelligent  judgment  on  many  of  the  ques- 
tions presented  to  a  lawmaking  body.  These  difficulties 
are  fiuther  complicated  by  contributing  causes  to  the  loss 
of  confidence  in  representative  assemblies;  namely,  the 
belief,  first,  that  representatives  are  dominated  by  local 
interests  and  by  log-rolling  methods  instead  of  a  straight- 
forward support  of  community  welfare;  and  second,  that 
the  pressure  of  private  interests  is  so  strong  as  to  weaken 
greatly  the  carrying  out  of  public  policies  as  expressed  by 
the  electorate  in  the  selection  of  representatives.  The 
<iedine  in  the  esteem  for  legislative  bodies  has  led  to 
renewed  efforts  to  influence  legislative  action  through 
public  opinion  and  the  introduction  of  devices  of  direct 
government. 
V  The  methods  of  bringing  opinion  to  bear  upon  and  to 
uaftuence  representatives  are  by  petition  and  remonstrance, 
iniliative  petitions,  the  recall,  and  publicity  measures. 

By  the  petition  and  the  remonstrance  the  public  may 
pve  a  direct  and  definite  expression  of  opinion  on  some 
specific  issue    and   thus   instruct    representatives.      The 

*W.  p.  ^^Uoughby,  The  GovemmerU  of  Modem  States  (The  Century  Com- 
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method  of  petition  and  remonstrance,  which  is  stiU 
tensively  used,  has  not  always  proved  effective;  hence 
devices  known  as  the  initiative,  referendum,  and  rec 
have  been  adopted,  by  which  more  direct  pressiu^  n 
be  brought  to  bear  on  representative  bodies  or  where 
an  appeal  may  be  taken  to  the  voters  to  reverse  or  supp 
ment    legislative    action.      Another    important    way 
bringing   pubUc   opinion   to   bear   on   representatives 
through  the  columns  of  the  papers,  the  magazines,  and  1 
public   press   generally,    and   particularly   through    st 
agencies  as  are  occasionally  formed  to  keep  track  of  rep 
sentatives  and  to  publish  their  records,  and  thus  throu 
publicity  to  condemn  or  to  give  encouragement  and  si 
port  to  their  actions.* 

Direct  Government,  Town  Meeting. — In  contrast  w 
representative  government  is  direct  government,  in  whi 
an  assembly  composed  of  those  capable  of  political  acti 
meets  for  the  transaction  and  the  control  of  public  busine 
This  form  of  government  is  found  in  village  meetings 
China  and  Russia,  in  the  lands gemeinde  of  Switzerlar 
and  in  the  New  England  towy  meetings.  The  town  m© 
ing,  found  only  in  Michigan  and  in  the  rural  parts  of  t 
New  England  States,  is  usually  held  annually  with  spec 
meetings  on  petition  of  a  fixed  niunber  of  voters.  To^ 
officers  are  selected  and  legislation  is  enacted  on  a  varic 
of  local  matters.  Its  most  important  duty  is  the  levy 
local  taxes  and  the  voting  of  appropriations.  This  form 
popular  assembly  can  be  used  only  when  the  commun 
is  compact  enough  to  permit  citizens  to  come  togetl 
easily  and  when  the  body  is  small  enough  to  hear  a  ma 
voice.  The  advantages  of  the  mass  meetings  are  that  1 
questions  are  local  and  familiar  to  everyone  and  that  1 
fimction  of  inspection,  supervision,  and  criticism  may 
directly  exercised.    Where  the  town  meeting  prevails,  i1 

*  Examples  of  such  organizations  are  the  Municipal  Votft^'  Leagues 
the  National  Voters'  League,  an  organization  which  publishes  The  Sea 
light — a  journal  on  the  work  of  Congress  and  the  other  departments  of 
national  government. 
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customary  for  measures  to  be  initiated  by  selectmen  as 
executive  officers  of  the  community.  As  a  rule,  they  pre- 
sent proposals  and  defend  their  official  conduct.  The 
function  of  the  assembly  is  to  ratify  or  to  reject  their  pro- 
posals and  to  subject  the  management  of  public  affairs  to 
criticism.  For  small  communities  in  which  the  population 
is  educated,  intelligent,  and  homogeneous  the  town  meeting 
offers  a  very  interesting  method  by  which  the  principles  of 
direct  democracy  may  be  carried  out  with  a  considerable 
degree  of  effectiveness  and  by  which  popular  opinion  may 
direct  and  control  all  of  the  acts  of  the  government.  The 
town  meeting  and  lands getfmnde  have  not  commended 
themselves  as  a  feasible  arrangement  for  large  govern- 
ment units,  and  for  this  reason  the  representative  system 
has  generally  been  adopted.  But  representative  govern- 
ment is  being  made  more  responsive  to  public  sentiment 
through  the  devices  of  direct  government,  the  referendum, 
the  initiative,  and  the  recall. 

I^eferendum.^ — The  referendum  is  a  political  device 
whereby  certain  measures  which  have  been  drafted  and 
approved  by  a  state  legislature  or  a  constitutional  conven- 
tion are  held  in  abeyance  until  the  electorate  either  accepts 
or  rejects  them.  Being  negative  in  character,  the  referen- 
dum merely  seeks  the  reinforcement  of  the  majority  of 
qualified  voters  in  acts  already  passed  by  the  legislature. 
There  are  two  main  forms  of  the  referendum,  the  compul- 
sory and  the  optional.  The  former  is  used  in  framing  and 
amending  state  constitution^-  the  latter  in  the  granting 
of  the  referendimi  by  the  legislature  either  by  general  laws, 
special  provisions,  or  on  the  petition  of  a  stipulated  number 
of  voters. 

Compulsory. — ^The  referendum  has  been  used  extensively 
in  the  process  of  constitution  making  in  the  United  States. 
Drafts  of  constitutions  were  rejected  and  adopted  in  1778 
and  1780,  respectively,  in  Massachusetts.    And  from  the 

^Cf'  BiilUHns  for  the  Massachusetts  Constitutional  Convention  (191 7-18), 
^ii,no.6. 
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latter  date  to  the  present,  state  constitutions  and  amend- 
ments thereto,  with  few  exceptions,  have  been  ratified  by 
popular  vote.  Though  the  compulsory  referenduim  has 
been  in  use  for  over  a  century,  the  extensive  use  of  the 
method  is  being  questioned  as  to  its  expediency  and  as  to 
its  ascertaining  the  real  wish  of  the  majority  of  the  elec- 
torate. Indifference  on  the  part  of  the  voters  is  not  un- 
usual, presumably  on  the  ground  that  they  consider 
questions  of  constitution-making  a  technical  part  of  state 
government  in  which  they  have  little  concern.  As  a  rule, 
much  less  interest  is  shown  in  matters  submitted  to  the 
people  under  this  than  under  other  forms  of  the  referendum. 
It  has  been  suggested  that  it  is  very  probable  that  if 
amendments  were  approved  by  decided  majorities  in  the 
legislatures  and  then  submitted  to  an  optional  referendum 
by  petition,  much  greater  interest  would  be  shown  and 
more  responsibility  would  be  assumed  by  the  electorate. 
At  the  same  time,  the  large  number  of  measures  which 
now  burden  the  ballot  would  doubtless  be  greatly  reduced. 

OptionaL — In  spite  of  the  diversity  of  opinion  among  the 
states  as  to  the  desirability  and  legality  of  legislatures 
submitting  acts  to  the  electorate  for  approval,  the  plan  of 
optional  referendum  has  grown  steadily  in  popularity  until 
many  state  constitutions  include  provisions  for  its  use, 
while  other  constitutions  expressly  prohibit  it.  The  two 
kinds  of  optional  referendum  are  the  legislative  referendum 
and  the  referendum  by  petition.  As  the  names  indicate, 
the  referendum  of  legislative  acts  may  be  employed,  first, 
by  the  choice  of  the  legislature,  and,  second,  by  the  choice 
of  the  people  on  the  petition  of  the  legally  required  number 
of  voters. 

Legislative  Referendum. — The  legislature,  in  referring  its 
acts  to  the  people,  does  so  either  by  special  grants  of  the 
referendum  or  by  provisions  of  the  general  law.  Included 
among  the  questions  which  have  been  submitted  by  the 
legislatures  by  special  grants  are  local  option,  woman 
suffrage,  and  the  holding  of  constitutional  conventions. 
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The  general  laws  of  some  states  provide  that,  among  other 
matters,  the  legislatures  shall  leave  the  form  of  government 
for  cities,  their  charters  and  amendments  thereto,  and 
rq[ulations  for  the  public  employment  of  labor  to  the 
approval  of  a  majority  of  the  voters  in  the  locality  affected. 
Referendum  by  Petition. — South  Dakota  was  the  first 
state  to  include  a  provision  in  its  constitution  for  the 
optional  referendum  by  petition.  And  though  similar 
action  has  been  taken  since  1898  by  nineteen  or  more 
states,  great  diversity  exists  in  the  character  and  use  of 
the  optional  referendum  among  the  states  which  have 
adopted  it.  It  is  this  form  of  the  referendum  which  has 
occasioned  the  greatest  discussion  and  differences  of  opin- 
ion. Some  states  require  that  all  laws  enacted  by  the  legisla- 
tures shall  be  submitted  for  approval  or  rejection,  while 
others  limit  the  referendum  to  particular  types  of  legislation. 

California,  Idaho,  and  Nevada  declare  it  to  be  applicable  to  any  law. 
Piftem  states  make  it  applicable  to  any  measure  except  those  specifically 
pfohibited.  A  dozen  states  concur  in  declaring  exempt  from  referendtmi 
petrtioQ  "laws  necessary  for  the  immediate  preservation  of  public  peace, 
health,  or  safety."  In  many  states  laws  for  the  support  of  the  state 
{ovenunent  or  its  various  institutions,  including  the  public  schools, 
treesduded  from  the  referendtmi's  test.^ 

I  The  limiting  of  the  use  of  the  referendum  by  an  emergency 

I  dause  has  presented  numerous  problems,  some  of  a  more  or 

1  less  serious  nature.    To  restrict  the  word  emergency  to  the 

meaning  given  it  in  the  constitution  has  been  found  difficult 

in  not  a  few  states,  while  the  significance  and  limitations 

attadied  to  the  term  vary  greatly. 

Initiative. — ^The  initiative  as  a  means  for  the  expression 
of  public  opinion  originated  in  Switzerland,  where  it  has 
existed  in  some  form  for  many  centuries  and  where  its 
development  in  the  last  century  has  attracted  the  attention 
of  other  diemocratic  cotmtries.  Recently  the  initiative, 
on  a  plan  similar  to  that  of  the  Swiss  cantons,  has  been 

^ BulUtims  far  the  Massachusetts  Constitutional  Convention  (191 7-18),  vol. 
n,  flo.  6,  pp.  202-203. 
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STATE-WIDE  INITIATIVE  AND  REFERENDUM » 


State 

Date 

Initiative  for 
Statutes 

Initiative  for 

Const. 

Amend 's 

Referendum 

Remi 

South  Dakota. . 

189S 

S%  indirect 

None 

57o 

Slightly 
tive     a 
ment    1 
I9I4- 

Utah 

ipoo  (directory) 
Law,  191 7 

5%    indirect; 
10%  direct  (ma- 

None 

10%  (ma- 

Law ena 

jority  of 

1917. 

jority  of  coun- 

counties) 

Oregon 

1903 

Extended 

1906 

ties) 
8%  direct 

8%  direct 

5% 

Restri 

amend  r 
jected  1 

Nevada 

Referendum 
l.St  Rix9i3 

xo%  indirect 

10%  indirect 

10% 

Montana 

1906 

8%  (2/S  of  coun- 
ties) lurect 
8%  direct 

None 

5%   (»/5   of 

counties) 

Oldahoma 

X907 

15%  direct 

5% 

Initiated 

ures     r 

major 

votes    1 

taon. 

Maine 

1908 

X 3.000  indirect 

None 

X  0.000 

Missouri 

X908 

8%  (H  congres- 
sional districts) 

8%  (H  con- 

5% (^  con- 

Restri 

gressional 
districts) 

gnessi  0  n  a  1 

amends 

direct 

districts) 

jected  1 

direct 

Michigan 

1 90S 

Extended 

1913 

8%  indirect 

10%  direct 

5% 

Immat 
amen<i 
adopted 

Arkansas 

1910 

8%  direct 

8%  direct 

5% 

Rejected 
tution  ( 
would  h 
stricted, 

Colorado 

X910 

8%  direct 

8%  direct 

5% 

Restri 
amenda 

jected  X 

California 

191 1 

8%  direct;  5% 
indirect 

8%  direct 

5% 

Restri 
amendn 
jected  I 

New  Mexico... 

1911 

None 

None 

10%  (K 
counties) 

35%    ma 
pend  lai 
jori  y  4c 
at   elect 
reject. 

Ansoua 

X91X 

Extended 
1914 

10%  direct 

IS%  direct 

5% 

Restri 
amende 
iected  i 

Idaho 

191a 
directory 

None 

None 

None 

No  law  ] 

acted. 

Nebraska 

1913 

10%  (s,%  in  3/s 

15%  (5%  in 

0%  (5%  in 

Affirmati 

counties)      di- 

3/5    coun- 

3/s    coun- 

of 35%. 

rect 

ties)   direct 

ties) 

Ohio 

191a 

3%  plus  3%  in- 
direct (at  least 

10%     direct 

6%  (at  least 

Restri 

Extended  to 

(at  least  y2 

K  percent- 

amendn 

federal  amend- 

M   percentage 

percentage 
I  r  0  m      M 

age  from  yi 

jected  1 

ments,  19 1 8 

from  >^  coun- 

counties) 

ties) 

counties) 

Washington . . . 

X9X3 

10%    (not  over 

None 

6%  (not  over 

Total  \'0' 

S0/>oo)    direct 

30.000) 

equal 

and  indirect 

election 

^  M  *       *                  * 

MlMMUXtpt 

1914 

7.500  direct 

7,500  direct 

6.000 

Proposa 
m  ft  t  e 

failed  i 

*  Taken  from  JUinois  ConsUtutional  Convention  Bulletins  (1930).  no.  a,  pp.  81 -8a 
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STATB-WIDE  INITIATIVB 

AND  RfiPBRBNDUM 

State 

Date 

Initiative  for 
Statutes 

Initiative  for 

Const. 

Ametid's 

Referendum 

Remarks 

lorth  Dakota . 

1914 
Revised  and  ex- 
tended 191 8 

10,000  direct 

ao.ooo  direct 

7,000 

30.000  may  re- 
quire  special 
election  on 
emeivency  re- 
ferred law. 

daryland 

.  I9»S 

None 

None 

10,000    (not 

Referendum 

more    than 
K  from  one 
county    or 
Baltimore) 

only. 

tf  assaclniaetta . 

I9XS 

10  plus   ao.ooo 

10  plus 

10  plus 

Bxpressly  inap- 
plicable to  nu- 

plus 5. 000. 

as.ooo. 
Two    ses- 

15.000.    10 

30%  vote.    In- 

plus  10,000 
tor     repeal 

merous    sub- 

dinict 

sions    30% 

jects.          Not 

vote.      In- 

of emer- 

over X  signa- 

direct 

gency    or 

tures  from  one 

♦ 

other  meas- 
ures.   30% 
vote. 

county. 

adopted  rather  extensively  in  the  states  and  cities  of  the 
TJmted  States.  Through  the  initiative  a  specified  number 
of  voters  may  draft  a  law  and  obtain  a  popular  vote  on  the 
law  without  recotu-se  to  the  legislature.  In  contrast  to  the 
referendum,  which  is  negative  in  character,  the  initiative 
is  positive.  The  purpose  of  the  former  is  to  nullify  objec- 
tionable acts  passed  by  the  legislature,  the  latter  is  designed 
to  pass  acts  which  the  majority  of  the  electorate  desires, 
r^[ardless  of  the  sentiment  of  the  legislature. 

The  initiative  may  be  used  in  two  distinct  ways — the 
direct  method  and  the  indirect.  Under  the  direct  method 
the  voters  decide  directly  upon  the  measure.  Under  the 
indirect  im'tiative  the  act  is  sent  first  to  the  legislature, 
and  if  passed  without  change  by  that  body,  it  becomes  a 
law;  but  if  the  action  of  the  legislature  is  imfavorable,  the 
measure  is  returned  to  the  electorate  for  final  action.  Both 
forms  of  the  initiative  are  used  in  amending  state  constitu- 
tions as  well  as  in  the  enacting  of  statutory  law. 

In  a  majority  of  the  states  when  a  measure  is  proposed 
hy  popular  petition,  it  then  goes  directly  to  the  voters. 
The  procedure  in  other  states  with  the  indirect  initiative 
varies.    South  Dakota  requires  that  an  initiative  measure 
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be  forwarded  to  the  legislature  and  through  the  legislati 
submitted  to  the  voters.  Maine,  Nevada^  and  Michig 
have  an  indirect  initiative  under  which  measures  propos 
by  petition  must  be  submitted  to  the  legislature.  1 
legislature  may  accept  or  reject  the  measiu^  withe 
change  or  may  submit  a  competing  or  substitute  propo 
to  the  voters.  Certain  states  permit  a  choice  of  either  t 
direct  or  indirect  method  requiring,  as  a  rule,  a  higl 
percentage  of  voters  on  the  petition  to  submit  directly 
the  electorate.^ 

In  some  commonwealths,  the  initiative  is  used  not 
the  exclusion  of  action  by  the  legislature,  but  simply 
supplement  it.     The  specifications  as  to  the  number 
signers  to  the  petitions,  as  to  the  relations  of  the  legis 
tures  to  the  initiative,  as  to  the  time  within  which  i 
tion  must  be  taken,   all  these   and  other  details  dif 
greatly  among  the  various  states,  as  is  the  case  with  t 
referendum. 

Recall. — To  the  initiative  and  referendum  as  devices 
secure  popular  control  of  government  is  frequently  add 
the  recall.  This  is  a  provision  whereby  a  certain  p 
centage  of  the  voters  may  demand  the  recall  of  an  electi 
officer  or  may  require  him  to  submit  to  the  test  of  a  n< 
election.  The  recall  is  based  on  the  idea  that  an  officer 
an  agent  of  the  public  and  that  he  can  be  turned  out  ii 
majority  of  the  voters  disapprove  his  conduct.  There  i 
two  chief  functions  of  the  recall.  In  the  first  place,  it  pi 
vides  a  means  by  which  the  electorate  may  remove 
official  whose  discharge  of  the  duties  of  his  office  does  t 
meet  with  their  approval.  And  in  the  second  place,  t 
recall  assists,  as  it  has  been  aptly  stated,  "the  officeholc 
in  retaining  a  candidate's  frame  of  mind,"  helps  him 
remember  pre-election  promises,  and  causes  him  to  be  al< 
as  to  the  wishes  of  his  constituents.  The  recall  is  cc 
ducted  through  a  petition,  similar  to  the  procedure  for  t 

^Illinois  ConstUutiofuU  Convention  Bulletins  (1920),  no.  2,  "The  Ini 
tive,  Referendum,  and  Recall,"  pp.  84-85. 
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initiative  and  referendum,  while  the  number  of  signatures, 
the  content  of  the  petition,  the  time  of  filing,  the  recall 
dection,  and  the  manner  of  recourse  to  the  latter  vary  in 
different  states.  Very  little  use  has  been  made  of  the 
recall,  and  most  of  the  discussion  has  centered  around  the 
advisability  of  applying  this  remedy  to  the  office  of  a  judge. 
As  a  nde,  the  recall  is  applied  only  to  legislative  and  execu- 
tive oflScers,  but  Oregon  and  a  few  other  states  have 
extended  the  provision  to  judicial  officers,  and  Colorado 
has  applied  the  principle  to  judicial  decisions  on  constitu- 
tional questions,  rendering  it  possible  for  a  majority  of  the 
voters  to  overrule  the  supreme  court  of  the  state  on  a  con- 
stitutional issue. 

recall' 


State 

Date 

To  whom  applicable 

Petition 

Oregon 

1908 

"Every  public  officer." 

25% 

California.... 

191 1 

"  Every  elective  public  officer." 

12% 

5  counties  for  state 
officer;    20%    for' 
local  officer. 

Arizona 

191 1, 1912 

Public  officers  holding  elective 
office. 

25% 

Colorado 

1912 

"Recall  of  judicial  decisions." 

5% 

Colorado.... 

1912 

Elective  officers. 

25% 

No  law  yet  enacted. 

Idaho 

1912 

Not  to  apply  to  judicial  officers. 

• 

directory 

Nevada 

1912 

Every  public  officer. 

25  /o 

Washington. . 

1912 

Except  judges. 

25%  and  35% 

Michigaa 

1913 

Except  judges. 

25% 

Kansas 

1914 

Every    public    officer    holding 
either  by  election  or  appoint- 

10% 

15% 

ment. 

25% 

I^wisiana. . . . 

1914 

Except  judges. 

25% 

hsuUs  of  the  Referendum,  Initiative,  and  Recall, — While 
the  states  are  moving  somewhat  slowly  in  the  adoption  of 
these  democratic  devices,  the  initiative,  referendum,  and 
J^  have  so  commended  themselves  to  the  general  public 
that  they  may  be  looked  upon  as  satisfactory  features  of 
the  plan  to  render  popular  government  effective. 

^ISkois  ConsiiiuUonal  Convention  Bulletins  (1920),  no.  2,  p.  120. 
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In  Switzerland,  where  the  initiative  has  been  in  use  for 
many  years,  there  is  a  good  opportunity  to  see  the  results 
of  this  device.  The  initiative  on  constitutional  questions 
has  been  used  rather  infrequently.  Since  1874  ten  attempts 
were  made  to  amend  the  constitution  by  the  initiative,  of 
which  only  three  were  successful.* 

Earlier  writers  on  the  Swiss  initiative  [says  Professor  Brooks],  have 
been  too  much  inclined  to  condemn  the  institution  because  of  the  uses 
to  which  it  was  put  during  the  first  years  of  its  existence. . . .  Whatever 
grounds  for  criticism  may  be  afforded  by  the  earlier  experiences  of  the 
Swiss  with  the  initiative,  it  seems  to  have  justified  itself  from  1900  on. 
The  measures  submitted  during  the  latter  period  were  moderate  snd 
progressive.    Those  which  failed  laid  an  educational  foundation  for 
reforms  which  are  likely  to  be  made  in  the  not  distant  future,  while  the 
two  successful  amendments  represent  substantial  achievement.    The 
permanence  of  the  present  constitutional  initiative  is  assured,  an^ 
there  is  considerable  advocacy  of  the  proposition  to  extend  it  to  tbe 
enactment  of  ordinary  federal  legislation.' 


In  the  cantons,  only  fifteen  measures  have  been  passed 
eighteen  cantons  in  a  period  of  twenty  years,  or  less  thaX3 
one  measure  per  canton. 

From  i874toi9i7  thirty-one  legislative  projects  were  r^* 
ferred  to  the  voters  of  the  Swiss  Republic.  Of  these  ninetee^ 
were  rejected  and  twelve  approved.    The  general  restdt  o 


'List  of  Swiss  Constitutional  Amendments  submitted  by  Initiative  1674 — 
1917: 
1880,  Total  revision  in  order  to  create  bank-note  monopoly.    Rejected. 

1893,  Method  of  slaughtering  animals.    Accepted. 

1894,  Right  to  work,  duty  of  state  to  provide  employment.    Rejected. 
1894,  Dividing  part  of  Federal  customs  revenue  among  cantons.    Rejected. 
1900,  Election    of    National    Council    by    proportional    representation. 

Rejected. 

1900,  Election  of  Federal  Council  by  popular  vote,  increasing  its  member- 
ship to  nine.    Rejected. 

190^,  Basing  apportionment  of  National  Council  on  citizen  population 
exclusively.    Rejected.  % 

1908,  Prohibitmg  absinthe.    Accepted. 

1908,  Federal  r^ulation  of  water  power.    Accepted. 

1910,  Election  ot  National  Council  by  proportional  representation. 

From  Government  and  PolUics  of  Switzerland^  by  R.  C.  Brooks  (copyrii^tf 
191 8.  by  World  Book  Company,  Yonkers-on-Hudson,  New  York),  pp.  145-6. 
Used  by  permission  of  the  publishers.  '  Ibid.^  pp.  147,  152. 
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direct  legislation  in  Switzerland  is  that  it  "has  not  realized 
aD  the  extravagant  anticipations  of  its  friends.  But  on  the 
other  hand  it  has  completely  falsified  the  dismal  prophecies 
of  diaos  and  revolution  uttered  by  the  conservatives  of  an 
earlier  period.  It  has  become  a  vital  and  freely  functioning 
part  of  the  Swiss  political  organism."^  Switzerland  was 
the  only  nation  to  submit  to  a  referendum  the  question  of 
joining  the  League  of  Nations.  After  a  vigorous  campaign 
by  both  advocates  and  opponents  of  the  League  the  pro- 
posal to  join  was  carried  by  a  vote  of  415,819  for  to  323,225 
against,  with  about  76  per  cent  of  the  voters  participating. 
In  the  United  States  the  compulsory  referendum  upon 
constitutional  questions  and  the  voluntary  reference  of 
measures  by  petition  result  in  the  submission  to  the  voters 
of  a  large  ntmiber  of  proposed  laws.  The  extent  of  such 
submissions  may  be  indicated  by  the  following  tables: 

• 

SUBMISSIONS   BY  YEARS* 


Yetf 

Total  Submissions 

ToUl  Adoptird 

1900 

2 

2 

1902 

3 

3 

1904 

6 

3 

1906 

16 

12 

1908 

33 

19 

1909 

3 

•  • 

1910 

66 

18 

I91I 

6 

3 

I912 

130 

58(a) 

I9I3 

17 

12 

I914 

188 

64(b) 

I915 

18 

I 

I916 

98 

33 

I917 

22 

10 

1918 

100 

64 

1919 

9 

5 

717  307 

(a)  Three  of  these  held  not  adopted  by  Supreme  Court. 

(b)  One  of  these  held  not  adopted  by  Supreme  Court. 

'Robert  C.  Brooks,  Government  and  Politics  in  Switzerland  (The  World 
Book  Company.  1918),  p.  164. 
'lUittois  CansHtuHanal  Convention  Bulletins  (1920),  no.  2,  pp.  102-103. 
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TOTAL   NUMBER   OF   MEASURES  SUBMITTED 


"3 

1 

■a 

L»w» 

B.,. 

1" 

11 

<1 

(2| 

1 
1 

i 

5 
1" 

11 

I:? 

: 

Ariiona 

iSss. 

Colonulo 

ifc:;:: 

Montana 

NebT«ka 

Nevada..^ 

North  Dakota'.! '. 

.016-. 1 

lOIO-lS 
.{«8-l(l 

i«08m8 
1008- IK 

SI 

1 

4 
i-i 

so 

4 
1 

B 

"a 

0 

' 

i 

i 

2 

Oklahoma 

South  Daii'ota. . 

7.7 

16.) 

,6* 

4.<. 

..7 

■  60 

" 

.< 

,.. 

,» 

'Thr«heldno 

by  m 

IHOf^ 

Out  of  the  total  of  seven  hundred  and  seventeen  measures 
submitted  according  to  the  preceding  table,  four  hundred 
and  twenty-nine  were  proposed  constitutional  amendments 
upon  which  the  referendum  is  compulsory.*  Approximately 
one  half  of  the  measures  submitted  are  then  the  direct 
result  of  popular  petitions. 

Many  summaries  of  votes  on  measures  have  been  pre- 
pared and  numerous  attempts  have  been  made  to  estimate 
the  results  of  the  vote  upon  measures  submitted  through 
the  initiative  and  referendum.  But  few  satisfactory  con- 
clusions can  as  yet  be  formed. 

The  local  referendum  in  cities  and  counties  has  been 
found  more  satisfactory  than  the  statewide  referendum, 
since  there  is  better  opportunity  for  discussion  and  the  for- 
'  Illinois  Constiiulional  Convention  BuUeUm  (igio),  no.  3,  p.  105. 
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mation  of  a  real  public  opinion.     Local  issues  are  not  so 
complex,  and  a  larger  proportion  of  the  voters  show  an 
interest  in  the  measures.     Local  questions  which  are  re- 
ferred to  the  electorate  are  chiefly  the  incorporation  of 
towns  and  the  making  of  city  charters,  the  borrowing  of 
money,  and  the  provisions  of  public  franchises.    But  in  the 
referendum  on  local  questions  as  well  as  in  the  statewide 
referendum  a  popular  vote  is  of  little  value: 

(i)  if  the  questions  submitted  are  so  trivial  or  so  local  in  character  as 
not  to  be  of  interest  to  those  to  whom  they  are  submitted. 

(2)  if  the  questions  are  so  complicated  and  technical  that  the  voter 
has  no  satisfactory  means  of  informing  himself  regarding  them. 

(3)  if  the  qtiestions  are  submitted  in  such  great  nimiber  that  the  voter, 
even  if  he  might  possibly  render  a  satisfactory  judgment  upon  any  one 
of  them,  cannot  inform  himself  regarding  the  merits  of  all  the  measures 
upon  which  he  must  pass.^ 

In  forming  a  conclusion  upon  the  results  of  the  initiative 
and  referendum  it  is  impossible  to  separate  the  com- 
ptilsory  referendum  on  constitutional  questions  from  the 
optional  referendum  by  petition.  The  former  has  been  in 
use  for  many  years,  whereas  the  latter  is  of  recent  origin. 
Since  constitutional  provisions  must  be  referred  to  the 
voters  in  almost  all  of  the  states  and  since  a  large  propor- 
tion of  measures  submitted  are  in  this  class,  the  changes 
resulting  from  the  adoption  of  the  optional  referendum 
may  readily  be  exaggerated.  The  laws  proposed  by  the 
initiative  cover  a  range  of  subjects  as  wide  as  those  which 
come  before  a  state  legislature,  and  about  one  half  of  the 
proix>s2^s  submitted  to  the  voters  under  the  initiative  are 
disapproved.  It  is  interesting  to  note  the  general  reaction 
of  the  composite  voter.  In  the  words  of  a  close  student  of 
the  votes  on  measures  in  the  state  of  Oregon,  where  these 
devices  have  been  in  use  for  a   number  of  years : 

.  .  .  the  composite  voter  appears  to  be  one  jealous  of  his  own  rights  and 
privileges^  as  most  men  are;  resolute  to  see  his  government  actually,  as 

^lOinois  CoHsiUuHamd  Convention  Bulletins  (1920),  no.  2,  p.  112. 
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well  as  theoretically,  deriving  its  just  powers  from  the  consent 
governed,  and  to  see  politics  clean  and  fair;  desirons  of  improven 
his  institutions;  open  to  thoughtful  advice  and  mindful  of  well-rei 
opinion  as  to  the  means  of  betterment,  but  averse  to  visionary  ii 
tions;  reluctant  to  create  new  offices,  and  stingy  with  Varies  to 
officers,  but  yielding  that  point  occai^nailly  when  inV<)IVed  witi 
higher  good;  netatly  abreast  of  the  best  thought  of  the  tiine  in  n 
of  social  and  industrial  regulation,  but  lagging  behind,  and  a  bit  mu 
in  economics;  and,  until  he  reads  the  title  clear  of  would-be  spenc 
the  public  money,  saving  witlT  it  to  a  fault.^ 

As  to  the  character  of  legislation,  it  is  claimed  tha 
acts  passed  under  the  initiative  are  in  some  respects  sup 
to  those  enacted  by  the  legislature.  This  results  froE 
fact  that  the  persons  most  vitally  interested  in  the  mea 
are  the  persons  who  dtaft  or  cause  to  be  drafted  the 
which  are  presented  for  enactment.  Then,  too,  the 
ative  method,  with  the  extended  discussions  which  us 
accompany  the  presentation  of  a  bill,  results  more  oft 
framing  a  law  in  such  a  manner  that  its  purpose  is  ac 
plished  than  does  the  process  of  ordinary  legislation. 

Possibly  the  most  important  result  of  the  initiative  i 
effect  upon  the  voter  himself.  The  discussions  which  < 
on  the  street,  in  the  club,  or  in  the  public  hall  revea 
serious  attitude  of  the  voter  toward  a  pending  mea 
As  a  rule,  more  interest  is  shown  in  the  discussion  of 
to  be  voted  on  than  in  the  consideration  of  candidate 
office.  The  earnestness  and  candor  as  well  as  the  i 
mation  imparted  in  the  former  are  felt  to  be  more  sii 
than  in  the  latter.  The  educational  advantages  of  a 
and  general  consideration  of  arguments  pro  and  con  ca 
be  overestimated.  With  an  opportunity  to  partic 
given  to  everyone  who  will,  the  kind  of  legislation  em 
becomes  a  matter  of  personal  responsibility.  The  pro 
of  popular  government,  according  to  President  Lowel 

. . .  whether  direct  legislation  is  so  adjusted  to  the  means  of  forming 
public  opinion  that  the  people  can  decide  intelligently  all  the  qu< 

»  Richard  W.  Montague,  on  "The  Oregon  System  at  Work,"  A 
Municipal  Reifiew,  vol.  lii  (April,  19 14),  p.  265. 
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esented  to  them,  without  tmusual  effort  and  without  the  aid  of  people 
[10  find  a  profit  in  steering  them.  Badly  adjusted  machinery  is  the 
>portunity  of  the  boss  and  the  combination.  Professional  politicians 
>tained  control  of  elections  because  the  people  were  called  upon  to 
>  more  than  they  could  do  without  help,  and  the  more  the  people  are 
Jced  to  decide  questions  in  which  they  are  not  as  a  whole  seriously 
terested,  the  greater  will  be  the  opening  for  the  boss  and  his  allies.^ 

Though  a  very  appreciable  interest  has  been  shown  in 
Irect  legislation,  it  has  not,  as  many  feared  would  be  the 
ise,  endangered  the  work  of  representative  legislation. 
1  Oregon  during  a  single  year  49  measures  were  passed 
I  the  108  submitted,  while  the  legislature  enacted  not 
iwer  than  1,624  of  the  4,429  bills  which  it  considered.  At 
le  conclusion  of  an  excellent  simunary  of  the  results  of 
le  initiative  and  referendum  in  Oklahoma  the  writer 
^serves  that 

.  the  prophecy  that  the  initiative  and  referendum  would  lead  to  hasty 
id  radical  legislation  has  not  been  fulfilled.  The  initial  petition  has  been 
ed  on  one  htmdied  and  ten  questions,  but  qply  forty-five  went  so  far 

being  voted  upon.  Many  c^  the  petitions  were  never  seriously  con- 
lered,  and  were  filed  merely  for  political  ptuposes;  in  others  the  peti- 
m  failed  because  of  the  inability  to  secure  signatures.  That  the  ini- 
Ltive  and  referendum  have  accomplished  nothing  extraordinary  is 
If  evident;  that  they  have  caused  any  political  instability,  time  alone 
list  determine.' 

The  fear  that  the  recall  would  be  abused  and  would 
suit  in  frequent  changes  in  public  officials  seems  not  to 
ive  been  realized.  Although  in  force  in  many  cities  and 
.  a  considerable  niunber  of  states,  it  has  been  invoked 
frequently.  The  fact  is  coming  to  be  recognized  that  "it 
aot  its  actual  use,  but  the  knowledge  that  it  can  be  used, 
hich  makes  officers  responsive  to  the  public  will.*'* 

^PMie  Opinion  and  Popular  Government  (Longmans,  Green  &  Co.,  19 14), 

'John  H.  Bass,  "The  Initiative  and  Referendum  in  Oklahoma,"  The 
mOuoesUm  PoUHcal  Science  Quarterly^  vol.  i,  no.  2  (September,  1920),  p. 

5- 

*  F.  A.  Qeveland,  Organised  Democracy  (Longmans,  Green  &  Co.,  1913), 

3«4. 
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Ways  of  Rendering  Public  Opinion  Effective. — The  vj 
indefinite,  and  infective  character  of  pubhc  opinic 
generally  conceded  and  commented  upon,  but  rec< 
much  thought  has  been  given  to  the  methods  by  m 
public  opinion  may  be  rendered  effective.  If  the  indivit 
as  a  citizen  and  a  voter,  is  free  to  think  and  expres 
thoughts  and  by  means  of  the  ballot  participates  ii 
phases  of  government  activities,  how  can  such  public 
be  effectively  formed  and  jnade  directly  powerful  in  a 
ing  on  public  affairs?  The  ancient  rights  cf  the  citizen 
right  of  petition,  the  right  to  carry  arms,  and  the  rigl 
assembly,  need  now  to  be  replaced  by  a  more  constru( 
performance  of  public  duties  and  responsibilities.  T 
constructive  duties  and  responsibilities  have  been  i 
marized  by  Doctor  Cleveland  as  follows: 

1.  The  duty  to  organize  and  assemble  for  the  purpose  of  detenr 
welfare  needs  and  for  the  purpose  of  providing  whatever  means  m 
necessary  to  develop  in  the  minds  of  the  people  a  common  appreci 
of  what  should  be  undertaken  by  the  government  to  promote  gc 
welfare. 

2.  The  duty  to  organize  and  assemble  for  the  piupose  of  impn 
the  ascertained  will  of  the  people  on  the  electorate. 

3.  The  duty  to  enforce  the  constitutional  requirements  that  re 
of  public  transactions  be  kept  and  to  provide  the  means  necessai 
making  the  facts  known  about  what  the  government  is  doing,  as  vs 
what  it  proposes  to  do. 

4.  The  duty  to  instruct  officers,  as  corporate  servants,  and  to  re 
strate  with  corporate  servants  whenever  they  may  seem  not  to  be 
what  is  demanded  to  protect  the  welfare  of  the  state. 

5.  The  duty  to  protect  public  servants,  who  are  doing  their 
against  false  accusations  and* against  attacks  by  persons  who,  using 
rights  of  free  speech  and  free  press,  are  seeking,  by  misinformatio 
by  diverting  public  attention  from  the  truth,  to  subvert  the  goverr 
or  its  agencies  to  personal  or  partisan  ends.^ 

The  neces^  steps  m  ™,dering  pubHc  opinion  effc 
seem  to  center,  first,  in  better  ways  of  presenting 
unbiased,  and  complete  facts  and  opinions  to  the  pu 
second,  in  better,  more  thorough,  and  more  extensive 

*  F.  A.  Cleveland,  op,  cit,,  pp.  99-100. 
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on  in  public  affairs;  and  third,  in  a  more  effective 
anization  to  bring  public  opinion  to  bear  continuously 
I  unequivocally  upon  all  officers  and  organizations 
aged  in  government  work.  In  each  of  these  steps  sub- 
itial  progress  has  recently  been  made,  but  in  each  there 
^et  to  be  attained  that  foresight  and  constructive 
[ining  which  alone  will  render  public  opinion  an  effec- 
5  factor  in  the  growth  of  popular  government. 
^he  Problem, — The  real  problem  and  difficulty  involved 
the  relation  of  public  opinion  to  popular  government 
;  admirably  stated  a  few  years  ago  by  President  Wilson : 

he  political  discussions  of  recent  years  concerning  the  reform  of  our 
deal  methods  have  carried  us  bade  to  where  we  began.  We  set  out 
1  our  political  adventures  as  a  nation  with  one  distinct  object, 
ely,  to  put  the  control  of  government  in  the  hands  of  the  people, 
3t  up  a  government  by  public  opinion  thoroughly  democratic  in  its 
cture  and  motive.  We  were  more  interested  in  that  than  in  making 
fident.    £f!idency  meant  strength;  strength  might  mean  tyranny; 

we  were  minded  to  have  liberty  at  any  cost.  And  now,  behold! 
a  our  experiment  is  an  hundred  and  thirty-odd  years  old  we  discover 

we  have  ndther  effidency  nor  control.  It  is  stated  and  conceded 
very  side  that  our  whole  representative  system  is  in  the  hands  of  the 
ichine":  That  the  people  do  not  in  reality  choose  their  representa- 
I  any  longer,  and  that  their  representatives  do  not  serve  the  general 
pest  imless  dragooned  into  doing  so  by  extraordinary  forces  or  agita- 
,  but  are  controlled  by  personal  and  private  influences;  that  there  is 
fne  anywhere  whom  we  can  hold  publicly  responsible,  and  that  it  is 
-and-seek  who  shall  be  punished,  who  rewarded,  who  preferred,  who 
Aed, — ^that  the  processes  of  government  amongst  us,  in  short,  are 
iiazard,  the  processes  of  control  obscure  and  ineffectual.  And  so  we 
it  the  beginning  again.  We  must,  if  any  part  of  this  be  true,  at  once 
lie  ourselves  again  to  finding  means  to  make  our  governments, 
ther  in  our  dties,  in  our  states,  or  in  the  nation,  representative, 
omsible,  and  effident.^ 

!*o  sum  up  the  conclusions  of  this  keen  observer  of  po- 
:al  affairs:  The  public  was  never  better  informed,  nor 
re  intelligent,  never  more  eager  to  make  itself  felt  in  the 

Hide  and  Seek  Politics,**  North  American  Review,  vol.  cxci  (November, 

)•  pp.  588  ff. 
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control  of  government  for  the  betterment  of  the  nation 
than  it  is  now.  But  the  public  was  never  more  helpless 
to  obtain  its  purposes  by  ordinary  and  stated  means.  It 
has  to  resort  to  convulsive,  agitated,  almost  revolutionary, 
means  in  order  to  have  its  way.  In  short,  the  definite 
constructive  organization  by  which  public  opinion  can  be 
made  vital,  pervasive,  and  effective  remains  as  yet  in  large 
part  to  be  accomplished.  **  The  concern  of  patriotic  men 
is  to  put  our  government  again  on  its  right  basis  by  sub- 
stituting the  popular  will  for  the  rule  of  guardians,  the 
processes  of  common  counsel  for  those  of  private  arrange- 
ments." ^ 
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POUTICAL  PARTIES  AND  GOVERNMENT* 

Political  Parties  in  Modern  Governments 

Modern  governments  in  all  but  a  few  countries  are  under 
the  control  and  direction  of  political  parties.  Political 
parties  as  we  find  them  to-day  are  a  recent  phenomenon 
and  have  been  an  outgrowth  of  the  increase  of  popular 
partacii>ati<m  in  public  affairs.  The  electorate  in  all  demo- 
cratic countries  is  formed  into  fairly  well-defined  and  com- 
pact groups  of  those  who  think  along  similar  lines  and  who 
unite  to  secure  control  of  the  government.  Party  organiza- 
tions had  their  first  and  most  effective  development  in 
England,  where  the  Cabinet  and  party  system  developed 
outside  of  the  formal  machinery  of  government.  The 
Cabinet  or  parliamentary  system  of  government  as  it 
evolved  in  England  normadly  presupposes  two  great 
parties — one  known  as  the  government  and  the  other,  the 
opposition.  All  countries  accepting  democratic  institu- 
tions have  found  it  necessary  to  form  something  in  the  way 
of  a  party  system,  and  constitutions  frequently  make  defi- 
nite provisions  for  the  .co-operation  of  parties  in  government. 
With  respect  to  the  participation  of  the  electorate  in  po- 
litical action,  it  is  observed  that  citizens  may  be  divided 
into  five  main  groups: 

X.  Reactiooaries — who  seek  to  return  to  the  practices  and  the  institu- 
tioiis  of  the  past. 


NatUm^  Campaif^  Ttxibooks — ^Republican,  Democratic,  Socialist,  and 
other  nattonal  parties. 
Copies  of  Section  laws,  rules,  and  regulations  for  the  state. 
Bulots  for  local,  state,  and  national  electvona. 
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2.  Conservatives — who  desire  to  retain  existing  institutions. 

3.  Liberals — ^who  propose  to  reform  existing  institutions. 

4.  Radicals — ^who  desire  to  abolish  existing  institutions  and  ests 
a  new  order. 

5.  Extreme  Radicals — who  oppose  the  existing  order  and  favor : 
lutionary  methods  to  bring  about  desired  changes. 

There  are  different  degrees  of  opinions  represented  in  < 
of  these  groups,  ranging  from  the  extreme  advocates  to 
moderate  and  indifferent.  These  five  groups,  with  var 
degrees  of  distinctness,  may  be  found  as  the  basis  of  pi 
divisions  in  most  European  coimtries. 

When  the  reactionaries  and  conservatives  tempora 
agree  to  combine  for  certain  purposes,  and  likewise 
liberals^  and  radicals  join,  a  working  arrangement  is  fon 
for  two  well-defined  parties.  The  two-party  system,  h 
ever,  while  it  has  had  a  fair  degree  of  success,  seems  tc 
breaking  up  into  small  groups,  a  number  of  which  ir 
unite  to  have  sufficient  adherents  to  control  the  gov( 
ment.  This  division  into  many  groups  has  been  cha 
teristic  of  parties  in  France  and  Germany  and  0I 
European  countries,  and  now  seems  to  be  replacing 
former  two-party  system  in  England.  An  indicatior 
the  variety  of  the  groups  may  be  gathered  from  the  lis 
parties  in  recent  elections  in  England  and  France.^ 

Party  Divisions  in  the  United  States 

In  spite  of  the  plans  and  wishes,  of  the  constitut 
makers,  parties  were  inevitable  in  the  United  States.  ' 
very  structure  of  the  government  necessitated  the  divi: 
of  the  voters  into  groups  and  the  maintenance  of  str 
organizations  under  the  guidance  of  experienced  lea< 
and  with  local  organizations  and  committees  in  every  j 
of  the  Union.  A  political  party,  from  the  American  sta 
point,  may  be  defined  as  a  more  or  less  permanent  organ 

*  Consult  Die  "  Statesmen's  Year-Book  "  and  current  magazines  for  pr 
party  divisions  in  England^  France,  Italy,  Germany,  and  Japan. 


POLITICAL  PARTIES   AND   GOVERNMENT  1 29 

tion  of  individuals,  or  groups  of  individuals,  fluctuating  in 

personnel  and  numbets,  united  by  common  principles  or  a 

common  policy,  and  having  for  its  immediate  end  the 

control  of  the  government  through  the  carrying  of  elections 

and  the  possession  of  office. ' 

In  the  United  States,  as  in  England,  the  conspicuous 
fact  with  regard  to  political  parties  is  the  dominant  control 
exercised  interchangeably  by  the  two  leading  political 
parties.  Minor  parties  have  come  into  existence  and  have 
continued  for  diort  periods,  and  the  tendency  within 
recent  years  has  been  for  the  electorate  to  divide  into  small 
groups  which,  in  the  growth  of  their  power,  seem  to  indi- 
cate the  weakening  of  the  two-party  system  which  has 
been  dominant  with  but  few  exceptions  from  the  election 
of  Jefferson  to  that  of  Wilson.  The  chief  existing  political 
parties  are  the  following:  (i)  The  Democratic  party,  which 
is  the  successor  of  the  old  Anti-Pederalist  party  has  fol- 
lowed in  the  main  the  doctrine  of  a  strict  interpretation  of 
the  Federal  Constitution,  the  principle  that  the  rights  of 
the  states  should  be  preserved  and  interfered  with  as  little 
as  possible,  and  that  government  should  be  limited  so  that 
the  individual  may  be  allowed  a  large  measure  of  freedom. 
The  party  has  recently  been  opposed  to  a  high  protective 
tariff,  to  imperialism,  to  commercial  diplomacy,  and  to  the 
extension  of  the  powers  of  the  Federal  government  by  means 
of  executive  and  judicial  construction.  (2)  The  Republican 
party,  which  is  the  successor  of  the  old  Federalist  and 
Whig  parties,  has  favored  a  liberal  and  rather  loose  inter- 
pretation of  the  Constitution,  and  as  a  consequence,  an 
extension  of  the  powers  of  the  Federal  government  by 
legidative  acts,  by  executive  authority,  and  judicial  con- 
stnictjon.  It  has  stood  for  the  rights  of  the  nation  as 
against  the  states.  The  party  has  been  the  champion  of  a 
protective  tariff,  of  national  improvements  under  the 
authority  of  the  Federal  government,  of  colonial  expansion, 
of  liberal  pensions,  of  negro  suffrage,  and  of  a  gold  monetary 
j      standard.     The  position   of  the   Republican   party   was 
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Strengthened  and  made  more  secure  by  the  advocacy  and 
adoption  of  measures  tending  to  benefit  commercial  and 
capitalistic  enterprises.  It  is  a  notable  fact,  however,  that 
parties  change  their  policies  when  placed  in  charge  of  the 
government;  and  despite  former  party  principles,  such 
policies  are  adopted  as  appear  to  accord  with  the  pre- 
vailing public  sentiment.  Strictly  speaking,  the  main 
basis  of  cleavage  is  that  normally  defined  as  the  "ins"  and 
the  "outs  '* — ^namely,  those  in  control  of  public  power  and 
those  in  opposition  thereto. 

Among  the  minor  parties,  the  most  important  is  the  So- 
cialist party,  organized  in  1 900.  It  advocates,  among  other 
things,  government  ownership  of  lands,  railways,  telegraph 
lines,  and  other  means  of  production  and  transportation. 
Within  recent  years,  those  holding  progressive  and  radical 
views  have  at  times  bolted  the  Democratic  and  RepubUcan 
parties.  In  1912,  such  a  radical  wing,  known  as  the  Pro- 
gressives, left  the  Republican  party  and  stood  for  its  own 
candidate,  thus  assimng  the  election  of  Woodrow  Wilson. 
There  is  an  increasing  tendency  for  parties  in  the  United 
^States  to  divide  on  issues  of  liberalism  and  radicalism.  The 
liberals  and  radicals,  who  favor  social  reform  and  welcome 
changes  in  government  and  administration,  are  pitted 
against  the  conservatives  and  reactionaries,  who  support 
the  continuance  of  the  existing  order  and  the  protection 
of  property  and  vested  interests.  This  division  seems  to 
indicate  the  ultimate  breaking  up  of  the  old  parties  into 
new  divisions  somewhat  similar  to  the  radical  and  con- 
servative parties  of  England  and  other  European  coimtries. 
It  was  this  division  which  was  forecasted  by  Woodrow 
Wilson  in  his  first  campaign,  when  he  declared  himself  a 
radical  rather  than  a  democrat.^ 

Parties  and  the  Separation  of  Powers. — Owing  to  the  fact 
that  the  powers  of  government  are  divided  among  three 
departments  in  state  and  nation,  and  because  of  the  division 

^  Report  on  Ike  party  divisions  in  the  last  presidential  campaign.    See  recent 
"  Work  Almanack 


)l; 


POLITICAL    PARTIES    AND    GOVERXMEXT  131 

of  powers  between  the  Federal  and  the  state  authorities, 
party  government  has  proved  indispensable  in  the  opera- 
tion of  the  government  of  the  United  States.  It  is  neces- 
sary, therefore,  that  any  party  which  desires  to  carry  out 
a  policy  shall  secure  imity  in  the  three  departments  of  the 
Federal  government  and  also  in  the  state  governments 
through  which  national  fimctions  must  often  be  per- 
formed. A  party  finds  it  essential  not  only  to  sectu'C  con- 
trol of  the  Federal  government,  but  also  to  become  powerful 
and  influential  in  the  states  where  supplemental  legislation 
is  often  required  and  where  effective  action  can  be  secured 
only  by  party  harmony.  Thus  the  theory  of  the  separation 
of  powers  has  tended  to  render  party  control  necessary  to 
secure  harmony  between  the  legislative  and  executive 
branches  of  the  government.  Without  co-operation  be- 
tween the  legislative  and  the  executive  departments,  the 
machinery  of  government  cannot  be  successfully  operated. 
In  England  the  legislative  and  executive  departments  are 
combined,  and  with  the  aid  of  the  Cabinet  unity  is  secured 
in  legislation  and  administration.  In  the  United  States, 
•such  co-ordination  must  be  obtained  outside  of  the  law. 
Instead  of  establishing  tmity  and  harmony  in  a  formal  and 
constitutional  manner,  they  are  obtained  in  an  informal 
and  extra-constitutional  arrangement.  The  possibility  of 
.  breach  between  the  executive  and  the  legislature  is  thus 
prevented,  except  occasionally,  by  political  parties.  In 
accomplishing  unity,  the  party  system  fulfills  its  best  end 
and  thereby  prevents  the  turmoil  which  would  result 
from  a  lack  of  harmony  between  the  legislative  and  the 
executive  authorities.^ 

Extra-Legal  Growth  of  Parties  in  the  United  States. — In  no 
other  country  have  party  organization  and  machinery 
been  developed  to  such  a  degree  as  they  have  been  in  the 
United  States.  This  remarkable  growth  has  taken  place 
contrary  to  the  intentions  of  the  makers  of  the  Federal 

'  For  an  interesting  presentation  of  this  point  of  view  consult  F.  J.  Good- 
now.  Politics  and  Admtnistration  (The  MacimWan  Corn^xv.^ ,  \<^F^ « 
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Constitution,  who  believed  that  political  parties  were 
desirable.  But  notwithstanding  the  fact  that  the  Cor 
tution  and  laws  were  designed  to  operate  without  pari 
the  advisability  and  necessity  of  some  form  of  polit 
organization  for  the  purpose  of  controlling  the  govemir 
were  early  admitted  and  acted  upon  by  the  leaders  of  of 
site  intere^s  and  diverse  habits  of  political  thinking.  ' 
,  machinery  which  was  to  put  into  operation  this  extra-l( 
method  of  directing  the  government,  and  which  has  c 
tinued  to  function  as  such,  involves  some  of  the  n 
interesting  and  important  phases  of  popular  govemm< 
Just  how  this  extra-legal  machinery  may  best  be  mad< 
serve  the  purpose  which  occasioned  its  incipiency,  i 
matter  of  moment  to  persons  prominent  in  public  aif 
and  should  be  of  as  much  interest  to  the  average  citi; 
The  characteristic  phases  of  this  informal  party  organ 
tion  have  been  the  growth  of  the  caucus,  the  convent: 
and  more  recently  the  direct  primary. 

The  Caucus, — Informal  and  semisecret  caucuses  s( 
to  have  been  held  frequently  in  Colonial  and  Revolution 
times,  and  were  used  as  party  devices  very  early  in 
political  history  of  the  United  States,  as  is  evidenced 
the  comment  of  John  Adams  relative  to  the  Caucus  C 
of  Boston.*  At  first,  the  chief  purpose  of  the  caucus  i 
form  of  party  organization  was  the  nomination  and  e 
tion  of  candidates  to  offices,  for  which  no  provision 
made  in  laws  and  constitutions.  Various  methods  ^ 
followed  in  the  nomination  of  officers,  the  most  import 
of  which  were  self -announcement  (where  a  person  presen 
himself  as  a  candidate  for  office),  and  selection  by  cau( 
The  informal  caucus,  which,  according  to  Adams,  met ; 
nominated  party  candidates,  was  superseded  by  the  n 


^  **In  the  garret  of  Tom  Dawes,"  said  Adams,  "they  smoke  tobacco 
you  cannot  see  from  one  end  of  the  garret  to  the  other.  There  they  c 
flip,  I  suppose,  and  they  choose  a  moderator  who  puts  questions  to  the 
regularly;  and  selectmen,  assessors,  collectors,  fire  wardens,  and  repress 
tives  arc  regularly  chosen  before  they  are  ch9§en  in  the  town/'  John  Ad 
Wwki  (Boston,  1856),  vol  ii,  p,  144, 
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definite  system  of  nomination  provided  by  the  congres- 
sional caucus  for  the  Union  and  by  the  legislative  caucuses 
for  the  states.  The  nominations  were  made,  as 'a  rule, 
by  amilar  methods,  each  party  in  the  legislature  gathering 
in  the  caucus  and  selecting  candidates  for  the  various 
national  and  state  offices. 

On  accoimt  of  the  secret  methods  which  were  practiced 
and  of  the  fact  that  the  caucus  was  cleariy  not  in  line  with 
the  constitutional  provision  for  the  election  of  President, 
the  caucus  proved  unpopular  from  the  beginning.  It  be- 
came the  center  of  attack  by  the  growing  Democratic  party 
of  the  pioneer  states  of  the  West,  and  was  the  issue  in  the 
campaign  for  the  election  of  Jackson  when  he  rallied  his 
supporters  on  a  platform  to  overthrow  King  Caucus. 

Although  it  is  supposed  to  haye  been  abolished  officially, 
the  caucus  as  a  device  for  the  conduct  of  business  within 
the  party  continues  as  one  of  the  most  powerful  agencies 
of  government.  Not  only  does  a  small  group  of  each  party 
prepare  the  program  of  action  for  the  party  and  submit  it 
for  adoption,  but  some  very  important  government  fimc- 
tions  are  in  actual  practice  performed  by  the  caucus,  after 
^ch  mere  formal  approval  is  publicly  accorded.  The 
caucus  selects  the  Speaker  of  the  House  of  Representatives, 
approves  the  selection  of  the  chairmen  of  all  of  the  im- 
portant committees  in  Congress,  and  outlines  the  main 
poKcies  to  be  formulated  into  law  before  a  regular  session 
of  Congress  convenes.  And  then,  in  solemn  and  formal 
manner,  the  acts  of  the  majority  caucus  are  passed  as  the 
^  of  each  House  of  Congress,  the  minority  usually  reg- 
istering its  opposition,  the  main  lines  of  which  have  also 
been  determined  in  the  caucus  of  the  minbrity  members. 
Likewise,  the  party  program  in  state,  county,  and  city  is 
prepared  in  local  party  caucuses.  Thus  the  effort  to  kill 
King  Caucus  merely  resulted  in  checking  some  of  the  power 
of  this  ancient  political  device.* 

\^Pori  OH  the  work  of  the  caucus  preceding  (a)  the  last  session  of  a  state 
•^IMtowe,  (b)  the  last  regular  session  of  Congress.     Consult  newspapers. 


134         PRINCIPLES  AND   PROBLEMS   OP   GOVERNMENT 

The  caucus  as  a  regular  system  of  nomination  in  bot 
state  and  nation,  was  overthrown,  however,  in  the  latt< 
part  of  the  decade  from  1820  to  1830.  For  a  while  the: 
was  no  definite  system  of  party  organization,  and  a  rath< 
informal  method  of  nomination  was  pursued,  candidate 
being  placed  in  nomination  by  local  or  state  conventioi 
or  by  mass  meetings.  With  the  decline  of  the  legislati^ 
caucus  came  a  feeling  of  distrust  for  party  leaders  and 
refusal  to  do  their  bidding.  There  was  an  urgent  demar 
for  a  more  democratic  organization  of  parties,  and  tl 
process  of  nomination  then  in  use  was  objected  to  as  beii 
unauthoritative.  This  general  dissatisfaction  with  tl 
congressional  caucus  and  with  the  informal  methods 
nomination  which  followed  after  the  abandonment  of  tl 
formal  caucus  led  to  the  formation  of  the  nominatii 
convention,  which  has  since  become  so  important  a  fact 
in  American  politics. 

The  Convention. — The  first  national  convention  was  he 
by  the  Anti-Masonic  party  in  183 1.  The  idea  proved  to 
so  popular  that  in  183  2  both  of  the  leading  parties,  Natior 
Republicans  and  Democrats,  called  conventions.  Frc 
this  date,  with  few  exceptions,  the  candidates  of  all  parti 
for  the  Presidency  and  the  Vice-Presidency  have  be 
nominated  by  conventions.  The  convention  system,  whi 
turned  out  to  be  advantageous  for  national  political  pt 
poses,  was  soon  employed  for  similar  purposes  in  sta 
and  local  organizations,  and  these  local  conventions  becar 
closely  connected  with  the  national  conventions. 

The  three  fimctions  which  the  convention  performs  ai 
first,  to  formulate  party  rules  and  procedure  and  to  sele 
candidates  for'  the  important  offices  in  the  states  and 
the  nation;  second,  to  adopt  statements  of  principles  ai 
policies  commonly  known  as  the  party  platform;  thir 
to  choose  permanent  party  officers  and  the  committee 
committees  to  direct  the  campaign  for  the  election  of 
party  ticket  and  to  provide  for  the  calling  of  subseque 
conventions.    It  thus  became  the  legislature  for  the  part 
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to  which  was  delegated  the  authority  of  determining  party 
policies  and  of  choosing  party  officers.  The  basis  for 
representation  in  the  convention  is  either  the  county  or 
the  legislative  district.  Delegates  may  be  apportioned 
among  the  counties  or  districts  either  according  to  popula- 
tion or  according  to  the  respective  number  of  votes  cast 
at  the  last  election.  The  convention  system  very  soon 
exercised  control  over  all  of  the  important  offices,  divisions, 
policies,  and  administration  of  government  in  the  United 
States.^  Though  the  convention  system  has  succeeded  the 
infonnal  and  formal  caucuses  of  an  earlier  period,  the  direc- 
tion and  control  of  the  conventions  still  lie  within  the 
domination  of  an  inner  circle  not  so  vitally  different  from 
the  old-time  caucus. 

Party  Committees. — Under  the  convention  system,  there 
developed  a  hierarchy  of  committees  which  constitutes 
the  extra-legal  political  machinery  by  which  party  interests 
are  guarded  and  by  which  party  campaigns  and  elections 
are  conducted.  At  the  top  of  this  hierarchy  is  to  be  found 
the  national  committee,  which  is  composed  of  a  party 
representative  from  each  state  and  territory,  and  at  the 
head  of  which  is  a  chairman  who  is  the  recognized  leader  of 
his  party.  The  national  committee  provides  for  the 
national  convention,  formulates  the  method  of  procedure, 
and  diffuses  propaganda  necessary  to  a  successful  party 
campaign.  Below  the  national  committee  are  the  congres- 
sional committee,  which  has  charge  of  party  interests  at 
the  congressional  elections  between  presidential  campaigns; 
Restate  central  committees;  and  the  assembly,  district, 
county,  city,  and  ward  committees.  Forming  a  network 
reaching  from  the  centers  of  poUtical  activity  to  the 
roost  remote  comers  of  the  coimtry,  this  extra-legal  ma- 
chinery is  ever  in  action,  promoting  the  interests  of  the 
party  and  looking  toward  the  election  of  the  men  of  its 
choice.    The  personnel  of  these  committees  usually  con- 

'  ^pwt  on  the  preparation  for  and  the  holding  of  the  recent  national  con- 
^^ion,    Consult  newspapers  and  magazines. 
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sists  of  men  who  arc  not  so  much  desirous  of  i}ohtical  po:si- 
tions  as  of  political  favors,  or  of  the  control  of  the  disburso- 
ment  of  political  funds.     It  is  largely  this  aspect  of  tfie 
committee  system  which  has  brought  it  into  disrepute  in 
many  states.     Though  it  is  generally  conceded  that  the 
work  done  by  the  various  committees  could  not  easily  be 
done  by  other  than  comparatively  small  bodies  of  men, 
and  that  successful  party  government  necessitates  some 
such  plan,  the  extra-legal  phase  of  the  committee  system 
has  come  into  such  disrepute  that  steps  have  been  taken 
to  render  the  state  committees  more  directly  responsible 
to  the  electorate. 

With  the  introduction  of  the  party  machinery  under  the 
convention  system  came  the  acceptance  of  the  principle  of. 
rotation  in  office,  with  the  idea  of  short  terms  and  frequenlM 
elections.    The  practice  followed  by  Jackson  and  his  succes^ 
sors  in  the  Presidency  became  general  throughout  the  states 
— namely,  for  the  politicians  to  control  the  conventions 
with  a  view  to  the  distribution  of  the  spoils.    Availability 
was  made  the  first  qualification  for  candidates  to  office. 
With  this  practice  came  an  exaltation  of  party  loyalty  and 
the  growth  of  a  class  of  office-seekers.    Thorough  organiza- 
tion and  effective  party  discipline  were  accomplished  before  ' 
the  Civil  War.    The  war  resulted  in  the  strengthening  of 
these  organizations.     The  North  perfected  its  machiiiery 
to  hold  the  government  under  its  control ;  the  South  organ- 
ized as  a  solid  South  to  fight  reconstruction  policies.     In 
the  conventions  centered  the  great  contests  for  political 
power  and  preferment.    Despite  the  fact,  then,  that  efforts 
have  been  made  to  regulate  the  conduct  both  of  the  caucus 
and  of  the  convention,  to  limit  their  action  and  even  to 
abolish  them  entirely,  they  both  continue  to  persist  as 
influential  parts  of  the  political  machinery.     Whether  to 
abolish  the  caucus  and  the  convention  systems  or  whether 
to  continue  to  retain  them  as  permanent  organs  of  party 
government  in  their  present  form  or  in  a  modified  form, 
are  issues  on  which  there  is  a  wide  diversity  of  opinion. 
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If  caucus  and  convention  are  to  be  retained,  it  then  becomes 
necessary  to  determine  what  functions  can  properly  be  ac- 
corded to  these  party  devices  and  to  define  the  regulations 
by  law  under  which  they  may  operate.^ 

Depbcts  of  the  Party  S^s^m 

With  the  rise  and  growth  of  parties  in  troJJnited  States 
have  come  corrupt  and  undesirable  practicesX  To  such  an 
extent  have  these  developed  that  radical  refom^rs  would 
eliminate  ilwrties.  Though  the  founders  of  our  nation, 
fearing  the  evils  which  accompany  political  divisions, 
made  no  provisions  for  parties  in  the  fundamental  law, 
they  were  not  only  inevitable,  but  also  have  served  a  valu- 
able piupose  in  the  political  mechanism  of  the  government. 
Parties  are,  no  doubt,  essential  in  promoting  the  funda- 
mental aims  of  a  democratic  form  of  government,  in  uni- 
fying, in  harmonizing,  and  in  directing  the  various  depart- 
ments. But  the  real  service  which  the  party  system 
renders  toward  that  end  will  continue  to  be  thwarted  unless 
the  conspicuous  evils  and  vital  problems  which  have  de- 
veloped with  the  system  are  given  that  thought  and  effort 
on  the  part  of  citizens  which  will  lessen  or  eradicate  such 
evils. 

The  Convention  System. — Evils  and  defects  which  de- 
veloped under  the  convention  system,  and  later  in  connec- 
tion with  the  primaries,  have  tended  to  discredit  party 
machinery  and  party  organization.  One  of  the  chief  defects 
of  the  convention  system,  it  has  been  claimed,  is  that  con- 
ventions are  frequently  in  the  hands  of  disreputable  leaders.^ 
This  fact  was  evidenced  in  the  roster  of  a  Cook  County 
convention  which  met  in  Chicago  in  1896,  in  which,  accord- 
ing to  a  current  report,  there  were  157  delegates  who  had 
been  convicted  of  crime,  and  278  saloon  keepers,  pool- 

^  Report  an  the  status, of  the  convention  in  your  state.  Secure  information 
from  officers  of  state  committee,  county  committee,  and  precinct  committee, 

•  P.  O.  Ray,  Introduction  to  Political  Parties  and  Practical  Politics,  revised 
edition  (Charles  Scribner's  Sons,  191 7),  p.  127. 
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room  proprietors,  etc.,  out  of  a  total  of  723  delegates.* 
It  is  hardly  likely  that  such  a  body  would  select  nominees 
representing  the  best  citizenship  of  the  commimity.  Other 
defects  which  have  developed  under  the  convention  system 
are  the  use  of  bribery  and  the  intimidation  of  delegates 
before  the  meeting  of  the  convention;  the  sending  of  sub- 
stitutes as  proxies,  by  which  imscrupulous  politicians  often 
performed  the  duties  of  regularly  elected  delegates;  the 
practice  of  organizing  a  faction  among  those  defeated  at  the 
primaries  in  order  to  contest  the  election  of  the  regularly 
chosen  delegates;  and  the  indulgence  in  fraudulent  pro- 
ceedings which  frequently  resulted  in  depriving  the  in- 
dividual delegate  of  his  judgment  and  vote.  These  and 
other  evils  of  the  convention  system  tended  to  discredit 
convention  procedure  and  brought  about  a  general  de- 
mand for  nomination  by  primaries.  Government  became 
a  matter  in  which  the  few  job  seekers  and  ward  poli- 
ticians might  exercise  their  activities  and  ingenuity;  and 
to  this  type  of  citizen  it  gave  its  chief  incentive  and  en-  I 
couragement.  To  the  orderly  citizen  there  was  a  positive 
discouragement  to  participate  in  the  sometimes  outrageous 
procedure  which  conventions  encouraged.  All  of  these 
evils  developed  under  a  system  in  which  the  rules  and 
regulations  of  conducting  conventions  were  regulated  by 
each  party  according  to  its  own  desires.  The  theory  pre- 
vailed that  political  parties  were  private  affairs  in  which 
the  state  had  no  interest,  and  parties  were  thus  allowed  to 
manage  their  own  affairs  in  what  has  been  called  an  extra- 
legal and  extra-constitutional  fashion.  The  customary 
method  of  procedure  is  thus  described  by  M.  Ostrogorski: 

The  absolute  power  of  the  small  cliques  of  managers,  who  settled  every- 
thing behind  the  scenes,  was  such  a  common  thing  with  them,  that  the 
old  appellation  of  Caucus,  in  the  sense  of  secret  meeting,  of  cabal,  was 
revived  and  applied  in  everyday  language  to  the  primaries,  either  term 
being  used  indifferently,  and  finally  extended  to  the  whole  system  of  the 

1  P.  O.  Ray,  Introduction  to  Political  Parties  and  Practical  Politics^  revised 
edition  (Charles  Scribner's  Sons,  1917),  p,  12S. 
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representative  party  organization,  of  which  the  primaries  were  the  basis, 
under  the  name  of  "caucus  system."  The  professional  politicians,  who 
filled  the  Organization  at  all  its  stages,  executed  their  movements,  tmder 
the  direction  of  the  managers  and  the  wirepullers,  with  such  imiformity 
and  with  such  indifference  or  insensibility  to  right  and  wrong,  and 
operated  with  such  unerring  certainty  on  the  electorate,  that  they 
evoked  the  idea  of  a  piece  of  mechanism  working  automatically  and 
blindly, — of  a  machine.  The  effect  appeared  so  precisely  identicsd  that 
the  term  "Machine"  was  bestowed  on  the  Organization  as  a  nickname, 
which  it  bears  down  to  the  present  day,  even  in  preference  to  that  of 
"Caucus."* 

The  convention  system  was  built  upon  a  series  of 
primaries  entirely  unregulated  by  law  and  controlled,  as  a 
rule,  in  the  interests  of  the  dominant  machine.  Some  of 
the  most  notorious  evils  were  practiced  in  such  imregulated 
primaries. 

Unregulated  Primaries. — The  evils  which  centered  around 
the  unregulated  primaries  were,  briefly  :^  The  predominance 
of  the  foreign  elements,  and  as  a  result  the  increase  of  the 
large  vote  which  has  been  continuously  used  by  the  party 
managers  for  their  own  special  and  private  ends;  and  the 
holding  of  primaries  in  objectionable  places,  saloons,  and 
other  centers  which  the  respectable  citizens  have  found 
objectionable  in  case  they  performed  their  duties  as 
voters.  A  few  years  ago  the  majority  of  primaries  were 
held  in  saloons,  tmder  conditions  which  were  far  from  con- 
ducive to  good  citizenship.  Often  rough  and  outrageous 
conduct  prevailed  at  the  primaries,  and  it  has  been  a 
favorite  practice  to  conduct  the  whole  affair  in  such  a 
manner  in  order  to  discourage  the  participation  of  those 
who  did  not  sanction  such  procedure.     Bribery  has  been 

*  M.  Ostrogorski,  Democracy  and  the  Organization  of  Political  Parties; 
vol.  ii  (The  Macmillan  Company,  1908),  pp.  128-129. 

Report  on  Tammany  Hall,  Cf,  James  Bryce,  The  American  Commonwealth, 
ch.  buxviii,  and  references  in  Ray.  op.  cit.,  pp.  ^74-481. 

Report  on  the  Philadelphia  and  Pennsylvanta  Machine,  Cf,  Bryce,  op. 
cit.  Ixzjdx,  and  C.  A.  Beard,  Readings  on  American  Government  and  Politics, 
p.  127,  and  references  in  Ray  op.  cit.,  pp.  474-481. 

Report  on  the  Colorado  Machine.  Cf.  Ben  B.  Lindsey  and  Harvey  J. 
Himns,  The  Beast  (Doubleday,  Page  &  Co.,  191  o). 

*For  this  summary  we  are  indebted  to  P.  O.  Ray,  op.  cit.,  pp.  115  flf. 
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used  notoriously  in  elections  when  necessary  to  carry  out 
the  wishes  of  the  boss  or  the  machine,  and  party  affairs 
have  often  been  conducted  by  a  very  small  group  or  ting 
made  up  of  those  who  were  seekers  for  office  or  were  in 
the  pay  of  some  special  or  private  interests  and  wcw 
seeking  to  control  the  government  for  these  ends.  Al- 
though laws  have  been  enacted  to  prevent  practically  all 
of  these  evils,  nevertheless  recent  revelations  have  made 
it  clear  that  such  methods  and  devices  have  by  no  means 
been  eliminated. 

The  Regulated  Primary. — As  a  result  of  a  growing  dis- 
satisfaction with  the  convention  system,  dominated  by ' 
party  bosses  and  run  by  party  committees,  there  developed 
a  popular  attempt  to  ascertain  more  nearly  the  popular 
will  through  the  direct  primary.  In  most  states  it  is  now 
used  in  some  form  in  the  nomination  of  state  and  local 
officers.  But  even  under  the  direct-primary  system  many 
states  have  retained  some  form  of  the  party  convention 
as  an  organized  agency  to  formulate  the  party  platform 
and  to  assist  in  the  administration  of  certain  phases  of  the 
election  laws.  Moreover,  in  some  states  where  conventions 
have  given  way  to  the  direct  primary,  they  have  been 
re-established  in  order  to  permit  the  selection  of  candi- 
dates for  certain  offices. 

The  first  primary  law,  passed  by  California  in  1866, 
was  purely  optional,  and  in  case  it  was  accepted  by  a  party 
required  that  (i)  due  notice  be  given  of  the  time  and 
place  of  the  electionc  of  candidates  and  delegates;  (2) 
publication  in  the  papers  of  the  time  and  place  of  the 
primary  be  required;  (3)  provision  be  made  for  a  super- 
visor to  examine  prospective  voters.  In  addition  penal- 
ties were  provided  for  violation  of  the  act.  In  Crawford 
County,  Pennsylvania,  a  system  was  devised  by  which  j 
nominations  were  made  by  all  parties  on  the  same  day 
under  the  same  rules  and  regulations.  This  system  was 
later  recognized  and  approved  under  laws  enacted  by 
other  states,  in  the  effort  to  institute  a  statewide  regidation 
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of  primaries.  Public  attention  was  then  directed  to  the 
evils  of  parties  and  their  regulation  by  law.  Beginning 
with  1880,  laws  were  passed  in  rapid  succession.  These 
statutes  were  designed  mainly  to  prohibit  fraud,  such  as 
double  voting,  folding  tickets,  stuffing  ballot  boxes,  im- 
personating a  voter,  bribery,  and  intimidation.  The 
beginning  of  effective  regulation  of  primaries  came  with  the 
New  York  act  of  1882,  which  was  made  applicable  to  a 
few  counties  and  which  was  followed  by  similar  acts  in 
other  states.  About  this  time  statutes  began  to  prescribe 
the  conditions  of  membership  in  a  political  organization 
and  to  institute  party  tests  for  participation  in  primaries. 
The  state  was  slow  to  assiune  the  expenses  of  the  primaries, 
charges  being  supposed  to  devolve  upon  the  parties. 
Eventually,  however,  the  expense  of  the  primary  was  made 
a  public  charge.  Qualifications  of  primary  voters  were  no 
longer  left  to  the  party  itself.  It  was  required  that  quali- 
fications should  be  stated  to  the  public  in  advance  and 
that  only  qualified  voters  should  participate  in  the  voting. 
A  form  of  oath  was  prescribed  and  a  test  required  for  the 
voters.^ 

About  the  same  time  a  beginning  was  made  in  the  regu- 
lation of  conventions.  The  acts  regulating  conventions 
began  to  provide  (i)  the  fixing  of  the  date  of  the  conven- 
tion, (2)  the  call  of  the  convention  and  convention  pro- 
cedure, and  (3)  party  committees,  particularly  organization, 
terms,  and  elections. 

The  principle  of  the  primary  has  also  been  applied  to  the 
selection  of  delegate  to  the  national  conventions  at  which 
presidential  nominees  are  selected.  To  the  Chicago  con- 
vention in  1920,  569  delegates  were  selected  through  state 
presidential  primaries,  and  to  the  San  Francisco  conven- 
tion 638  delegates  were  thus  chosen.*  After  a  careful 
study  of  the  methods  employed  by  the  states  in  the  conduct 

*  C.  E.  Merriam,  Primary  Elections  (University  of  Chicago  Press,  1909), 
pp.  9ff. 

«  Ralph  S.  Boots,  "The  Presidential  Primary,"  Supplement  to  (he  National 
Municipal  Rmevff  vol.  iX|  no.  9  (September,  1920). 
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of  the  presidential  primaries  Mr.  Ralph  S.  Boots  stur 
marizes  the  defects  of  the  present  system,  chief  amon 
which  are:  large  expendittires  required  of  candidates  wh 
desire  to  conduct  a  campaign  in  all  the  states,  and  th 
failure  of  so  many  voters  to  participate  that  the  resul 
loses  significance.  To  remedy  some  of  the  present  difficul 
ties  it  is  suggested  that  primaries  in  all  states  be  held  oi 
a  uniform  day,  that  registration  be  required  on  a  similai 
basis  in  all  states  and  that  a  limitation  be  placed  on  the 
expenditure  of  money  to  secure  the  nomination.  Conclud- 
ing his  observations  on  the  presidential  primary,  Mr.  Boots 
remarks:  '*It  is  one  of  the  first  essentials  of  the  success 
of  popular  government  that  the  people  believe  it  is  populai 
and  have  confidence  in  its  representative  character  and 
responsiveness.  There  is  not  lacking  evidence  that  this 
condition  does  not  obtain  to  a  satisfactory  extent  respectinf 
the  election  of  the  Chief  Magistrate  of  the  United  States."^ 

The  rapid  spread  of  the  direct  primary  is  evidenced  bj 
the  fact  that  there  are  only  a  few  states  that  do  not  have 
a  direct  primary.  And  at  the  same  time  that  the  direcl 
primary  has  been  accepted  as  the  method  of  nominatior 
for  almost  all  offices,  a  widespread  agitation  has  developec 
for  the  repeal  of  the  primary  laws  in  order  to  return  U 
the  convention  system. 

The  chief  criticisms  brought  against  the  direct  primarj 
are,  first,  that  the  system  fails  to  bring  out  a  fiiU  vote 
Although  it  was  claimed  for  the  direct  primary  that  i 
would  result  in  the  more  general  participation  of  Xh 
voters  in  the  making  of  nominations,  it  is  rather  imusua 
for  50  per  cent  or  more  of  the  qualified  voters  to  take  par 
in  primary  elections.  In  answer  to  this  objection,  it  i 
contended  that  many  more  participate  in  making  nomins 
tions  than  was  the  practice  when  former  caucus  method 
and  conventions  prevailed.  The  second  criticism  againi 
the  primary  is  that  the  financial  burden  imposed  on  cand 

» Ralph  S.  Boots, "  The  Presidential  Primary,"  Supplement  to  the  Natior 
Municipal  Review,  vol.  ix,  no.  9  (September,  1920),  p.  6 16, 


POLITICAL  PARTIES   AND   GOVERNMENT  143 

• 

is  greater  under  the  direct  primary  than  under  the 
jntion  system.  It  is  the  general  belief  that  men  of 
ary  means  have  little  chance  to  be  nominated  for 
c  oflBce.    Though  it  is  conceded  that  securing  nomina- 

under  the  direct  primary  costs  more  than  was  the 
under  the  convention  system,  it  is  thought  by  many 
this  additional  expenditure  is  justifiable.    The  enact- 

of  laws  limiting  the  amoimts  which  candidates  may 
I  has  brought  some  improvement  and  the  publication 
blicity  pamphlets  giving  some  information  concerning 
candidate  has  reduced  somewhat  the  necessity  for 
sive  campaigning.  But  with  all  the  devices  to  reduce 
the  direct  primary  is  an  expensive  system  of  making 
nations.  A  third  criticism  brought  against  the  direct 
iry  is  that  it  has  not,  as  was  predicted,  improved  to 
ippreciable  extent  the  character  and  ability  of  the 
lees  for  office.  It  is  difficult  to  secure  any  intelligible 
atisfactory  basis  for  comparison,  with  the  result  that 
aents  are  apt  to  be  based  on  personal  predilections. 
i  are  those  who  feel  confident  that  the  character  and 
y  of  candidates  have  declined,  but  others  maintain 
a  gradual  improvement  is  noticeable  in  the  general 
cter  and  qualifications  of  those  who  become  candi- 

for  public  offices.  "On  the  whole,  however,  the 
ce  between  the  old  and  new  systems  so  far  as  the 
cter  of  nominees  is  concerned  appears  to  be  about 

ourth  criticism  of  the  direct  primary  is  that  it  has  not 
lated  the  caucus  and  the  tendency  of  an  inner  circle 
epare  the  slates  and  thus  to  determine  in  a  large 
ire  the  names  which  shall  go  on  the  ballot  as  party 
lees.  Instead  of  the  elimination  of  former  party 
xis  and  practices  most  of  them  continue  and  are 
y  conducted  along  somewhat  different  channels, 
is,  perhaps,  an  illusion  to  expect  that  caucuses  and 

C.  MiUspaugh,  "Operation  of  the  Direct  Primary  in  Michigan^" 
an  Political  Science  Review,  voL  x  (Novembec,  \9\^%  "^^  T^-"^- 
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inner  circles  would  cease  to  operate  when  the  direct  prin 
was  inaugurated.  At  any  rate  party  organizations  1: 
adapted  themselves  quite  readily  to  the  new  machii 
and  with  slight  variations  go  on  doing  business  in  t 
customary  way. 

Though  criticisms  have  been  directed  from  m 
quarters  against  the  present  primary  system  and  tho 
a  few  states  have  undertaken  to  return  to  a  modified  c 
vention  system,  nevertheless  the  prevailing  view  app< 
to  be  that  most  of  the  serious  defects  of  present  prim 
laws  can  be  eliminated,  and  that  with  some  very  neccss 
changes  the  direct  primary  may  be  retained  as  a  us< 
and  effective  method  of  securing  the  popular  choice 
nominees  for  public  oflBce.  A  return  to  the  convent 
system,  though  probably  desired  by  many  politicians 
not  likely  to  take  place  if  the  primary  system  can  be 
proved.  Experience  with  the  direct  primary,  howe 
has  brought  disillusionment;  the  system  is  not  popu 
it  has  revealed  serious  shortcomings,  and  there  is  at  pres 
no  public  demand  for  its  further  extension.* 

Among  those  who  favor  a  reform  of  the  primary  i 
tem  there  are  very  divergent  views,  but  of  these  tl 
distinct  groups  appear  most  prominent.  First,  there 
those  who  would  abolish  the  primary  and  return  to 
former  convention  system,  with,  of  course,  rather  st 
regulation  of  party  procedure.  This  group  forms  a  c 
siderable  minority  in  all  of  the  states  having  the  dii 
primary,  and  in  several  states  it  has  gained  control  to  s 
an  extent  that  primary  laws  have  been  repealed.  A  sec 
group,  following  the  leadership  of  C.  E.  Hughes,  fon 
Governor  of  New  York,  would  retain  the  primary  sysi 
but  would  modify  present  laws  so  that  representative! 

*  A.  C.  Millspaugh,  op.  cit.,  pp.  725-26.  For  information  with  regai 
the  working  of  direct  primaries  the  following  treatises  are  recommer 
F.  E.  Horack,  "Primary  Elections  in  Iowa,'  Iowa  Applied  History  5« 
vol.  i,  pp.  263-300,  191 2;  N.  H.  Debel,  "The  Direct  Primary  in  Nebraf 
Nebraska  L^slature  Reference  Bureau,  Bulletin  No.  7,  19 14;  Ralp 
Boots,  "  The  Direct  Primary  in  New  Jersey,"  Bureau  of  State  Research  c 
New  Jersey  State  Chamber  of  Commerce,  191 7. 
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each  party  chosen  by  voters  of  the  party  in  local  districts 
would  meet  to  select  candidates  and  formulate  the  plat- 
form for  the  party.  In  order  to  prevent  machine  control, 
should  this  evil  develop,  it  is  recommended  under  the 
Hughes  plan  that  independent  candidates  be  permitted  to 
run  for  office  and  to  permit  voters  to  express  freely  their 
choice  for  such  candidates,  if  so  desired.  This  plan  has 
been  worked  out  in  detail  by  a  committee  of  the  National 
Municipal  League  and  is  receiving  favorable  consideration, 
particularly  in  the  Eastern  States.^  A  third  group  would 
retain  the  present  primary  nominating  system  and  by 
strengthening  and  improving  existing  laws  would  try  to 
eliminate  the  serious  defects  of  the  present  system.  The 
advocates  of  this  plan  appear  to  be  in  the  majority,  par- 
ticularly in  the  states  of  the  middle  and  far  West.  What 
results  will  come  from  these  and  other  conflicting  views  as 
to  primary  elections  it  would  be  rash  indeed  to  predict. 
It  is  obvious  that  here  is  one  of  the  problems  of  modem 
government  which  calls  for  the  best  thought  of  those  who 
still  have  faith  in  the  principles  of  popular  government. 
A  satisfactory  method  of  recording  the  popular  verdict  and 
of  securing  persons  of  high  caliber  as  to  both  ability  and 
character  in  the  filling  of  public  office,  is  one  of  the  greatest 
problems  of  democratic  govemment.- 

Party  Funds. — To  keep  the  extensive  and  elaborate  party 
machinery  going,  a  large  amount  of  money  is  necessary. 
Pot  this  purpose,  fimds  are  collected  by  all  of  the  parties. 
The  sources  of  party  funds  are  voluntary  subscriptions, 
usually  contributions  made  by  the  members  of  the  party, 
contributions  from  corporations  where  the  laws  do  not 
prohibit  such  contributions,  various  assessments  made 
ttpon  officeholders  and  aspirants  to  office  and  upon  special 

\Q.  "Proposals  for  a  direct  primary  law  designed  to  democratize  party 
^'^'M  and  party  nominations  for  state  offices  and  at  the  same  time  preserve 
Pfrtykaderehip  and  party  responsibility,"  prepared  by  Dr.  Ralph  S.  Boots, 
^^™onbia  University,  chairman  of  the  committee. 

See  P.  0.  Ray,  op.  cU,,  pp.  148  ff,  on  advantages  and  disadvantages  of  the 
™wct  primary. 

^^pwt  an  analysis  of  your  state  primary  law. 
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interests  such  as  public-utility  interests,  public  contractoi 
saloons,  and  various  resorts  which  desire  government  pi 
tection.  Where  there  is  a  strong  and  well-organiz* 
machine  a  huge  sum  is  collected  from  such  interests  ai 
is  expended  to  strengthen  the  party  and  to  extend  i 
influence  and  power.  The  increasing  amount  collected  ai 
expended  by  the  leading  parties,  and  the  discovery 
scandals  connected  therewith,  have  led  to  the  passage 
laws  which  attempt  to  limit  contributions  and  to  remec 
some  of  the  evils  exposed.  Among  the  measures  enact( 
for  this  purpose  are  the  corrupt  practices  acts,  which  ai 
to  prevent  bribery,  treating,  and  various  other  questionab 
methods  of  securing  votes ;  those  which  restrict  the  souro 
of  party  revenue,  such  as  preventing  contributions  by  co 
porations  or  by  banks ;  and  those  which  limit  the  purpose 
for  which  money  may  be  expended  and  require  publicit 
of  campaign  contributions  and  expenditures.  Acts  < 
Congress  now  also  require  full  publicity  with  respect  1 
contributions  and  expenditures  for  elections  of  membe 
of  Congress  and  for  presidential  campaigns.  Campaig 
committees  are  required  to  keep  an  account  of  all  receip 
and  expenditures;  and  a  sworn  statement  of  all  contribi 
tions  received,  with  the  names  of  contributors  and  tl 
purposes  for  which  the  money  has  been  spent,  must  I 
filed  for  public  inspection.^ 

Despite  laws  and  acts  attempting  to  prohibit  corruj 
conduct  in  elections,  recent  exposures  in  Indiana,  Illinoi 
Texas,  Michigan,  and  other  states  show  that  comij 
practices  are  by  no  means  eradicated.  The  expenditu: 
of  large  sums  of  money  not  accounted  for  in  the  statemei 
of  campaign  expenses  and  efforts  to  change  the  results  • 
elections  by  wholesale  buying  of  votes  have  been  expose* 
Many  of  the  provisions  of  bribery  legislation  are  open 
violated,  and  there  are  so  many  possibilities  of  evadii 


*  See  Ray,  op.  cit.j  pp.  282-291,  for  description  of  remedial  legislatic 
On  legitimate  and  illegitimate  use  of  money  in  elections,  Cf.  ibid.,  f 
277  ff. 
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laws  that  the  placing  of  the  electoral  process  on  a  basis  of 
openhanded  fairness  and  honesty  remains  as  yet  in  large 
measure  to  be  accomplished.  Fortunately,  the  instances 
of  general  corruption  are  growing  more  rare,  and  even  the 
sinister  methods  which  were  once  quite  general  are  now 
used  less  frequently. 

The  Control  of  ike  Political  Boss  and  the  Party  Machine,-— 
Probably  no  greater  problem  exists  for  the  American 
people  to  handle  than  to  lessen  the  influence  of  the  boss 
and  his  associates  in  party  politics.  Unlike  able  political 
leaders  and  statesmen,  the  boss,  as  his  name  indicates, 
handles  huge  numbers  of  persons  and  their  votes  to  his  own 
liking.  Playing  upon  the  weaknesses  and  oftentimes  the 
misfortunes  of  men,  he  manipulates  the  votes  and  rewards 
his  supporters  with  the  spoils  of  elections  and  favors  which 
lie  within  his  power  to  grant.  To  have  political  issues 
put  honestly  and  openly  before  the  citizens  without  the 
intrigues,  favors,,  and  influence  of  the  party  boss  and 
machine  being  paramoimt  is  probably  too  high  an  ideal 
to  approximate,  with  human  nature  constituted  as  it  is. 
But  if  government  is  to  approach  democratic  standards, 
the  power  of  the  person  or  persons  who  work  in  the  dark 
instead  of  in  the  open,  who  use  intrigue  instead  of  fair 
and  sincere  argument,  whose  interests  are  primarily  a 
matter  of  seeking  selfish  ends  or  power  rather  than  a 
matter  of  general  benefit,  will  have  effectually  to  be 
checked.  The  excrescences  of  the  party  system  of  govern- 
ment, namely,  the  boss  and  the  political  machine,  will  have 
to  be  held  within  bounds  if  leadership  within  party  organ- 
ization and  pubHc  ofiBce  are  to  appeal  to  the  type  of  per- 
sons who  are  best  qualified  through  their  ability  as  states- 
men. The  power  which  has  come  to  the  boss  and  the 
niachine  has  resulted,  to  no  small  extent,  from  the  various 
deares  of  corporations  willing  to  grant  substantial  aid  to 

Pnpofe  an  analysis  of  the  laws  of  your  state  on  campaign  contributions  and 
^«T"»^  practices, 
^port  on  corrupt  practices  in  recent  local  elections. 
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party  funds  in  return  for  special  privileges  and  from  tl 
general  indifference  of  the  average  voter  and  citizen  1 
governmental  affairs.  In  addition,  the  great  number  < 
elective  offices,  together  with  the  general  application  1 
the  spoils  system  with  its  attendant  evils,  have  prove 
effective  tools  in  the  hands  of  corrupt  politicians  and  ui 
scrupulous  bosses.  The  placing  of  party  interests  an 
successes  above  the  importance  of  the  issues  at  stake  an 
the  persistent  loyalty  to  the  candidates  of  a  particuh 
party,  regardless  of  ability  or  policy,  have  also  aided  i 
giving  the  boss  superior  power  in  manipulating  larj 
numbers  of  voters. 

The  party  organization,  with  groups  of  machines  an 
local  representatives  in  every  community,  controls  the  non 
inations  to  public  ofiBce  and  forces  presidents,  governor 
and  other  high  officials  to  bow  to  its  authority.  An  illui 
tration  of  the  extent  of  the  extra-legal  control  exercise 
by  a  boss  is  aptly  described  in  the  testimony  of  Richar 
Croker,  the  boss  of  New  York  City,  before  a  committee  ( 
investigation  in  1899. 

Q.  You  say  these  gentlemen*  whom  I  have  mentioned  are  your  friend 
do  you?    A .  Yes,  sir. 

Q,  You  are  their  leader  and  have  disctissed  together  the  politic 
matters  of  the  city,  have  you  not?    A .  Yes,  sir. 

Q.  You  give  certain  directions  and  advice?    A.  Yes,  sir. 

Q.  And  they  follow  it?    A.  Some  do. 

Q.  And  when  they  do  not?    A .  Some  do  and  some  don*t. 

Q,  That  is  the  only  way  a  political  party  can  be  made  practical 
successful,  is  it  not?    A .  That  is  the  way. 

Q.  It  does  not  do  to  have  divided  councils  at  the  head,  does  i 
A,  No,  not  very  well. 

Q,  For  that  reason,  when  the  party  is  dominant  the  men  who  are  pi 
into  the  city  offices  to  administer  the  affairs  of  the  city  ought  to  be 
such  relation  with  the  head  that  they  will  do  what  is  generally  considen 
by  the  organization  to  be  the  proper  thing?    A .  We  agree  to  that.    V 
believe  it  is  right,  yes. 

Q.  The  leader  of  that  organization  is  always  looked  to  for  his  advic 


Men  prominent  in  Tammany  Democracy, 


I 


POLITICAL   PARTIES   AND   GOVERNMENT  1 49 

lus  judgment,  and  his  direction,  is  he  not?   A .  Not  always.    Often  things 
are  done  that  the  leader  don't  know  anything  about. 

Q.  But  there  are  so  many  things  that  you  cannot  be  expected  to  know 
and  understand  them  all.  I  agree  on  that.  A.  There  are  lots  of  things 
done  that  I  am  not  accountable  for  at  all. 

Q.  I  want  to  read  the  names  of  the  sachems.'  We  are  not  only  talking, 
bat  we  have  got  to  make  a  record  that  is  to  go  to  the  Legislature  and  I 

want  it  straight.    .     Is  that  list  substantially  correct? 

A.  Yes,  sir. 

Q.  And  all  or  nearly  all  of  those  men  hold  prominent  positions  now  in 
the  dty  government?    A .  Yes,  sir. 

Q.  Is  it  not  a  fact  that  upon  the  success  of  the  Tammany  ticket  in  the 
efectioa  of  the  fall  of  1897  there  was  a  gathering  at  Lakewood  of  the 
important  members  of  the  Tammany  organization,  including  yourself, 
at  which  was  discussed  the  offices  that  were  to  be  filled  and  the  candi- 
dates for  these  offices?    Is  not  that  so?    A .  Oh,  yes. 

Q.  And  at  that  conference  at  Lakewood  practically  all  of  the  important 
officers  of  the  dty  and  county  government  were  selected,  were  they  not? 
A.  Well,  pretty  much. 

Q.  And  your  advice  was  asked  upon  them  all,  was  it  not?  A .  Mostly 
aM,  yes,  sir. 

Q.  Do  you  recall  any  member  of  any  important  office  of  the  city 
government  now  who  was  not  discussed  with  you  and  your  advice  asked 
about  him?    A.  No,  I  do  not. 

Q.  These  men  were  all  agreeable  to  you,  were  they  not?   A.  Yes,  sir. 

Q.  And  most  of  them  were  your  personal  selection,  were  they  not? 
A.  Well,  no,  they  were  not;  not  my  personal  selection  at  all. 

Q.  But  the  selection  of  yotirself  or  of  your  immediate  associates? 
A.  Yes,  sir. 

Q.  And  they  were  selected  partly  because  of  their  presumed  ability 
to  fill  the  offices  and  partly  because  of  the  loydty  they  had  to  the 
organization  which  had  triumphed?    A .  Yes,  sir. 

Q'  And  in  filling  those  offices  you  looked  directly  to  the  practical 
Questions  of  sustaining  the  strength  of  the  successful  organization,  did 
you  not?  i4.  Yes,  sir.' 

The  doctrine  that  to  the  victor  belong  the  spoils  when  put 
into  practice  by  political  leaders  and  bosses  led  to  the  use 
of  the  public  offices  as  an  incentive  for  party  work  and  as 

'  OflScers  in  Tammany  Hall. 

*  Investigation  of  the  Offices  and  Departments  of  the  City  of  New  York, 
j^,  vol.  i,  pp.  326  ff ,  and  vol.  iii,  pp.  2963  ff .  Reprinted  in  C.  A.  Beard, 
'^Wjji  in  American  Government  and  PolUics,  revised  edition  (The  Mac- 
naUan  Company,  1913),  pp.  568-570- 
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a  source  of  party  funds.  Nominations  were  often  public 
sold  by  a  system  of  assessments,  which  varied  in  accordant 
with  the  importance  of  the  oflBce.  A  great  amount  of  woi 
had  to  be  done,  and  the  **ward  heeler,"  as  he  came  to  t 
known,  who  was  ready  to  do  the  bidding  of  his  superio 
and  who  sought  some  ofiBce  or  government  favor,  did  tl 
detail  work  which  kept  the  party  leaders  in  touch  with  tl 
rank  and  file  of  the  party.  When  certain  individuals  ar 
organizations  desiring  special  favors  and  protection,  sue 
as  the  saloons,  the  public  utilities,  and  those  doing  goven 
ment  work  or  seeking  government  contracts,  united  the 
efforts  to  secure  public  officials  which  would  favor  the: 
interests,  a  basis  was  formed  for  a  local  machine  which  i 
many  instances  secured  and  maintained  control  of  cit 
governments  for  periods  which  were  interrupted  by  on] 
intermittent  waves  of  reform.  There  was  thus  fostered 
species  of  politician  whose  chief  preparation  for  publ 
service  was  acquired  in  managing  poll  lists  and  nmnir 
the  election  machinery,  and  who  depended  upon  tl: 
periodical  turn  in  political  fortunes  to  take  care  of  the] 
and  their  friends.  And  it  was  only  a  matter  of  time  whe 
the  clean  sweep  of  public  offices  as  a  result  of  the  defeat  < 
the  party  in  power  would  bring  its  reward  to  the  faithfi 
workers. 

Reforms  have  been  attempted  and  a  few  changes  ha\ 
been  accomplished  which  have  tended  to  lessen  the  amei 
ability  of  governmental  machinery  to  the  underhar 
workings  of  the  boss  and  the  machine.  Other  change 
with  the  ultimate  aim  to  lessen  some  of  the  existing  evi 
of  the  party  system  and  to  enhance  the  opportunities  1 
express  better  the  real  will  of  the  people,  are  in  the  process  < 
being  realized. 

An  effort  has  been  made  by  a  number  of  states  to  remo^ 
some  of  the  evils  which  characterized  early  party  rnethod 
such  as  an  identification  of  voters,  bribery,  intimidatio: 
treating,  repeating,  and  ballot  box  stuffing.  In  the  fir 
place,  states  have  enacted  laws  forbidding  corporatioj 
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from  making  contributions  to  campaign  funds  and  thus 
influencing  i)arties  in  their  behalf.  Provision  is  also  made 
for  the  prohibition  of  some  of  the  questionable  expenditures 
for  campaign  purposes.  The  amount  of  money  to  be 
spent  by  a  candidate  for  his  friends  is  now  regulated  in  a 
large  number  of  states.  It  is  customary  to  require  sworn, 
itemized  statements  of  expenditures  incurred  for  elections, 
and  in  some  cases  the  maximum  amount  is  prescribed. 
More  recently  the  states  have  begun  to  provide  contribu- 
tions to  the  campaign  fund  in  order  that  the  burden  of  the 
campaign  may  be  Ughtened  for  those  of  small  financial 
means.  Furthermore,  the  expenditures  of  party  com- 
mittees are  limited  by  statute.  *'More  and  more  pub- 
lic sentiment  demands  that  elections  shall  be  free  from 
the  taint  of  corruption  to  the  end  that  the  results 
shall  represent  the  real  choice  of  the  people  and  thus 
popular  government  be  made  to  be  what  its  founders 
intended  it  should  be." 

In  addition  to  numerous  corrective  and  restrictive 
measures  the  states  have  attempted  to  regulate  party 
organizations  and  election  methods  through  the  control 
of  the  ballot. 

Ballot  Legislation 

In  the  early  history  of  parties,  voting  was  by  viva  voce 
and  was  held  in  the  open.  The  viva  -  voce  system  was 
gradually  superseded  by  the  unofficial  ballot.  By  the 
middle  of  the  nineteenth  century  the  ballot  had  come  into 
quite  general  use.  No  provision  was  made  by  law  for  the 
printing  and  distribution  of  the  ballots,  and  the  party 
organization  took  entire  charge  of  the  matter.  Tickets 
were  either  given  to  the  voter  in  advance  of  the  election  or 
they  might  be  obtained  at  the  polling  place.  The  ballot 
system  as  in  use  from  1840  to  1875  was  open  to  serious 
abuses.  Among  the  chief  defects  of  this  unofficial  ballot 
were  the  fact  that  it  was  not  secret  and  that  as  a  result 
bribery,  intimidation,  and  fraud  were  used  to  such  an 
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extent  as  to  render  the  conduct  of  elections  scandalous 
and  the  fact  that ,  the  entire  control  of  the  preparation  am 
the  distribution  of  the  ballots  was  left  to  irresponsibl 
party  committees.  Finally,  violence  and  confusion  war 
the  usual  accompaniment  of  elections. 

Sham  battles  were  frequently  engaged  in  to  keep  away  elderly  an 
timid  voters  of  the  opposition.  Many  electors  had  their  cx)ats  torn  froi 
their  backs,  ballots  snatched  from  their  hands,  and  others  put  in  the 
place,  with  threats  against  using  any  ballot  except  the  one  substituted 

To  remedy  such  defects  the  Australian  ballot  system  wa 
introduced. 

The  Australian  Ballot, — The  Australian  ballot  was  firs 
tried  out  in  Australia  and  in  England,  and  was  introduce* 
into  the  city  of  Louisville,  Kentucky,  and  soon  afterwar 
into  Massachusetts.  After  its  introduction  in  the  Unite 
States,  it  was  rapidly  accepted  by  the  states  as  a  probabl 
remedy  for  the  numerous  evils  which  had  crept  int 
election  practices  and  procedure.  After  1890  there  cam 
a  very  rapid  adoption  of  the  Australian  ballot  and  th 
beginning  of  the  definite  legal  regulation  of  parties.  Tb 
names  of  the  candidates,  under  this  plan,  are  placed  on 
single  ballot  which  is  printed  and  distributed  at  publi 
expense.  The  state  advertises  the  names  of  the  candidate: 
and  the  ballot  can  be  marked  only  in  the  voting  place 
provided  for  this  ptupose.  The  entire  object  of  the  syster 
is  to  secure  absolute  secrecy  in  voting. 

The  essential  features  of  the  Australian  ballot  are:  (i 
All  ballots  are  printed  under  the  supervision  of  publi 
officials,  at  public  expense,  and  are  transmitted  by  thes 
officials  to  the  various  voting  places.  (2)  The  names  of  a 
candidates  nominated  by  any  recognized  political  part 
are  printed  on  a  single  sheet  with  an  official  designatior 
(3)  A  voter  can  secure  a  ballot  only  from  the  regular  electio 
officials  at  the  polUng  place  on  election  day  and  after  havin 

*  Evans,  Eldon  C,  A  History  of  the  Australian  Ballot  System  in  the  UniU 
States,  p.  16. 
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compKed  with  preliminary  requirements  as  to  registration. 
(4)  Ballots  must  be  marked  in  secrecy  within  the  voting 
booth,  with  the  proviso,  under  many  laws,  whereby  a  voter 
who  claims  he  is  tmable  to  mark  the  ballot  may  receive 
assistance. 

The  Australian  ballot  soon  tmderwent  modifications 
which  materially  affected  the  general  results  anticipated  by 
the  ballot  reformers.  Reasons  for  these  changes  are  thus 
described  by  Mr,  Allen: 

The  fact  that  most  American  voters  were  accustomed  to  voting  a 
whole  party  ticket  at  a  single  operation  explains  how  the  true  Australian 
ballot  came  to  be  modified  in  this  country.  The  ballot  reformers  pro- 
posed a  method  by  which  a  thick-and-thin  Republican  should,  on  elec- 
tion day,  vote  first  for  a  Republican  Governor,  then  for  a  Republican 
Lieutenant-Governor,  then  for  a  Republican  secretary  of  state,  and  so 
on,  until  he  finished  his  ballot  by  voting  for  a  Republican  pound  master. 
It  was  very  plausible  for  the  politicians  in  commimities  accustomed  to  the 
"vest-pocket  ballot"  to  say:  **No,  we  like  your  plans  for  a  secret  vote. 
We  like  your  plans  for  purifying  the  polls  and  for  insuring  a  fair  count. 
But  we  do  not  like  your  idea  of  scattering  the  nominees  of  a  party  all 
over  a  blanket  sheet.  We  will  adopt  yotu*  safeguards  and  we  will  make 
the  baljot  official,  but  we  will  follow  the  form  of  our  old  familiar  party 
%  simply  arranging  them  side  by  side  on  a  blanket  sheet  like  yours."^ 

In  order,  then,  to  encourage  straight-ticket  voting  and  to 
strengthen  party  organization,  the  Australian  ballot  was 
seriously  transformed,  particularly  in  the  party-column 
ballot,  with  a  party  scroll  and  emblem  at  the  top  by  which 
it  was  rendered  possible  to  vote  a  straight  ticket  by  means 
of  a  single  mark  with  much  more  ease  than  to  vote  a  split 
ticket.  It  then  became  the  chief  practice  of  the  party  to 
encourage  straight-ticket  voting  on  the  part  of  the  unedu- 
cated voters  and  thereby  to  strengthen  party  control.  This 
encouraged  what  has  been  described  as  the  system  in  which 
each  party  placed  in  a  "pigeonhole"  those  who  usually 
voted  the  straight  ticket  and  then  concentrated  its  effort 

*" The  Multifarious  Australian  Ballot,"  North  American  Review ,  vol.  cxci 
^May,  1910),  p.  585;  reprinted  in  P.  S.  Reinsch,  Readings  on  American  State 
t'ownwiou  (Ginn  &  Co.,  191 1),  pp.  364-365. 
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upon  the  group  who  were  disposed  to  vote  a  split  ticket 
and   who    constituted   the    independent    element   of  th    « 
electorate. 

The  two  chief  forms  of  the  Australian  ballot  in  use  in  the 
United  States  are  the  ofiBce  ballot,  in  which  the  candidates  i 
are  arranged  tmder  the  office  usually  in  alphabetical  order, 
and  the  party-coliunn  ballot,  in  which  the  candidates  are 
arranged  according  to  party  rather  than  office.^ 

The  Australian  ballot  system,  owing  to  the  long  list  of  . 
officers  to  be  elected  and  the  frequent  elections,  brought  j; 
about  the  development  of  the  long  ballot,  with  all  of  the  I- 
consequent  evils  which  have  recently  been  made  public,  i, 
The  majority  of  men  elected  to  office  were  frequently  un-  j 
known  to  the  voters,  were  placed  on  the  ballot  by  the  i 
party  managers,  and  were  usually  carried  into  office  by  the 
head  of  the  ticket. 

A  great  deal  of  evidence  as  to  the  evils  of  the  long  ballot 
and  the  system  of  electing  officers  tmder  this  plan  has  been    ; 
presented,  and  .in  effort  has  been  made  within  recent  years 
to  reduce  the  number  of  elective  officers  ^.d  to  do  away 
with  some  of  the  consequent  evils. 

Certain  results  of  the  use  of  the  long  ballot  have  brought 
discredit  to  this  method  of  securing  popular  control. 
There  is  convincing  testimony  to  the  fact  that  the  average 
voter  does  not  know  the  majority  of  the  candidates  for 
whom  he  votes,  and  that  blind  voting  becomes  the  practice 
in  the  selection  of  all  but  a  few  of  the  important  candidates 
on  the  ticket.^  But  more  significant  still  is  the  fact  that  the 
many  nominations  to  be  made  and  the  offices  to  be  filled 
constitute  a  task  which  the  voter  cannot  perform,  and  the 
result  is  that  the  job  is  undertaken  by  the  politicians  who 
have  made  of  the  party  in  the  United  States  veritably  **an 
office-filling  and  spoils-sharing  device." 

*  On  the  practice  with  respect  to  obtaining  and  distributing  the  ballots 
and  rendering  assistance  to  voters,  see  E.  C.  Evans,  op.  ciL,  pp.  48-55. 

*  See  testimony  of  President  Wilson,  C.  A.  Beard,  American  Government  and 
Politics f  third  edition  (The  Macmillan  Company,  1920),  pp.  478-479;  also 
article  by  R.  S.  Childs,  The  Outlook^  vol.  xcii  (July  17,  1909),  p.  635. 
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Representative,  responsible,  efficient  government  is  otir  goal;  and  the 
'^ay  to  it  lies  not  through  additional  and  more  complicated  political 

•^lachinery,  but  through  such  a  simplification  of  our  present  machinery 
ts  will  permit  the  electorate  to  bring  steady  and  persistent  pressure  on 

the  great  organs  of  government  in  the  broad  daylight  of  interested  public 

discussion.^ 

President  Wilson  put  the  situation  relative  to  the  long 
ballot  in  these  terse  phrases : 

Elaborate  your  government;  place  every  officer  upon  his  own  dear 
little  statute;  make  it  necessary  for  him  to  be  voted  for;  and  you  will 
lot  have  a  democratic  government.  Just  so  certainly  as  you  segregate 
ill  these  little  offices  and  put  every  man  upon  his  own  statutory  pedestal 
md  have  a  miscellaneous  organ  of  government,  too  miscellaneous  for  a 
3usy  p)eople  either  to  put  together  or  to  watch,  public  aversion  will  have 
10  effect  on  it;  and  public  opinion,  finding  itself  ineffectual,  will  get 
liscouraged,  as  it  does  in  this  country  by  finding  its  assaults  like  assaults 
igainst  battlements  of  air,  where  they  find  no  one  to  resist  them,  where 
:hey  capture  no  positions,  where  they  accomplish  nothing.  You  have  a 
^and  housecleaning,  you  have  a  grand  overturning,  and  the  next  mom- 
ng  you  find  the  government  going  on  just  as  it  did  before  you  did  the 
overturning.  What  is  thg^  moral?  .  .  .  The  remedy  ^  contained  in  one 
^ord:  simplifici'-^m.  Simplify  your  processes,  and,  you  will  begin  to 
[XMitrol;  compile  ite  them,  and  you  will  get  farther  and  farther  away 
irom  their  control.  Simplification!  simplification!  simplification!  is 
the  task  that  awaits  us;  to  reduce  the  number  of  persons  to  be  voted 
for  to  the  absolute  workable  minimum — knowing  whom  you  have 
elected;  knowing  whom  you  have  trusted;  and  having  so  few  persons 
'x>  watch  that  you  can  watch  them.* 

• 

As  a  result  of  the  long  ballot  and  blind  voting,  large 
X)wer  is  intrusted  to  organizations  of  political  specialists. 
rhis  condition,  the  leaders  of  the  short-ballot  movement 
xmtend,  is  not  due  to  the  peculiar  civic  indifference  of  the 
\merican  people,  but  restss  on  the  fact  that  our  form  of 
lemocracy  is  unworkable  because — 

First,  it  submits  to  popular  election  offices  which  are  too 
inimportant  to  attract  public  attention. 

Second,  it  submits  to  popular  election  so  many  offices 

*  C.  A.  Beard,  op,  cit.,  p.  483. 

«  From  "  Cjivic  Probleans,    an  address  delivered  March  9, 1909,  before  the 
*ivic  League  of  St.  Louis.    Quoted  in  C.  A.  Beard,  op.  ciL,  p.  483. 


/^ 
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at  one  time  as  to  make  the  business  of  ticket  making  too 
intricate  for  popular  participation  hence  some  sort  of 
private  political  machine  becomes  an  indispensable  element 
in  electoral  action. 

Consequently  many  are  elected  to  public  office  without 
adequate  pubHc  scrutiny,  and  owe  their  selection  not  to 
the  voters,  but  to  the  makers  of  the  party  ticket,  who  thus 
acquire  an  influence  that  is  capable  of  great  abuse.  ^ 

The  long  ballot,  with  its  various  lists  of  trivial  offices, 
is  to  be  found  nowhere  but  in  the  United  States.  The 
English  ballot  never  covers  more  than  three  offices,  usually 
only  one.  In  Canada,  the  ballot  is  less  commonly  limited 
to  a  single  office,  but  the  number  is  never  large.  To  any 
Englishman  or  Canadian,  our  long  ballot  is  astonishing  and 
our  bHnd  voting  appalling.  A  Swiss  would  have  to  live  four 
hundred  years  to  vote  upon  as  many  men  as  an  American 
undertakes  to  elect  in  one  day.  The  politicians  as  a  pro- 
fessional class,  separate  from  popular  leaders  or  office- 
holders, are  imknown  in  other  lands,  and  the  very  word 
**  politician  * '  has  a  special  meaning  in  this  coimtry  which 
foreigners  do  not  attach  to  it.  Government  manipulated 
behind  the  scenes  by  poUticians,  in  endless  opi)osition  to 
government  by  public  opinion,  is  the  *' unique  American 
phenomenon  in  the  long  ballot's  train  of  consequences."* 

The  Short  Ballot. — The  short  ballot  plan  is  a  non-parti- 
san movement,  the  significance  of  which  may  be  indicated 
by  a  few  representative  opinions.' 

I  have  the  fullest  sympathy  with  every  reform  in  governmental  and 
election  machinery  which  shall  facilitate  the  expression  of  the  popular 
will,  such  as  the  Short  Ballot  and  the  reduction  in  elective  offices. 
— William  H.  Taft,  speech  of  acceptance,  191 2. 


*  Taken  from  The  Short  Ballot — A  Movement  to  Simplify  Politics  (1920). 
The  National  Short  Ballot  Organization,  New  York  City. 

*  Short  Ballot  PrincipUs,  by  R.  S.  Childs,  (Houghton,  Mifflin  Company, 
1914). 

'  Reprinted  in  Foreword  to  The  Short-  Ballot  in  Illinois,  published  by  the 
City  Club  of  Chicago  in  19 12  and  in  The  Short  Ballot ;  A  Movement  to 
Simplify  Politics ,  1920  issued  by  the  Short  Ballot  Organization. 
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In  the  first  place  I  believe  in  the  short  ballot.  You  cannot  get  good 
service  from  the  public  servant  if  you  cannot  see  him,  and  there  is  no 
more  effective  way  of  hiding  him  than  by  mixing  him  up  with  a  multi- 
tude of  others  so  that  there  are  none  of  them  important  enough  to  catch 
the  eye  of  the  average  workaday  citizen. — Theodore  Roosevelt  before 
Ohio  Constitutional  Convention. 

I  believe  the  short  ballot  is  the  key  to  the  whole  problem  of  the 
restoration  of  popular  government  in  this  country. — Woodrow  Wilson. 

There  should  be  a  reduction  in  the  number  of  elective  offices.  The 
ends  of  democracy  will  be  better  attained  to  the  extent  that  the  attention 
of  the  voters  may  be  focused  upon  comparatively  few  offices,  the  in- 
cumbents of  whidi  can  be  held  strictly  accountable  for  administration. 
— Charles  E.  Hughes. 

The  short  ballot — as  if  that  were  not  absolutely  the  gist  of  all  con- 
structive reform.  The  short  ballot — few  candidates  to  be  voted  for; 
so  few  that  the  voters  can  really  inform  themselves  about  the  merits  and 
demerits  of  the  candidates — now  there  is  the  only  way  to  get  rid  of  the 
bosses  and  the  machines. — Charles  W.  Eliot. 

The  term  ** short  ballot"  has  come  into  use  during  the 
last  ten  years  in  connection  with  the  movement  to  reduce 
the  number  of  elective  offices.  It  contemplates  the  election 
of  those  officers  only  who  are  to  determine  policies  and  the 
appointment  of  those  who  are  to  act  in  a  purely  adminis- 
trative capacity. 

It  is  a  device  intended  to  do  away  with  our  blanket  ballot 
and  to  concentrate  the  attention  of  the  voter  upon  a  few 
innpK>rtant  positions  on  which  he  can  make  a  relatively 
intelligent  decision  as  to  candidates.  A  prominent  advocate 
of  the  short  ballot  sums  up  the  faults  to  be  remedied  by  the 
short  ballot.  We  find,  he  says,  that  there  are  three  practical 
methods  of  concealing  public  servants  from  their  masters, 
the  people,  and  thus  causing  popular  control  to  relax : 

(a)  By  having  so  many  elections  simultaneously  that  each  individual 
candidate  is  lost  in  the  confusion. 

(b)  By  dividing  power  among  so  many  petty  officers  that  each  one  of 
them  escapes  scrutiny  by  reason  of  insignificance. 

(c)  By  making  an  office  imdebatable  in  character,  so  that  discussion 
regarding  it  is  dull  and  unlikely  to  attract  attention.^ 

*R.  S.  ChiWs,  Short  Ballot  Principles,  p.  50. 
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To  remedy  such  conditions  as  now  prevail,  which  rest 
in  blind  voting  and  unintelligent  action  by  voters,  t 
following  are  regarded  indispensable: 

I.  To  shorten  the  ballot  to  a  point  where  the  average  man  will  v< 
intelligently  without  giving  more  attention  to  politics  than  he  does 
present. 

3.  To  limit  the  elective  dlices  to  those  which  are  naturally! conspicuo 

Short-ballot  principles  as  applied  to  a  state  would,  it 
thought,  result  in  the  election  of  but  few  state  officers,  su 
as  the  Governor  and  one  or  more  financial  officers,  and  ti 
appointment  of  the  heads  of  the  state  executive  depai 
ments,  boards,  bureaus,  and  commissions.  The  members 
Congress  and  of  the  state  legislatures  would  also  be  electe 
but  by  a  district  system  each  voter  would  be  called  upon  1 
make  but  one  choice.  In  counties,  the  members  of  tl 
county  board,  and  in  cities  the  members  of  the  city  counci 
are,  it  is  believed,  the  only  positions  which  should  be  fille 
by  popular  election.^ 

The  short -ballot  plan  involves  the  extension  of  tl 
appointive  power  for  the  higher  positions  and  the  adoptic 
of  the  merit  system  for  the  selection  of  all  but  a  few  of  tt 
executive  officers,  who  may  be  regarded,  with  the  Govemo 
as  responsible  for  the  general  policies  of  the  administratioi 

There  are  no  ** short-ballot"  states,  though  several  ha\ 
taken  important  steps  in  the  direction  of  shortening  the 
ballots.  In  California,  the  members  of  the  railroad  con 
mission,  the  state  printer,  and  the  clerk  of  the  supren 
court  h&ve  been  removed  from  the  ballot,  and  Ohio  hs 
taken  from  the  elective  list  the  public  works  commissionc 
the  superintendent  of  public  instruction,  and  the  dai 
and  food  commissioner.  **The  nearest  approach  to 
*  short  ballot'  state  is  now  New  Jersey,  where  but  a  sinj 
executive  officer  is  elected.  "^    A  long  step  forward  w 

*  Ct  The  Short  Ballot  in  Illinois,  report  of  the  Short  Ballot  Committe< 
the  City  Club  of  Chicago  and  The  Short  Ballot  Applied  to  the  State  of  I 
York,  reprinted  by  the  National  Short  Ballot  Organization. 

*  Bulletins  for  the  Massachusetts  Constitutional  Convention,  igiy-i8,  ' 
i,  no.  10,  p.  397. 
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taken  in  the  enactment  of  the  Civil  Administrative  Code  of 
Illinois,  which  is  planned  on  the  short-ballot  basis,  making 
the  Governor  the  executive  head  of  the  state,  with  the 
right  to  appoint  Cabinet  heads.  It  is  anticipated  that  the 
constitutionai  convention  soon  to  convene  will  make  Illinois 
a  real  short-ballot  state.' 

A  recent  amendment  has  shortened  the  ballot  of  Pennsyl- 
vania. Hereafter,  each  elector  will  mark  his  ballot  only 
for  Governor,  Lieutenant-Governor,  and  two  other  state 
officers;  for  a  representative  in  Congress,  a  state  senator, 
and  a  representative  in  the  general  assembly  from  his  own 
district.  If  administrative  consolidation  as  outlined  in  the 
many  state  commissions  and  committees  is  adopted,  the 
present  ballots  will  be  materially  shortened.  The  short 
ballot  movement  has  gained  greatest  headway  in  the  cities 
where  commission  government  has  reduced  the  number  of 
elective  officers  to  a  board  of  approximately  three  to  seven 
members,  who  become  responsible  for  the  entire  manage- 
ment of  city  affairs.  In  the  Federal  government  the  short 
ballot  now  prevails,  for  the  voter  selects  a  President  who 
becomes  responsible  for  the  Cabinet  and  through  his  ad- 
visers for  all  of  the  subordinate  officers  in  the  Federal 
administrative  service.  It  remains  for  the  states  to  change 
their  administrative  organization  so  that  the  generally 
accepted  principles  of  the  short  ballot  may  be  incorporated. 

Among  the  recent  efforts  to  improve  political  methods  is 
the  introduction  of  the  nonpartisan  ballot  on  which  all 
party  designations  have  been  eliminated  and  the  candidates 
arranged  alphabetically  in  groups  imder  each  office.  Non- 
partisan ballots  have  been  adopted  particularly  in  cities 
with  commission  government  and  in  the  election  of  judges. 
In  a  few  cases  the  nonpartisan  feature  has  been  applied 
to  the  nominations  and  elections  for  state  officers.  Though 
the  removal  of  party  designations  makes  it  more  difficult 


^  For  proposed  amendments  and  legislative  acts  to  introduce  the  short 
ballot  in  a  state  cf.  "The  Short  Ballot  Applied  to  the  State  of  New  York^" 
issued  by  the  National  Short  Ballot  Organizatioxi. 
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for  the  ignorant  voter  to  receive  instructions,  it  has 
course  not  had  any  noticeable  effect  upon  the  control  ar 
dominance  of  the  election  machinery  by  parties. 

Even  though  the  ballot  is  considerably  shortened  ar 
other  defects  are,  in  part,  eradicated,  other  difficulties  stan 
in  the  way  of  a  direct  and  accurate  recording  of  the  popuh 
will  by  means  of  the  ballot,  pne  of  these  difficulties 
involved  in  the  problem  of  election  by  a  plurality  or  by 
majority  system.  To  solve  this  problem  the  preferentis 
ballot  has  been  introduced. 

The  Preferential  Ballot. — Election  by  plurality  vote  is  th 
rule  in  elections  in  the  United  States.  In  principle,  electioi 
by  a  majority  vote  is  thought  desirable,  although  an  objec 
tion  to  this  method  is  that  where  there  are  more  than  tw 
candidates  a  failure  to  secure  a  majority  is  always  a  pos 
sibility.  On  the  other  hand,  election  by  plurality,  wher 
there  are  more  than  two  candidates  for  an  office,  is  likelj 
to  result  in  a  selection  representing  a  minority  of  the  voters 
The  preferential  ballot  is  a  device  by  which  the  will  of  the 
majority  of  the  voters  may  be  ascertained  with  more  cer- 
tainty and  carried  into  effect.  This  result  is  accomplished 
by  permitting  the  voter  to  indicate  his  first  choice  and  hiJ 
second  choice,  and  at  times  additional  choices,  among  tht 
candidates  for  office.  Preferential  voting  is  in  use  ii^ 
Queensland  and  in  Western  Australia;  in  numerous  Atneri 
can  cities,  including  Cleveland,  Denver,  Spokane,  and 
Grand  Junction ;  and  in  primary  elections  in  the  states  oi 
Maryland,  Washington,  Oregon,  Indiana,  Idaho,  Wiscon 
sin,  Minnesota,  and  North  Dakota. 

The  three  methods  of  preferential  voting  most  com 
monly  used  are  known  as  the  Ware  system,  the  Bucklir 
system,  and  the  Nanson  system,  respectively.  A  brie' 
description  of  each  follows '} 

The  Ware  System. — ^W.  R.  Ware  devised  a  system  b: 

*  This  description  follows  the  summary  presented  in  an  article  on  Effecti^ 
Voting  by  C.  G.  Hoag,  Secretary  of  the  Proportional  Representation  Leag^ 
See  a&)  the  BuUetins  for  the  Massachusetts  Constitutional  Convention,  iQt\ 
i8f  vol.  ii,  no.  27,  p.  303. 
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which  the  voter  may  express  his  preferences  among  the 
candidates — as  many  or  as  few  as  he  pleases — ^by  putting 
the  figure  i  opposite  the  name  of  his  first  choice,  the  figure 
2  opposite  the  name  "of  his  second  choice,  and  so  on.  The 
first  count  is  only  of  the  first-choice  votes.  If  no  candidate 
has  a  majority,  the  lowest  candidate  is  excluded  and  his 
votes  only  are  considered  again  and  added  to  the  votes  of 
the  other  candidates  as  the  preferences  indicate.  The 
candidates  are  thus  successively  excluded  until  only  two 
remain,  of  whom  the  higher  will  have  a  majority  vote  and 
will  be  elected. 

This  system  is  called  in  Great  Britain  the  ''alternative 
vote,"  and  in  Queensland,  the  ''preferential  vote."  It  is 
r^arded  as  preferable  to  the  "second  ballot,"  used  in 
Austria-Hungary,  France,  Germany,  Italy,  Norway,  and 
other  European  countries.  It  does  at  a  single  election  more 
than  the  second-ballot  system  does  in  two,  and  does  it 
better.  It  is  not,  however,  a  perfect  majority  system ;  for, 
like  the  second-ballot  system  on  which  it  is  so  obviously  an 
improvement,  and  like  our  own  double  election  system,  on 
which  it  is  a  still  greater  improvement,  it  may  drop  out  at 
some  stage  of  the  whole  process  of  election  a  candidate  who 
is  really  preferred  by  a  clear  majority  to  any  other  candi- 
date in  the  field  taken  singly. 

The  preferential  voting  system  used  in  the  primary 
elections  of  Wisconsin,  Minnesota,  and  some  other  states 
is  the  Remsen  system,  which  is  a  modification  of  the  Ware 
system  (i)  by  the  restriction  of  the  voter  to  the  expression 
of  but  two  preferences  to  any  office,  (2)  by  provision  of  a 
first  choice  and  a  second  choice  column,  instead  of  the  nu- 
merals I  and  2,  for  the  indication  of  preferences,  and  (3) 
by  the  adaptation  of  the  rules  for  counting  the  votes  to  the 
provision  that  a  voter  may  express  only  two  preferences. 
These  changes  have  been  made  to  render  it  possible  to  com- 
plete the  count  without  bringing  all  the  ballots  or  a  full 
record  of  such  together  from  the  voting  precincts,  as  is 

required  under  the  Ware  system, 
u 
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The  Bucklin  System. — ^The  majority  preferential  syste: 
used  in  the  cities  of  Grand  Junction,  Denver,  Spokan< 
Portland,  Cleveland,  and  in  the  state  of  North  Dakota 
was  first  proposed  by  Condorcet  in  1793.  But  it  was  nc 
imtil  1909  that  it  came  into  prominence,  when  it  wa 
adopted  by  Grand  Jimction,  Colorado,  under  the  leadei 
ship  of  Hon.  James  W.  Bucklin  of  that  city. 

The  Bucklin  system,  except  for  certain  unessentif 
features,  diflEers  from  the  Ware  system  only  in  the  rules  c 
the  cotmt.  The  Ware  rules  prescribe,  if  there  is  no  ma 
jority  of  first  choices,  the  dropping  out  of  the  candidat 
lowest  on  the  poll  and  the  distribution  of  his  ballots  onl; 
according  to  the  second  or  the  next  highest  available  pref 
erence  marked  on  them,  then  the  dropping  of  the  nex 
lowest  candidate  in  the  same  way,  and  so  on  imtil  on 
candidate  has  a  majority  of  the  votes.  The  Bucklin  rules 
on  the  other  hand,  prescribe,  if  there  is  no  majority  of  firs 
choices,  the  adding  together  of  the  first-choice  and  th 
second-choice  votes  for  each  candidate  to  see  whether  an; 
candidate  has  a  majority,  cotmting  both;  next,  if  no  candi 
date  has  such  a  majority,  it  prescribes  the  adding  togethe 
of  the  first-choice,  second-choice,  and  third-choice  vote 
for  each  candidate  to  see  whether  any  candidate  has  \ 
majority,  cotmting  the  three  grades  of  votes  together;  ani 
so  on  until  some  candidate  has  a  majority,  counting  all  th 
grades  of  votes  thus  far  taken  into  account,  when  tha 
candidate  is  declared  elected.      ^ 

The  Nanson  System. — A  majority  preferential  syster 
devised  by  E.  J.  Nanson,  of  the  University  of  Mel 
bourne,  Australia,  and  known  a,s  the  Nanson  systen: 
differs  from  the  Ware  and  the  Bucklin  plans  only  in  th 
rules  of  the  count.  The  first  choice  is  given  more  credi 
than  a  second  throughout  the  entire  count,  a  second  mor 
than  a  third,  and  so  forth.  Then,  in  accordance  wit 
simple  rules  formulated  by  Professor  Nanson  on  the  has 
of  a  mathematical  solution  of  the  problem,  those  candidal 
whose  total  credits  show  them  to  be  unquestionably  n 
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rior  to  Other  candidates  in  the  opinion  of  the  voters  as 
idicated  on  the  ballot  are  successively  dropped  out  as 
jfeated,  until  the  candidate  preferred  to  any  other  is  left 
id  declared  elected.  Following  are  the  complete  rules  for 
lis  system : 

1.  At  the  voting  precincts,  transcribe  on  co-ordinate  paper  (ruled  to 
rrespond  with  the  spacing  of  the  names  of  the  candidates  on  the 
Hot)  the  figures  marked  on  the  ballots  by  the  voters,  using  a  separate 
lumn  for  each  ballot  and  niunbering  *both  ballot  and  coltunn  with  a 
stinctive  number  in  order  to  be  able  at  any  time  to  compare  the  orig- 
il  ballot  with  its  recor^.  Send  the  record  to  the  central  electoral 
ard,  as  ordered  by  that  board. 

2.  On  the  record,  but  not  on  the  ballots,  let  the  central  electoral 
ard  fill  in  all  blfflk  spaces  wi^li  the  figure  found  by  dividing  by  two 
e  sum  of  the  number  of  candidates  and  a  number  one  higher  than  that 
licating  the  last  preference  marked  on  the  ballot  by  the  voter. 

3.  Add  the  figures  of  each  candidate. 

4.  Exclude  as  defeated  every  candidate  whose  total  is  equal  to  or 
ire  than  the  average.  ~" 

$.  If  more  than  two  candidates  remain,  set  down  on  record  sheets 
ures  representing  the  preferences  on  all  the  ballots  as  among  the 
odidates  remaining.  Add  again,  and  again  eliminate  all  candidates 
iQse  total  is  equal  to  or  more  than  the  average. 

5.  Proceed  again,  if  necessary,  as  prescribed  in  rule  5,  until  only  two 
odidates  remain.  When  only  two  remain,  examine  the  record  to  see 
lich  of  these  two  was  preferred  to  the  other  by  the  voters,  and  declare 
n  elected. 

On  accoimt  of  the  complicated  nature  of  the  Nanson 
les,  this  system  has  not  gained  in  favor.  In  the  United 
ates  the  preferential  ballot  has  been  adopted  largely  in 
ties. 

Another  method  of  securing  election  by  majority  rather 
lan  by  plurality  is  by  means  of  second  choice  nomination 
ws.  Under  these  laws  voters  are  expected  to  designate 
pon  their  ballots  their  first  and  second-choice  of  candidates 
resented.  When  the  coimt  is  made  the  candidate  with 
le  least  number  of  first  places  is  dropped  and  the  support 
f  his  followers  is  divided  among  the  other  candidates  in 
ccordance  with  their  second  choices.     This  process  of 
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elimination  is  conducted  until  one  candidate  receives  a 
majority  of  votes  cast  and  so  becomes  the  nominee  of  his 
party.  Provisions  for  second-choice  nomination  are  found 
in  Ohio,  Oregon,  Minnesota,  Alabama,  Washington,  North 
Dakota,  and  Iowa. 

The  system  of  preferential  or  majority  elections,  as  well 
as  election  by  plurality,  when  used  with  the  ordinary 
method  of  counting  the  votes,  is  subject  to  results 
not  wholly  satisfactory.  With  preferential  voting  there  is 
a  chance  that  no  candidate  will  be  elected,  while  with 
plurality  voting  the  person  elected  may  represent  the  choice 
of  only  a  minority  of  the  voters.  Through  the  preferential 
ballot  it  is  possible  to  ascertain  the  opinion  of  the  voter  as 
to  all  the  candidates,  and  while  there  are  various  systems  of 
preferential  voting,  the  chief  differences  lie  in  the  methods 
of  coimting  the  votes.  More  than  forty  American  cities, 
including  San  Francisco,  Cleveland,  and  Denver,  use  the 
preferential  system,  and  a  niunber  of  states  use  it  in  the 
primary  elections. 

Compulsory  Voting.^ — ^Along  with  the  growth  of  demo- 
cratic ideals  in  modem  government,  together  with  the 
extension  of  suffrage  to  include  all  classes  regardless  of  sex, 
has  arisen  the  question  of  how  to  get  responsible  men  and 
women  to  vote  when  once  the  right  has  been  granted  them. 
A  few  countries  have  put  into  effect,  with  varying  results, 
compulsory  voting.  In  such  nations,  voting  is  no  longer 
considered  a  privilege  or  a  right  to  be  used  or  ignored  at 
the  pleasure  of  the  individual,  but  as  a  matter  of  duty. 
If  the  will  of  the  people  is  to  be  ascertained  in  countries 
professing  to  have  popular  government,  it  then  behooves 
the  citizens  to  express  their  will  through  the  ballot. 

Compulsory  voting  has  been  enforced  in  Belgium  since 
1893  with  very  successful  results.  According  to  the  Bel- 
gian law,  electors  necessarily  absent  from  the  polls  ot 


*  For  a  summary  of  the  provisions  relative  to  compulsory  voting  cx)nsu] 
Bulletins  for  the  MassachuseUs  Constitutional  Convention,  ipi^-iS,  vol.  ' 
no,  24,  p.  227. 
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election  day  may  notify  the  officials,  stating  the  reasons. 
If  these  are  satisfactory,  the  absentee  is  excused  and  no 
penalty  attaches.  For  failure  to  vote  without  satisfactory 
excuse,  there  is  a  punishment  graded  according  to  the 
number  of  offenses.  The  fourth  offense  within  fifteen  years 
carries  the  penalty  of  removing  the  voter's  name  from  the 
list  and  of  rendering  him  ineligible  for  ten  years  for  any 
dvil  office  or  emolument.  An  interesting  feature  of  the 
Belgian  law  is  that  if  a  person  changes  his  residence  between 
the  time  the  list  of  voters  is  made  and  the  time  of  elec- 
tion, he  must  return  to  his  former  residence  to  vote,  but 
in  doing  so  he  travels  free  on  railroads  owned  by  the 
government. 

On  the  other  hand,  in  Spain  the  results  of  compelling 
citizens  to  vote  are  not  so  markedly  successful.  Results 
vary  with  the  different  provinces :  where  negUgence  toward 
voting  prevails,  general  ignorance  and  bossism  also  prevail ; 
and  where  a  higher  state  of  intelligence  and  education  is 
found,  a  greater  interest  in  civic  affairs  and  in  elections  is 
also  manifested.  The  law  as  to  compulsory  voting  pro- 
vides for  a  number  of  exemptions,  such  as  the  aged  and 
the  infirm;  public  officials,  as  judges  of  first  instance,  certain 
public  notaries,  also  candidates  for  Chamber  of  Deputies 
or  city  council.  Other  electors  failing  to  vote  are  liable, 
first,  to  the  publication  of  their  names,  and,  secondly,  to  the 
payment  of  an  additional  tax  of  2  per  cent  upon  the  taxes 
due  the  state  from  them.  Electors  who  have  neglected  to 
vote  are  also  disqualified  from  holding  office  until  they  have 
voted  at  an  ensuing  election.  However,  since  the  law  is 
not  uniformly  enforced  nor  the  fines  regularly  imposed, 
little  has  been  accomplished  in  Spain  through  the  enact- 
inent  of  the  compulsory  voting  law.  Switzerland  and  New 
Zealand  have  also  made  provisions  penalizing  electors  who 
do  not  participate  in  elections.  Elections  are  held  in 
Switzerland  on  Simday,  and  that  fact,  as  well  as  a  fairly 
successful  enforcement  of  the  compulsory  voting  law  in 
about  five  of  the  cantons,  tend  to  bring  the  niunber  of 
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electors  who  vote  up  to  a  rather  high  average,  in  spite  c 
the  fact  that  the  law  carries  with  it  numerous  exemption 
and  the  fines  imposed  are  small.  In  New  Zealand,  elector 
who  are  not  exempted  by  law  and  who  do  not  do  thei 
duty  in  the  exercise  of  the  franchise  have  their  name 
taken  from  the  list  of  voters.  Though  Austria  has  givei 
the  legislative  assemblies  of  the  provinces  the  power  U 
compel  franchised  citizens  to  vote  and  to  punish  those  wh< 
do  not  vote  by  imposing  a  fine,  only  one  province  ha 
adopted  the  system. 

Until  recently,  practically  nothing  was  attempted  witl 
respect  to  compulsory  voting  in  the  United  States.  How 
ever,  a  few  states  have  lately  adopted  an  amendment  to 
or  have  included  some  provision  in,  their  ftmdamenta 
law,  which  includes  some  means  to  compel  electors  to  avai 
themselves  of  the  privilege  of  voting.  Oklahoma  in  19H 
made  it  the  duty  of  every  qualified  elector  to  register  a 
such,  and  provided  that,  if  any  qualified  person  failed  t« 
vote  at  three  successive  elections  held  in  his  precinct,  sue) 
registration  was  to  be  canceled.  The  legislature  of  Nortl 
Dakota  has  been  given  the  power  by  the  constitution  t 
prescribe  penalties  for  failure  to  vote  on  the  part  of  thos 
legally  qualified  to  participate  in  elections,  but  so  far  th 
legislature  has  passed  no  act  relative  to  compulsory  voting 
Illinois  employs  the  rather  unusual  method  of  drawing  he 
jurymen  from  the  nonvoters  lists.  Probably  the  mos 
significant  measure  taken  with  respect  to  compulsory  votin 
is  that  of  Massachusetts  in  the  way  of  a  constitutions 
amendment  to  the  effect  that:  "The  General  Court  sha 
have  authority  to  provide  for  compulsory  voting  at  ele( 
tions,  but  the  right  of  secret  voting  shall  be  preserved/' 

The  practice  of  compelling  legally  qualified  voters  t 
perform  their  duty  in  expressing  their  opinions  throug 
the  ballot  promises  to  gain  in  favor.  The  fact  that  mo 
contests  in  the  United  States  are  decided  by  a  mere  pl^ 
rality  of  those  voting  shows  that  but  few  additional  vot 
will  change  the  result  completely,  and  it  is  felt  that  1 
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enforcing  compulsory  voting  the  will  of  the  people  will 
be  more  nearly  expressed.  It  is  supposed,  also,  to  lessen 
some  of  the  existing  evils  now  incident  to  party  politics, 
such  as  corrupt  methods  of  getting  voters  to  the  polls 
or  in  some  cases  of  bribing  them  to  stay  away ;  then»  too, 
it  helps  to  impress  the  voter  with  the  importance  of  his 
vote  and  tends  to  make  him  feel  his  responsibility  in  the 
government. 

The  Invisible  Government 

In  spite  of  the  many  reforms  that  have  been  put  into 
efifect  relative  to  primary  elections  and  conventions, 
secrecy  in  balloting,  and  the  extension  of  suffrage,  there 
stiU  remains  the  problem  in  popular  government  of  securing 
effective  regtdation  of  parties.  It  is  the  problem  of  having 
statesmen  become  the  political  leaders  instead  of  the  po- 
litical bosses  who  are  now  the  power  behind  those  who 
hold  governmental  positions  and  who  constitute  what  has 
come  to  be  known  as  **the  invisible  government." 

Before  the  New  York  Constitutional  Convention  in  191 5, 
Elihu  Root,  under  the  title  **The  Invisible  Government," 
stated  .the  problem  of  parties  and  government  in  the 
following  stirring  appeal : 

We  talk  about  the  government  of  the  constitution.  We  have  spent 
many  day^  in  discussing  the  powers  of  this  and  that  and  the  other 
officer.  What  is  the  government  of  this  state?  What  has  it  been  during 
the  forty  years  of  my  acquaintance  with  it?  The  government  of  the  con- 
stitution? Oh,  no;  not  half  the  time,  or  halfway.  When  I  ask  what 
do  the  people  find  wrong  in  our  state  government,  my  mind  goes  back 
to  those  periodic  fits  of  public  rage  in  which  the  people  rouse  up  and  tear 
down  the  political  leader,  first  of  one  party  and  then  of  the  other  party. 
It  goes  on  to  the  public  feeling  of  resentment  against  the  control  of  party 
organizations,  of  both  parties  and  of  all  parties. 

Now,  I  treat  this  subject  in  my  own  mind  not  as  a  personal  question 
to  any  man.  I  am  talking  about  the  system.  From  the  days  of  Fenton 
andConkling  and  Arthur  and  Cornell  and  Piatt,  from  the  days  of 
l^vid  B.  Hill,  down  to  the  present  time  the  government  of  the  state 
has  presented  two  different' lines  of  activity,  one  of  the  constitutional 
and  statutory  officers  of  the  state,  and  the  other  of  the  party  leaders — 
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they  call  them  party  bosses.  They  call  the  system — I  don't  coin 
phrase,  I  adopt  it  because  it  carries  its  own  meaning — the  system 
call  "invisible  government."  For  I  don't  remember  how  many  y 
Mr.  Conkling  was  the  supreme  ruler  in  this  state;  the  governor  die 
coimt,  the  legislatures  did  not  count;  comptrollers  and  secretari< 
state  and  what  not  did  not  count.  It  was  what  Mr.  Conkling  said, 
in  a  great  outburst  of  public  rage  he  was  pulled  down. 

Then  Mr.  Piatt  ruled  the  state;  for  nigh  upon  twenty  years  he  i 
it.  It  was  not  the  governor;  it  was  not  the  legislature;  it  was  not 
elected  officers;  it  was  Mr.  Piatt.  And  the  Capitol  was  not  here;  i1 
at  49  Broadway;  Mr.  Piatt  and  his  lieutenants.  It  makes  no  differ 
what  name  you  give,  whether  you  call  it  Fenton  or  Conkling  or  Co 
or  Arthur  or  Piatt,  or  by  the  names  of  men  now  living.  The  ruler  o 
state  during  the  greater  part  of  the  forty  years  of  my  acquaintance 
the  state  government  has  not  been  any  man  authorized  by  the  co 
tution  or  by  the  law;  and,  sir,  there  is  throughout  the  length 
breadth  of  this  state  a  deep  and  sullen  and  long-continued  resenti 
at  being  governed  thus  by  men  not  of  the  people's  choosing.  The  p 
leader  is  elected  by  no  one,  accoimtable  to  no  one,  bound  by  no  oa1 
office,  removable  by  no  one.  .  .  .  But  it  is  all  wrong.  It  is  all  w 
that  a  government  not  authorized  by  the  people  should  be  contii 
superior  to  the  government  that  is  authorized  by  the  people. 

How  is  it  accomplished?  How  is  it  done?  Mr.  Chairman,  it  is  t 
by  the  use  of  patronage,  and  the  patronage  that  my  friends  on 
other  side  of  this  question  have  been  arguing  and  pleading  for  in 
convention  is  the  power  to  continue  that  invisible  government  agi 
that  authorized  by  the  people. 

What  does  the  boss  have  to  do?  He  has  to  urge  the  appointmei 
a  man  whose  appointment  will  consolidate  his  power  and  preserve 
organization.  The  invisible  government  proceeds  to  build  up  and  n 
tain  its  power  by  a  reversal  of  the  fundamental  principle  of  good  go\ 
ment,  which  is  that  men  should  be  selected  to  perform  the  duties  oj 
office;  and  to  substitute  the  idea  that  men  should  be  appointed  to  c 
for  the  preservation  and  enhancement  of  power  of  the  political  let 
The  one,  the  true  one,  looks  upon  appointment  to  office  with  a  vie 
the  service  that  can  be  given  to  the  public.  The  other,  the  false 
looks  upon  appointment  to  office  with  a  view  to  what  can  be  gotten 
of  it.  . . .  Mr.  Chairman,  we  all  know  that  the  halls  of  this  Capitol  s^ 
with  men  during  the  session  of  the  legislature  on  pay  day.  A  ^ 
number,  seldom  here,  rendering  no  service,  are  put  on  the  payrolls 
matter  of  patronage,  not  of  service,  but  of  party  patronage.  Both 
ties  are  alike;  all  parties  are  alike.  The  system  extends  through 
Ah,  Mr.  Chairman,  that  system  finds  its  opportunity  in  the  divisic 
powers,  in  a  six-headed  executive,  in  which,  by  the  natural  workini 
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human  nature  there  shall  be  opposition,  discord,  and  the  playing  of  one 
force  against  the  other,  and  so,  when  we  refuse  to  make  one  governor 
elected  by  the  people  the  real  chief  executive,  we  make  inevitable  the 
setting  up  of  a  chief  executive  not  selected  by  the  people,  not  acting  for 
the  people's  interest,  but  for  the  selfish  interest  of  the  few  who  control 
the  par^,  whichever  party  it  may  be.  Think  for  a  moment  of  what  this 
patronage  system  means.  How  many  of  you  are  there  who  would  be 
willing  to  do  to  yoiu"  private  client,  or  customer,  or  any  private  trust,  or 
to  a  friend  or  neighbor,  what  you  see  being  done  to  the  state  of  New 
York  every  year  erf  your  lives  in  the  taking  of  money  out  of  her  treasury 
without  service?  We  can,  when  we  are  in  a  private  station,  pass  on 
without  much  attention  to  inveterate  abuses.  We  can  say  to  ourselves, 
I  know  it  is  wrong,  I  wish  it  could  be  set  right;  it  cannot  be  set  right,  I 
will  do  nothing.  But  here,  here,  we  face  the  duty,  we  cannot  escape  it, 
we  are  bound  to  do  our  work,  face  to  face,  in  clear  recognition  of  the 
tnith,  unpalatable,  deplorable  as  it  may  be,  and  the  truth  is  that  what 
the  unerring  instinct  of  the  democracy  of  our  state  has  seen  in  this  govern  - 
meat  is  that  a  different  standard  of  morality  is  applied  to  the  conduct  of 
a£fairs  oi  state  than  that  which  is  applied  in  private  affairs.  I  have  been 
told  forty  times  since  this  Convention  met  that  you  cannot  change  it. 
We  can  try,  can't  we?  I  deny  that  we  cannot  change  it.  I  repel  that 
cynical  assumption  which  is  bom  of  the  lethargy  that  comes  from 
poisoned  air  dtuing  all  these  years.  I  assert  that  this  perversion  of 
democracy,  this  robbing  democracy  of  its  virility,  can  be  changed  as 
truly  as  the  system  imder  which  Walpole  governed  the  commons  of 
England  by  bribery,  as  truly  as  the  atmosphere  which  made  the  credii 
MobUier  scandal  possible  in  the  Congress  of  the  United  States  has  been 
Wown  away  by  the  force  of  public  opinion.  We  cannot  change  it  in  a 
inoment,  but  we  can  do  oiu*  share.  We  can  take  this  one  step  toward, 
not  robbing  the  people  of  their  part  in  government,  but  toward  robbing 
^  irresponsible  autocracy  of  its  indefensible  and  imjust  and  undemo- 
cratic control  of  government,  and  restoring  it  to  the  people  to  be  exer- 
cised by  the  men  of  their  choice  and  their  control.^ 

In  these  suggestive  words,  Senator  Root  brought  to 
public  attention  one  of  the  fiuidamental  facts  of  the  Ameri- 
can government — ^namely,  that  there  exist  a  government 
of  the  constitution  and  the  laws  and  a  government  of 
political  bosses  and  parties.    The  one  is  constitutional  and 

.  ^New  York  State  Constitutional  Convention  Documents,  No.  50:  reprinted 
jn  the  Annals  of  the  American  Academy  oj  Political  and  Social  Science^  vol. 
"i^  pp.  x-nii;  Cf.  also  article  by  Edgar  Dawson,  "The  Invisible  Government 
and  Administrative  Efficiency,    tW(/.,  pp.  11 -21. 
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legal,  the  other  extra-constitutional  and  largely  beyond 
adequate  control  by  law. 
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CHAPTER  III 

THE  MERIT  SYSTEM  AND  PUBLIC  CX)NTROL  OF  GOVERNMENT 

Good  Government  and  Efficient  Public  Servants^ 

One  of  the  requirements  for  successful  and  efficient 
goyemment  is  the  selection  of  officials  of  good  character 
and  special  qualifications  for  the  public  service.  Whenever 
the  offices  are  filled  by  men  of  high  character  and  ability 
the  government  is  likely  to  be  conducted  with  a  high  degree 
of  success.  Such  was  the  case  when  the  Roman  Senate  in 
the  days  of  the  Republic  was  composed  of  men  of  unusual 
integrity  and  administrative  ability.  On  the  other  hand, 
govCTnnigit  is  likely  to  be  we^.  and  inefficient  when 
favoritism,  influence,  and  corruption  dominate  political 
life.  Such  was^-the  case  with  the  monarchs  of  the  old 
regime  in  Prance,  who  were  thrust  aside  when  the  wave 
of  revolution  spread  in  1789.  Too  little  attention  has  been 
given  to  the  ways  and  methods  of  recruiting  the  public 
service,  and  particularly  is  this  true  of  the  United  States, 
where  the  doctrine  **to  the  victor  belong  the  spoils,** 
along  with  the  principle  of  the  rotation  in  office,  has 
dominated  political  practice.  One  of  the  most  difficult 
probleQia  for  democratic  government  centers  arotmd  the 
patronage  and  the  spoils  of  office,  which  are  an  outgrowth 
of  the  American  party  system.  It  remains  for  American 
democracy  to  learn  the  lesson  of  efficient  administration 
from  European  nations  and  to  adapt  such  administration 
to  the  theories  and  principles  of  popular  government. 

*■  Secure:  Anntial  Proceedings  of  the  Nalional  Civil  Service  Reform  League ^ 
Annual  Report  of  the  United  States  Civil  Service  Commission  (Washington, 
D.  CJ)t  Annual  Reports  of  State  and  City  Civil  Service  Commissions,  especially 
ef  Massachusetts,  Illinois,  Wisconsin,  New  York,  and  Ohio. 
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Public  offices  are  filled  by  one  of  three  methods — b 

appointment,  by  election,  or  by  selection  through  a  mer 

system  involving  some  form  of  competition.    Prior  to  tl: 

nineteenth  century  the  method  of  appointment  was  con 

monly  pursued.     With  the  advent  of  popular  control  c 

government,  elections  were  introduced  to  fill  many  office 

Diffictdties  in  securing  competent  public  servants  eithc 

by  appointment,  which  results  frequently  in  rewardin 

favorites,  relatives,  or  personal  friends,  or  by  the  electiv 

system,  which  often  brings  into  officg  politicians  rathe 

than  cQXHpetent  officials,  led  to  the  introduction  of  th 

merit  system  based  on  competition.     Duiing  the  latte 

part  of  the   nineteenth   century  the   merit   system  wa 

greatly  extended.     It  has  been  difficult  to  reconcile  th 

/  principles  of  the  merit  system,  involving  service  during 

/    period  of  efficiency  and  good  behavior,  with  some  of  tl 

early    theories  of  popular    government  and  democrac 

This  reconciliation  has  been  made,  however,  and  the  mei 

!   s>^tem   has   had   a   promising  development  in  countri 

where  popular  government  prevails. 

In  the  development  of  democratic  government,  a  di 
tinction  has  been  drawn  between  (a)  political  offices 
be  filled  by  election  and  (b)  administrative  offices  to  1 
filled  chiefly  by  appointment  on  some  basis  of  merit, 
all  government  in  which  the  people  have  any  voice,  the 
are  policies  to  be  decided  and  issues  to  be  determined  i 
which  the  popular  will  must  be  considered  and  in  whi^ 
the   people   should   exercise   control.      Such   matters 
high   or  low  taxes,  good   or   bad  roads,  prohibition 
saloons,  are  questions  on  which  the  popular  verdict  nu 
well  be  expressed.     For  this  purpose,  certain  offices  a 
regarded  as  of  a  political  nature,  and  these  offices  a 
usually  the  channel  through  which  the  public  will  ai 
popular  sentiment  may  prevail.    On  the  other  hand,  the 
are  in  the  management  of  government  many  details 
administration  which  can  be  imderstood  only  by  experier 
and  for  the  performance  of  whictv  cettavTv  c^^-al^c.'a.t.votv^  ^ 
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training  are  necessary.  For  these  administrative  positions 
the  most  effective  service  can  be  secured  only  through  the 
sdection  of  appointees  on  a  basis  of  merit  and  promotion 
as  a  result  of  proved  ability,  with  the  assurance  of  per- 
manence of  teniu^.  In  the  words  of  Chief  Justice  Ryan, 
"where  you  want  skill  you  must  appoint;  where  you 
want  representation  elect."  While  certain  political  offices 
oag)it  always  to  be  filled  by  election,  and  while  the  popular 
will  should  be  made  to  prevail  through  these  pubUc  offices, 
the  niost  difficult  part  of  the  problem  is  the  method  of 
recndting  the  civil  service  in  the  large  number  of  adminis- 
trative positions  in  which  political  opinions  ought  to  have 
little  weight.  The  development  of  methods  of  recruiting  the 
civil  service  in  the  United  States  will  be  briefly  reviewed, 
and  the  present  civil  service  system  will  then  be  compared 
with  those  of  England  and  France. 

Civil  Service  and  the  Spoils  System  in  the  United 

States 

Early  Administrations. — ^The  beginning  of  civil  service 
in  the  United  States  under  the  administration  of  Washing- 
ton followed  certain  principles  which  characterized  the 
method  of  appointment  under  all  of  the  first  presidents. 
The  chief  thought  of  Washington  was  the  fitness  of  the 
appointee  to  fill  the  desired  position.  Among  the  qualities 
of  fitness  Washington  considered,  first,  the  abiUty  to  per- 
form the  functions  of  the  office;  second,  previous  experi- 
ence, preferably  in  some  official  capacity;  third,  estab- 
lished reputation.  In  the  beginning  little  attention  was 
paid  to  political  opiniops  or  party  politics,  but  as  the 
strife  between  the  Federalists  and  the  Republicans  grew, 

ti    the  President  gradually  adopted  the  practice  expressed  in 

e    a  letter  to  Pickering : 


1  thall  not,  while  I  have  the  honor  of  administering  the  government, 
hnog  wsl  into  my  office  of  consequence  knowingly  whose  political 
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tenets  are  adverse  to  the  measures  the  general  government  is  pursuing; 
for  this,  in  my  opinion,  would  be  a  sort  of  political  suicide. 

Although  partisan  feeling  became  intense  during  the 
administration  of  President  Adams  and  a  few  party 
removals  were  made,  it  may  be  said  that  the  admin- 
istration of  public  business  bore  a  better  relation  to  the 
business  standards  of  the  coimtry  under  the  Federalists 
than  in  any  subsequent  period;  and  while  there  were  evi- 
dences of  the  beginning  of  the  spoils  system,  this  practice 
did  not  seriously  aflFect  the  efficiency  of  the  civil  service. 
With  the  election  of  Thomas  Jeflferson,  the  Republican 
party  came  into  power,  and,  with  the  majority  of  the  offices 
manned  by  Federalists,  it  is  not  surprising  to  find  consider- 
able pressure  to  force  removals  and  to  bring  about  a  change 
in  the  personnel  of  the  pubUc  service  so  as  to  be  more 
nearly  in  accord  with  the  popular  verdict  at  the  polls. 
Jeflferson,  however,  laid  down  the  rule  of  efficiency  as  the 
standard  on  which  appointments  were  to  be  made  and 
acceded  to  the  demands  of  the  partisans  to  change  only  a 
few  officers  for  political  ptuposes.  However,  by  a  few  re- 
movals and  by  a  gradual  change  as  the  time  of  appoint- 
ments expired,  the  character  of  the  civil  service  was 
changed,  so  that  in  five  years  it  was  regarded  as  strongly 
Republican  as  it  had  been  FederaUst  in  1801.  Despite  this 
change,  Jeflferson  adhered  strictly  to  the  idea  of  fitness  for 
office  as  an  essential.  And  it  is  generally  conceded  that 
the  character  of  the  civil  service  was  not  very  seriously 
changed.  With  the  Republican  party  in  power  and  with 
most  of  the  offices  filled  by  Republicans,  few  changes  in 
the  civil  service  were  made  during  the  administrations  of 
Madison  and  Moiux)e.  The  first  specific  change  in  the 
Federal  civil  service  came  with  the  passage  of  the  four-year 
law,  which  was  enacted  in  1820.  This  act  fixed  the  term 
of  four  years,  in  place  of  the  tenure  at  the  pleasure  of  the 
President,  for  district  attorneys,  collectors  of  customs, 
naval  officers,  revenue  officers,  public-land  agents,  and  pay- 
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masters  in  the  army.  Although  introduced  on  the  theory 
of  requiring  an  accounting  every  four  years  on  the  part  of 
Federal  officers  and  thereby  securing  greater  efficiency,  it 
is  charged  from  the  beginning  that  the  act  was  secured  for 
political  purposes.  Whether  this  be  true  or  not,  it  was  not 
long  until  the  urgent  demands  of  the  spoilsmen  resulted 
in  extending  the  law  to  all  offices  and  to  the  introduction 
of  the  idea  of  rotation  in  office  as  a  primary  principle  in 
the  Federal  government. 

The  Introduction  of  the  Spoils  System. — ^The  spoils  system 
in  the  United  States  is  built  upon  certain  fundamental 
theories  and  policies  which  were  introduced  into  the  tur- 
moil of  party  politics  in  the  states,  namely,  the  custom  of 
using  the  public  offices  openly  and  continuously  as  ammu- 
nition in  party  warfare,  and  the  evolution  of  the  idea  of 
rotation  in  office.  Rotation  gained  groimd  rapidly  in  the 
states.  It  was  urged  that  rotation  would  educate  the  pub- 
lic in  the  business  of  government,  and  that  it  would  serve 
as  a  check  to  the  overbearing  insolence  of  office. 

New  York  was  the  first  state  in  which  offices  were  openly 
and  continuously  used  for  partisan  ptirposes.  The  prac- 
tice, however,  soon  spread  to  other  states,  notably  to 
Pennsylvania,  where  rotation  in  office  was  the  rule  as  early 
as  1820.  Though  some  of  the  states  appeared  to  resist  the 
rising  wave  of  the  spoilsmen,  the  majority  of  the  common- 
wealths were  soon  forced  into  line.  Among  the  last  states 
to  succiunb  were  Massachusetts  and  some  of  the  Southern 
states  in  which  the  spoils  philosophy  made  headway 
slowly.     By  1828,  says  Professor  Fish, 

in  every  state  throughout  the  North  and  West  the  spoils  system  either 
was  established  or  there  existed  an  element  eager  to  introduce  it.  The 
movement  was  a  growing  one  and  it  was  but  a  question  of  time  and 
circtunstances  when  the  custom  would  become  national.  . .  .  The  people 
in  general  .  .  .  disliked  the  life  tenure  and  the  aristocratic  manners  of 
the  officials  of  the  existing  regime;  those  who  enjoyed  the  national 
salaries  should,  they  thought,  be  of  the  people.  In  the  frontier  states, 
particularly,  the  superb  self-confidence  bom  of  the  pioneers'  single- 
handed  victory  over  nature  balked  not  at  the  l\ill  tEkftassrc^  oi  <iKa>aKs^^  > 
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asserted  that  all  men  were  created  equally  able  to  fttlfil  the  duties  a 
government  offices.* 

The  outright  adoption  of  the  spoils  system  in  the  nationa 
government  came  with  the  election  of  Andrew  Jackson  tc 
the  Presidency,  and  there  began  **the  first  appearance  of  a 
species  of  four-year  locusts  that  has  never  since  failed  tc 
devastate  our  capital  city."  Great  pressure  was  brought 
to  bear  for  a  complete  removal  of  all  men  in  offices.  Al- 
though the  number  of  removals  made  by  Jackson  was  rela- 
tively small,  the  custom  was  firmly  estabUshed  that  re- 
movals would  be  made  for  partisan  purposes,  and  that  an 
incoming  President  would  recruit  the  civil  service  according 
to  his  own  wishes  and  desires.  While  the  spoils  system  was 
not  the  work  of  one  man  and  was  rather  the  result  of  gradual 
development,  it  is  nevertheless  true  that  Andrew  Jackson 
and  Martin  Van  Buren  had  more  to  do  than  any  other 
men  with  the  firm  establishment  and  the  extensive  intro- 
duction of  the  system  in  the  Federal  and  state  governments. 
Although  individual  members  of  Congress  and  many  po- 
litical leaders  spoke  against  the  spoils  system,  each  Presi- 
ent  in  turn  accepted  the  general  principles  of  the  system 
and  participated  sufficiently  in  the  practice  to  bring  about 
a  change  in  the  personnel  of  the  Federal  service.  The  theory 
of  the  spoils  system  is  thus  interestingly  described  by  Carl 
Russell  Fish: 

The  true  cause  for  the  introduction  of  the  spoils  system  was  the 
triumph  of  democracy.  If  the  people  as  a  whole  are  to  exert  any  tangible 
influence  on  the  conduct  of  government,  they  must  be  organized.  Un- 
organized, they  may  effect  a  revolution,  but  they  cannot  thereby  con- 
trol administration.  The  division  of  the  people  into  parties  is  not 
sufficient  to  secure  this  pervasive  influence;  it  gives  them  an  oppor- 
tunity to  vote  on  special  questions  and  at  stated  intervals,  but  not  tc 
select  the  questions  or  to  vote  when  the  issue  is  fresh  in  the  public  mind 
If  the  majority  is  to  mold  the  policy  of  the  party,  if  the  demos  is  to  be 
kept  constantly  awake  and  brought  out  to  vote  after  the  excitemeni 
of  the  hour  has  passed  away,  it  is  necessary  that  the  party  be  organized 

*  C.  R.  Fish,  The  Civil  Service  and  the  Patronage  (Longmans,  Green  t 
Co.,  1905),  pp.  103-104. 


THE   MERIT  SYSTEM  177 

liere  must  be  drilling  and  training,  hard  work  with  the  awkward  squad, 
nd  occasional  dress  parade. 

This  work  requires  the  labor  of  many  men;  there  must  be  captains 
i  hundreds  and  the  captains  of  tens,  district  chiefs  and  ward  heelers. 
•low,  some  men  labor  for  love  and  some  for  glory;  but  glory  comes  only 
o  the  leaders  of  ten  thousands,  to  the  very  few  —  it  cannot  serve  as  a 
;eneral  inducement,  and  even  those  who  love  must  live.  It  is  an  essen- 
ial  idea  of  democracy  that  these  leaders  shall  be  cf  the  people;  they 
aust  not  be  gentlemen  of  wealth  and  leisure,  but  they  must — the  mass 
)i  them  at  any  rate — ^belong  to  the  class  that  makes  its  own  living.  If, 
iien,  they  are  to  devote  their  time  to  politics,  politics  must  be  made  to 
Miy.  It  is  here  that  the  function  of  the  spoils  system  becomes  evident; 
he  civil  service  becomes  the  pay-roll  of  the  party  leader;  offices  are 
ipportioned  according  to  the  rank  and  merits  of  his  subordinates,  and, 
if  duties  are  too  heavy  or  new  positions  are  needed,  new  offices  may  be 
created.^ 

The  spoils  system  thus  became  an  agency  of  reward  for 
party  services. 

After  1845  th®  spoils  system  became  triumphant.  The 
victors  divided  the  spoils  and  were  unashamed.  Though 
the  number  of  removals  made  in  any  one  executive  term 
might  vary,  the  general  acceptance  of  the  principle  by  all 
presidents  and  parties  was  universal.  Along  with  the 
introduction  of  the  spoils  system  came  the  democratic 
movement  which  resulted  in  the  abolition  of  property 
qualifications  for  suffrage  and  which  multiplied  the  number 
of  elective  offices,  creating  thereby  a  large  number  of 
places  to  be  filled  by  the  party  organizations,  which  were 
now  becoming  strong  and  vigorous. 

The  Efforts  to  Check  the  Spoils  System, — With  the  intro- 
duction of  the  spoils  system  came  the  first  efforts  to  reform 
the  civil  service.  As  early  as  1835  a  conmiittee  of  Congress 
was  appointed  to  consider  the  whole  subject  of  the  reduc- 
tion of  the  patronage  and  to  report  to  the  Senate  such 
measures  as  seemed  advisable.  Few  attempts  at  improve- 
nerit  were  made,  however,  prior  to  1850.  In  1850  and  in 
*S3  the  question  of  efficiency  was  presented  in  reports 

1 R.  Pish,  The  Civil  Service  and  the  Patronage  (Ix)ngmans,  Green  &  Co., 
),pp.  156-1/57. 
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before  the  Senate.  It  was  found  that  examinations  hi 
been  tried  in  filling  positions  in  the  Treasury  Departmei 
and  that  the  system  was  approved  by  the  members  of  tl 
Cabinet.  It  was  recommended  that  pass  examinations  I 
held  for  the  lowest  grades  of  clerkships  and  that  all  vaca 
des  above  these,  except  the  chief  clerkships,  be  filled  1 
promotion.  In  1853  P^^  examinations  were  prescrib 
by  a  law  of  Congress.  The  examinations  were  conducts 
by  the  heads  of  departments,  and  the  act  proved  of  sligl 
benefit.  An  attempt  was  made  in  1856  to  establish  a  pa 
examination  for  the  consular  service,  but  this  bill  was  so( 
repealed.  The  movement  for  reform  was  temporari 
checked  by  the  Civil  War  and  later  by  the  conflict  betwe< 
the  President  and  Congress.  In  the  meantime  there  hi 
developed  that  interesting  feature  of  American  politic 
life,  senatorial  coiutesy,  by  which  the  wishes  of  Senate 
were  first  to  be  consulted  and  their  recommendations  to  1 
regarded  as  virtually  mandatory  upon  the  President  for  t! 
selection  of  the  various  officials  within  their  states.  Mei 
bers  of  Congress  naturally  exercised  considerable  influen 
from  the  beginning;  the  Cabinet  sometimes  wielded  po^ 
over  the  President;  but  the  development  of  the  machi 
and  boss  in  the  state  brought  to  the  front  Senators  w 
became  the  chief  distributors  of  patronage. 

Prior  to  i860  no  definite  progress  had  been  made 
checking  the  control  and  domination  of  the  spoilsmen 
the  Federal  service.  It  was  not  until  Thomas  Allen  Jencl 
of  Rhode  Island,  as  a  member  of  a  committee  on  econon 
became  interested  in  the  civil  service  in  1863  that  t 
beginning  of  a  definite  reform  was  made.  As  a  result  0: 
thorough  study  of  the  civil  service  in  England,  he  took 
the  cause  of  reform  and  introduced  in  1865  a  bill  for  t 
improvement  of  the  civil  service.  The  introduction  of  t* 
bill  led  to  the  appointment  of  a  select  committee  to  inves 
gate  the  matter.  Mr.  Jenckes,  for  a  subcommittee,  p 
sented  in  1868  an  elaborate  report  which  described  1 
evils  of  the  spoils  system  in  the  United  States.     **It  c< 
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!  a  thorough  discussion  of  the  existing  service,  care- 
mmaries  of  the  systems  employed  in  China,  Prussia, 
e,  and  especially  England,  and  to  it  there  was  ap- 
d  a  bill  intended  to  adapt  the  best  points  in  these 
as  to  American  conditions.**^  Despite  this  thorough 
,  Congress  refused  to  act.  But  agitation  increased, 
ularly  as  a  result  of  the  devotion  to  the  cause  of 
men  as  George  William  Curtis  and  Carl  Schurz. 
lent  Grant  was  finally  led  to  favor  reform,  and  in 
x)nd  message  to  Congress  recommended  a  law  which 
)  govern  not  only  the  tenure,  but  also  the  manner  of 
ig  all  appointments.  Congress  was,  however,  recal- 
t,  and  refused  to  accede  to  the  President's  wishes, 
he  exception  of  attaching  a  rider  to  the  appropriation 
ith  the  idea  of  leaving  the  matter  entirely  in  the 

of  the  President.  The  President  immediately 
nted  an  advisory  board,  with  Curtis  as  chairman,  to 
;  on  the  measures  to  be  adopted.  The  first  report 
presented  in  December,  1871.  In  1872  the  rules 
lated  by  this  board  were  applied  to  the  depart- 
1  at  Washington  and  to  the  Federal  offices  in  New 
President  Grant,  however,  refused  to  give  the 
novement  his  unqualified  support,  and  Curtis  soon 
ed.  In  the  next  decade  bttle  progress  was  made,  but 
gitation  was  continued  through  civil-service-reform 
izations  and  particularly  through  a  national  league 

was  launched  in  1881  with  Curtis  as  president, 
societies  were  formed  and  a  nation-wide  campaign 
laugurated.  The  death  of  Garfield  at  the  hands  of  a 
pointed  office-seeker  finally  brought  the  matter  to  a 
and  a  civil-service-reform  bill  drawn  by  Dorman  B. 
1  was  presented  to  Congress  and  finally  passed, 
bill  was  enacted  in  1883,  and  the  first  commission 
nted  under  the  act  at  once  began  to  enforce  its 
sions. 
e  civil  service  act  of  January,  1883,  provided  for  the 

R.  Fish,  op.  cii.f  p.  211. 
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appointment  of  three  civil  service  commissioners,  whos 
duty  it  was  to  aid  the  President  in  the  preparation  of  rule 
to  carry  the  act  into  effect  and  to  provide  for  open  con 
petitive  examinations  for  testing  the  fitness  of  applicani 
for  the  public  service.  It  was  provided  that  the  examim 
tions  were  to  be  practical  in  character  and  in  the  mai 
to  relate  to  the  fitness  and  capacity  of  applicants  to  dii 
charge  the  duties  of  the  service  to  which  they  sougl: 
appointment.  The  provisions  of  this  act  and  the  detai! 
as  to  its  enforcement  are  adequately  described  in  texl 
on  American  government.^ 

The  close  relation  between  the  merit  system  and  eff 
ciency  in  the  public  service  is  so  important  that  the  que 
tion  of  reform  of  the  civil  service  is  one  of  the  greater 
issues  in  the  line  of  improving  the  government  service  i 
the  United  States.  Many  obstacles  stand  in  the  way  ( 
the  adoption  of  the  merit  system  and  its  wide  applicatio 
in  the  government  service  in  the  United  States.  In  tl; 
first  place,  there  has  been  a  failure  to  make  distinct  at  tinw 
what  is  recognized  in  European  coimtries,  namely,  thi 
political  offices  such  as  Cabinet  heads  ought  not  to  be  an 
can  not  be  placed  under  civil-service  rules  and  require 
ments,  but  that  administrative  offices  requiring  technic 
training  and  experience  ought  to  be  permanent  and  shou] 
be  brought  imder  the  merit  system.  The  chief  objectic 
to  the  adoption  of  the  merit  system  is  the  necessity  i 
rewarding  party  workers — those  who  bear  the  bnmt  ar 
responsibiHty  of  conducting  party  affairs.  This  large  arfr 
of  party  workers^  it  is  claimed,  must  be  rewarded,  ar 
public  offices  constitute  the  only  basis  for  reward.  Tl 
spoils  system  has  in  large  part  been  retained  as  a  rewai 
and  incentive  to  keep  going  the  elaborate  party  organiz 
tion  which  began  to  develop  in  this  country  with  the  Dem 
cratic  revolution  from  1830  to  1840.  But  it  is  maintains 
that  the  cost  of  the  system  to  the  cotmtry  in  the  incor 
petence,  inefficiency,  and  corruption  of  the  public  servi' 

^Prepare  an  analysis  of  the  Federal  Civil  Service  Act. 
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is  too  great  a  price  to  pay  for  the  assistance  of  the  party 
worker,  and  that  it  wotild  be  even  better  for  the  govern- 
ment to  give  a  large  sum  to  each  organization  than  to 
support  its  workers  in  public  offices.  It  is  the  necessity  of 
fincKng  some  adequate  means  of  paying  for  party  services 
that  retards  the  progress  of  the  merit  system.  Great  as 
this  handicap  undoubtedly  is,  it  is  slowly  being  overcome 
by  the  growing  desire  of  the  people  that  the  government 
be  placed  upon  the  same  plane  of  thoroughness  and  effi- 
ciency as  other  business  enterprises  and  by  the  developing 
belief  that  the  public  service  should  be  placed  on  a  basis  of 
merit  and  abiUty  rather  than  be  regarded  as  a  reward  for 
participation  in  partisan  politics. 

Progress  and  Problems  of  Civil  Service  Reform 

But  civil  service  reform  in  the  United  States  has  moved 
forward  slowly,  and  at  times  it  has  actually  retrograded. 
At  first,  Congress  withheld  the  appropriation  for  the  Civil 
Service  Conunission.  Since  the  establishment  of  a  per- 
manent Civil  Service  Commission,  every  President  has  had 
to  resist  the  pressure  of  spoilsmen  and  of  the  politicians. 

Almost  every  year  has  seen  riders  to  appropriation  bills  providing 
ccemptioa  from  the  classified  civil  service,  promotion  of  temporary 
patronage  appointees,  transfers  which  violate  the  letter  or  spirit  of  the 
dvil  service  law,  illegal  participation  of  civil  servants  in  elections  and 
enforced  contributions  to  party  funds,  four-year  tenure  laws,  dismissals 
for  pditical  reasons,  appointments  through  senatorial  courtesy,  and  a 
<tecn  other  forms  of  patronage  and  retrogression.  Not  a  single  adminis- 
tration at  Washington  since  the  act  of  1883  has  an  absolutely  clean 
Rfonn  record;  and  in  most  cases  this  is  no  fault  of  the  President  and  the 
Cabinet; 

It  was  found  that,  in  order  to  check  the  power  of  the 
spoilsmen  a  great  campaign  of  education  was  necessary. 
Pot  this  purpose  the  National  Civil  Service  Reform  Asso- 
oation  was  formed,  with  the  following  object : 

^Robert  Moses,  The  Civil  Service  of  Great  Britain  (Columbia  University 
Studies  in  History,  Economics,  and  Public  Law),  vol.  Ivii,  no.  i,  p.  247. 
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To  establish  a  system  of  appointment,  promotion,  and  rem( 
the  civil  service  fotmded  upon  the  principle  that  public  office  is  a 
trust,  admission  to  which  should  depend  upon  proved  fitness.  ^ 
end  the  association  will  demand  that  appointments  to  suboi 
executive  offices,  with  such  exceptions  as  may  be  expedient,  not 
sistent  with  the  principle  already  mentioned,  be  made  from  persons 
fitness  has  been  ascertained  by  competitive  examinations  open 
applicants  properly  qualified*  and  that  removals  shall  be  made  foi 
mate  cause  only  such  as  dishonesty,  negligence,  or  inefficiency,  I: 
for  political  opinion  or  refusal  to  render  party  service,  and  the  A 
tion  will  advocate  all  other  appropriate  measures  for  securing  int 
intelligence,  efficiency,  good  order,  and  due  discipline  in  the  civil  s 

State  organizations  and  national  societies  joim 
the  educational  campaign,  but  progress  was  extn 
slow.  The  most  important  positions  were  still  filk 
patronage.  Laws  did  not  originally  provide  for  pi 
tions,  and  these  were  based  almost  entirely  on  pei 
considerations.  It  was  easy  to  discover  grounds  for  rei 
or  transfer.  Evasions  of  the  provisions  of  the  law  aj 
political  activity  were  disregarded,  and  the  refusal  to 
the  law  was  frequently  encouraged  by  the  appoi 
officers.  "While  in  response  to  public  demand  the  ( 
nant  parties  incorporated  the  principle  in  their  platf 
this  was  done  with  mental  reservations.  Being  neg 
in  operation,  the  civil  service  law  for  many  year 
acted  chiefly  as  an  unwelcome  restraint  and  check 
officials,  without  respect  to  their  partisan  affiliati 
Primarily,  the  civil  service  acts  in  the  United  States 
been  interpreted  as  applicable  to  the  filling  of  mino 
clerical  positions;  consequently  all  the  important  pos 
remained  in  the  hands  of  party  leaders  to  be  used  as 
for  political  rewards. 

The  spoils  system  dies  hard.  With  its  related  ide 
short  term  and  rotation  in  office,  it  has  become  an  ingr 
conviction  in  the  minds  of  the  politicians,  and  o 
public,  too,  that  offices  should  be  openly  and  fiagi 
used  to  reward  personal  political  friends  and  to  p 
enemies.    Men  became  accustomed  to  what  Senator 
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called  the  "shameless  doctrine,"  "that  the  true  way  by 
which  power  should  be  gained  in  this  republic  is  to  bribe 
the  people  with  offices  created  for  their  service  and  the 
true  end  for  which  it  should  be  used  when  gained  is  the 
promotion  of  selfish  ambition  and  the  gratification  of 
personal  revenge."^ 

The  grip  of  the  spoilsmen  is  evidenced  in  the  slow  and 
intermittent  progress  of  dvil  service  reform  in  the  Federal 
government  and  the  difficulties  in  introducing  the  merit 
system  in  the  states.  The  somewhat  discouraging  results 
in  the  fight  between  the  spoilsmen  and  those  upholding 
the  merit  system  are  suggestively  described  by  a  conmiittee 
in  New  York : 

The  history  of  civil  service  legislation  and  its  enforcement  in  the  last 
thirty  years  in  the  state  of  New  York  shows  how  far  the  state  has  failed 
to  rwlize  the  ideals  of  civil  service  administration.  During  this  period, 
continuous  pressiu^  from  the  outside  to  confer  favors  has  operated  as 
the  motive  for  establishing  many  unnecessary  positions  and  creating 
fictitious  or  excessive  salary  rates.  To  counteract  this,  other  forces  have 
sought  to  impose  with  respect  to  the  several  branches  of  the  civil  service 
restriction  after  restriction  which  were  primarily  designed  to  prevent 
malpractice  and  removals  rather  than  to  insure  efficient  service.  .  .  . 
Promotion  is  still  largely  secured  by  accident  or  personal  preference. 
Standards  governing  the  amount,  kind,  or  quality  of  personal  service 
to  be  rendered  by  state  employees  have  not  been  established.  The 
''elfare  of  an  employee  after  he  has  obtained  an  appointment  is  not 
considered  from  the  viewpoint  of  intelligent  public  service.  As  a  result, 
an  utter  lack  of  what  might  be  termed  esprit  de  corps  is  noticeable  in  the 
state  government. 

The  state  of  New  York  needs  a  constructive  emplojrment  program  for 
its  gpvemmental  agencies,  which  looks  toward  the  establishment  of  a 
permanent  expert  personnel.  This  means  a  fundamental  reorganization 
of  the  present  practice.' 

The  campaign  for  civil  service  reform,  though  a  constant 
struggle,  has  gradually  succeeded  in  reducing  the  number 
yd  the  power  of  the  spoilsmen  and  has  given  the  merit 

'Quoted  in  Bulletin  of  Bureau  of  Municipal  Research  (New  York),  No.  67, 
November,  191 5,  p.  4. 

'BiOkiin  of  Bureau  of  Municipal  Research  (New  York),  No.  76,  August, 
'9»6,  p.  5. 
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system  a  wider  application.    The  extension  of  the  syste 
to  the  higher  positions  of  the  Federal  service  and  to  ma: 
state  municipal,  and  county  officials  is  an  indication 
the  growing  acceptance  of  .the  merit  principle. 

Attempts    to   Secure   Standardization   of  Positions  a 
Salaries. — ^The  purpose  of  the  first  civil  service  acts 
states  and  Federal  governments  and  of  the  efforts  of  t 
first  civil  service  commissions  was  primarily  negative 
character.    Such  acts  were  designed  to  place  a  limit  up 
the  appointive  power  of  the  executive  and  to  remove  soi 
of  the  gross  abuses  which  accompanied  the  developme 
of  the  spoils  system.     Little  thought  was  given  to  a  cc 
structive  program  of  public  employment,   which  woi 
improve  the  conditions  surrounding  public  officials  a 
would  study  the  needs  of  civil  servants  with  a  view 
supervising  their  welfare  and  attaining  greater  efficien 
in  the  government  service.     The  results  of  this  negati 
policy  are  thus  described  by  the  New  York  Bureau 
Municipal  Research : 

By  the  enactment  of  federal,  state,  and  municipal  civil  service  la 
the  old  methods  of  transacting  the  business  of  the  government  were : 
radically  changed.  Even  as  preventive  measures  they  were  in 
nature  of  first  steps.  Important  posts  still  remained  the  object  of  \ 
ronage.  Promotion  was  still  controlled  by  accident  or  personal  pre 
ence.  Devices  for  removal  or  transfer  were  easily  invented.  Sta 
ards  governing  the  amount,  kind,  or  quality  of  service  to  be  rende 
were  not  formulated.  Evasions  of  the  civil  service  law  against  polit 
activity  were  connived  at,  if  not  actually  encouraged,  by  those  in  autl 
ity.  The  original  tendency  to  multiply  positions  in  order  to  keep  inl 
a  political  machine  continued  and  the  commissions  themselves  were 
partisan,  recognizing  the  fact  that  the  administration  of  the  civil  ser 
regulations  had  not  been  taken  out  of  politics.  The  welfare  of 
employee  after  he  had  obtained  an  appointment  was  not  conside 
except  as  it  was  involved  in  measures  to  prevent  his  untimely  removal 

And  despite  noteworthy  advances  made  through  c 
service  acts  in  raising  the  requirements  for  entrance  to 

*  "The  Standardization  of  Public  Employments,"  Bulletin  of   Burea\ 
Municipal  Research  (New  York),  No.  67,  November,  191 5,  pp.  7-8. 
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service  and  improving  the  personnel  in  various  branches  of 
administration,  glaring  inequalities  developed  in  the  salaries 
paid  for  particular  grades  of  work  and  in  the  different  con- 
ditions prescribed  for  substantially  the  same  service. 
"Stand^s  of  compensation  for  specified  kinds  of  work  as 
a  basis  for  making  salary  appropriations  are  tmknown," 
reported  a  committee  of  the  New  York  Senate  in  1915. 
Furthermore,  positions  are  created  for  the  most  part  with- 
out any  definition  of  the  work  requirements  or  any  real 
understanding  of  the  work  or  needs  to  be  served  thereby. 
Civil  service  employments  are,  from  the  viewpoint  of 
salary,  standards,  and  related  work  conditions,  in  a  chaotic 
state."*  In  order  to  remedy  such  defects  in  the  public 
service  a  series  of  studies  were  begun  to  formulate  some 
principles  and  standards  for  appointments,  promotions, 
and  salaries,  and,  in  some  instances,  efforts  have  been 
made  to  apply  the  principles  and  standards  developed. 
The  objects  of  this  movement  for  standardization 
are,  to  formulate  a  basis  for  the  fixing  of  salaries  in 
relation  to  work  performed,  so  as  to  involve  equal  work 
for  equal  pay,  to  determine  the  factors  of  education  or 
experience  necessary  for  each  grade  of  employment, 
and  to  establish  standards  to  govern  promotions  and 
transfers.* 

Though  a  beginning  has  been  made  in  the  inauguration 
of  principles  and  standards  both  in  appointments  and  in 
promotions,  in  a  few  states  and  cities  the  reform  has  made 
progress  slowly  and  differences  in  methods  and  procedure, 
as  well  as  the  peculiar  conditions  involved  in  each  instance, 

'  C/.  Bulletin  of  New  York  Bureau  of  Municipal  Research,  No.' 67,  Novem- 

^.1915.  pp.  13-14- 

Cf.  Bulktin  of  New  York  Bureau  of  Municipal  Research,  No.  67,  Novem- 

r^'' *.9I5.*P- 17»  and  William  C.  Beyer,  "Employment  Standardization  in  the 
Public  Service,"  Supplement  to  the  National  Municipal  Review,  June,  1920, 
P^394.  Attempts  at  the  introduction  of  principles  of  standardization  have 
^  made  as  follows:  Chicago,  191 1;  Oakland,  California,  1915;  Los 
Anodes  County,  California,  191 5;  Pittsburgh,  191 5;  New  York  State  and 
^ty,  1916;  Seattle,  1917;  Ohio,  1917;  Milwaiikee,  1917;  New  Jersey,  1917; 
^^>eveland,  1917;  Akron,  Ohio,  1917;  Milwaukee  County,  1917;  St.  Louis, 
1918;  Massachusetts^  1918;   Dominion  of  Canada,  19 19. 
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have  made  the  adoption  of  standards  extremely  difl5cul 
Recently  an  effort  has  been  made  to  adapt  the  standard  c 
wages  to  the  cost  of  Uving  and  this  has  made  the  proces 
even  more  complicated. 

Unfortunately,  the  movement  for  standardization  an 
uniformity  in  the  tests  for  entrance  to  the  civil  service  ha 
not  affected  to  any  great  extent  the  methods  as  pre 
scribed  by  civil  service  commissions.  This  fact  was  empha 
sized  in  a  recent  paper  read  at  the  annual  meeting  of  dv 
service  commissioners : 

There  is  little  or  no  tinif onnity  in  the  plan  of  examination  tests  of  tb 
various  civil  service  commissions  throughout  the  country,  and  whil 
but  few  examination  plans  have  been  considered,  they  are  typical,  an 
careful  and  painstaking  analysis  of  two  or  three  himdred  different  63 
amination  plans  would  show  the  same  wide  variation.  The  subject 
of  the  relative  weights  in  the  several  examinations  considered  do  nc 
fully  indicate  the  wide  variations  that  actually  exist.  Some  commi 
sions  require  certain  definite  preliminary  education  and  training,  an 
certain  definite  periods  of  experience,  before  an  applicant  is  admitte 
to  the  examination.  Other  commissions  apparently  admit  all  who  ma 
apply,  using  the  examination  test  itself  as  the  one  means  by  which  tho« 
who  are  fitted  for  the  position  sought  are  separated  from  the  unfi 
Some  require  a  certain  percentage  on  essential  subjects;  others  do  no 
In  some  cases  a  general  average  of  70  per  cent  represents  the  passir 
mark;  in  others  an  average  of  75  per  cent  is  required.  In  one  instan< 
little  or  no  weight  is  given  to  the  subject  of  "Experience  and  Training 
while  in  another,  for  the  same  kind  of  employment,  the  weight  given ' 
this  subject  is  the  determining  factor.  One  commission  divides  tl 
examination  into  a  number  of  separate  subjects  with  separate  weight 
planned  not  so  much  for  the  purpose  of  discovering  the  special  knowledj 
which  the  applicant  may  possess,  but  for  the  purpose  of  finding  out  t 
general  educational  qualifications  and  fitness.  Another  commissic 
confines  an  examination  of  the  same  character  to  two  or  three  subjed 
laying  emphasis  only  on  the  past  experience  and  training  and  tl 
special  knowledge  of  the  applicant.* 

The  most  ambitious  attempt  at  standardization  was  th; 
inaugurated  by  Congress  in  the  appointment  of  a  Co: 

*  '•Tackling  Employment  Problems,"  Report  of  the  Twelfth  Annual  Met 
ing  of  the  A^embly  of  Civil  Service  Commissioners,  Rochester,  1919,  p. ; 
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lal  Joint  Commission  on  Reclassification  of  Salaries.* 
tiade  the  duty  of  the  commission  to 

ie  the  rates  of  compensation  paid  to  civilian  employees  by 
cipal  government  and  the  various  executive  departments  and 
enunental  establishments  in  the  District  of  Columbia,  except 
yard  and  the  Postal  Service,  and  report  by  bill  or  otherwise, 
s  practicable,  what  reclassification  and  readjustment  of  corn- 
should  be  made  so  as  to  provide  uniform  and  equitable  pay 
;ame  character  of  employment  throughout  the  District  of 
in  the  services  enumerated. 

t  100,000  employees  were  comprised  within  the 
f  the  inquiry.  In  attempting  to  classify  the  em- 
doing  substantially  the  same  kind  of  work,  needing 
le  general  qualifications,  and  assuming  about  the 
agree  of  responsibility  the  commission  foimd  it 
y  to  make  1,700  classes.  Assistance  was  received 
lose  who  had  gained  experience  in  classification 
re  and  an  effort  was  made  to  secure  the  co-operation 
rtments  and  employees.  After  an  investigation  of 
an  a  year  the  commission  reported  to  Congress  that : 

nited  States  government,  the  largest  employer  in  the  world, 
t  a  modem  classification  of  positions  to  serve  as  a  basis  for 
dardization  of  compensation,  and  without  a  central  employ- 
acy  having  adequate  powers;  in  short,  without  an  employment 

ick  of  a  comprehensive  and  consistent  employment  policy, 
central  agency  fully  empowered  to  administer  it,  has  produced 
ing  inequalities  and  incongruities  in  salary  schedules,  pay-roll 
d  departmental  organization,  with  much  resultant  injustice, 
ction,  inefficiency,  and  waste.^ 

in  for  standardization  was  presented  to  Congress 
option  with  the  recommendation  that  Congress 
hen  the  Civil  Service  Commission  and  authorize 

eport  of  the  Congressional  Joint  Commission  on  Reclassification 
s  submitting  a  classification  of  positions  on  the  basis  of  duties  and 
ions,  and  schedules  of  compensation  for  the  respective  classes, 
ocument  No.  686,  Sixty-sixth  Congress,  Second  Session,  March  12, 

rt,  op.  cil.f  p.  8. 
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the  Commission  to  continue  the  study  of  standarciizatioi 
and  to  make  such  cdianges  as  are  necessary  to  adjust  th 
classes  and  salaries  to  meet  new  conditions  and  that  th 
commission  be  authorized  by  Congress  to  provide  for  ; 
comprehensive  and  tmiform  employment  policy  to  be  ad 
ministered  by  a  central  personnel  agency.  To  contina 
the  work  of  systematization  and  standardization  it  wa 
recommended  that 

*  *  *  the  Congress  tmdertake  a  systematic  examination  of  the  functions  no^ 
being  exercised,  the  organization  now  in  effect,  and  the  methods  of  pre 
cedure  in  use  in  the  several  departments  and  independent  establishment 
making  up  the  Washington  service,  in  order  that  imnecessary  woii 
duplicated  wprk,  improperly  allcx^ated  work,  instances  of  pcxn*  organize 
tion,  and  expensive  or  inefficient  methods  of  conducting  business  ma 
be  discovered  and  eliminated.^ 

In  addition  to  the  consideration  of  methods  of  recruitin 
the  civil  service  and  classification  and  standardization  c 
those  within  the  service  special  attention  has  been  givei 
recently  in  Federal  and  state  governments  to  proposals  fa 
the  retirement  of  public  employees.  It  is  recognized  tha 
the  failtu'e  to  provide  retirement  allowances  is  expensive  t 
the  government,  since  many  continue  in  active  service  wh 
are  imable  to  do  efficient  work,  and  the  retention  of  sue 
employees  checks  the  advancement  of  those  who  are  pei 
forming  their  duties  well.  Though  it  is  difficult  to  provid 
a  system  which  will  meet  the  needs  of  the  service  and  wi 
be  financially  practicable,  a  beginning  has  been  made  i 
the  solution  of  this  problem  and  the  principles  involve 
have  been  rather  clearly  formulated.^ 

The  chief  difficulty  thus  far  has  been  due  to  the  fact  thi 
most  of  the  positions  in  the  civil  service  are  the  minor  an 
clerical  positions.    There  have  been  few  positions  to  whic 

*  Report,  op.  cit.,  pp.  25-24.  For  a  summary  of  the  findings  and  rccoi 
mei>dations  of  the  commission,  consult  Report,  op.  cit.  pp.  22-132,  and  i 
the  draft  bill  see  pp.  133-145.  To  carry  out  the  above  recommendation  th< 
was  created  in  December,  1920,  a  '*  Joint  Committee  on  the  Reorganizati 
of  the  Administrative  Branch  of  the  Government." 

*  Lewis  Merriam,  Principles  Governing  the  Retirement  of  Public  Employ 
(D.  Appleton  &  Co,  191 8). 
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those  having  completed  a  university  career  might  aspire; 
and  furthennore,  little  progress  has  been  made  in  recog- 
nizing the  necessity  of  training  for  many  branches  of  the 
public  service.  Efforts  have  been  too  much  consumed  in 
fighting  the  spoilsmen  to  give  much  attention  to  the  posi- 
tive side  of  public-service  training  and  to  provisions  for  a 
permanent  tenure  for  those  who  prepare  for  the  technical 
and  professional  branches  of  the  service. 

We  have  been  so  busy  fighting  for  a  full  realization  of  the  competitive 
principle  and  so  busy  preventing  retrogressions,  that  the  great  problems 
of  division,  of  inteUecttial  qualifications  and  examinations,  of  stimu- 
lating national  education  through  civil  service  examinations  and  attract- 
ing Uie  best  men  into  our  government  departments,  have  been  quite 
neglected.* 

With  the  extension  of  the  merit  system  to  important 
administrative  positions  and  the  introduction  of  public- 
service  training  in  the  universities,  we  may  look  forward 
to  the  employment  of  a  body  of  trained  and  permanently 
employed  public  servants,  similar  to  the  practice  in  the 
European  coimtries  where  administrative  efficiency  has 
been  attained. 

Public  Service  in  England  and  in  France 

Civil  Service  in  England.- — ^As  a  basis  for  comparison  and 
discussion,  a  short  account  of  the  recruiting  of  the  civil 
service  in  England  and  in  France  is  given.  According  to 
President  Lowell,  the  English  nation 

has  been  saved  from  a  bureaucracy  such  as  prevails  over  the  greater 
part  of  Europe,  on  the  one  hand,  and  from  the  American  spoils  system, 
OD  the  other,  by  the  sharp  distinction  between  political  and  nonpolitical 
oflicials.  The  former  are  trained  in  Parliament,  not  in  administrative 
[  routine.  They  direct  the  general  policy  of  the  government,  or  at  least 
they  have  the  power  to  direct  it,  are  entirely  responsible  for  it  and  go 

'  Robert  Moses,  op,  cit.,  p.  2^9. 

'The  treatment  of  the  Civil  Service  of  England  is  condensed  from  the 
account  by  A.  L.  Lowell,  The  Government  of  England  (The  Macmillan  Com- 
pany, 1910),  chaps,  vii  and  viii. 
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out  of  office  with  the  Cabinet;  while  the  nonpolitical  officials  remai 
at  their  posts  without  regard  to  party  changes,  are  thoroughly  famili^ 
with  the  whole  field  of  administration  and  carry  out  in  detail  the  policr 
adopted  by  the  Ministry  of  the  day.^ 

In  short,  England  has  recognized  a  distinction  between 
first,  political,  elective,  and  temporary  officials  who  repre 
sent  the  people,  and,  second,  permanent,  nonpolitical 
administrative  officials.  The  permanent  officials  may  no' 
be  members  of  ParKament,  and  they  take  no  active  part  ir 
politics.  Permanence  of  teniire  is  based  on  custom  rathei 
than  on  law,  and  is  supported  by  the  theory  that  a  max 
has  a  vested  interest  in  the  office  that  he  holds.  Althougl 
corruption  of  the  worst  sort  was  practiced  in  England  ii 
the  eighteenth  and  nineteenth  centuries,  the  spoils  systen 
of  rewarding  party  workers  and  punishing  opponents,  anc 
the  idea  of  rotation  in  office  never  gained  a  firm  foothoU 
in  England. 

The  improvement  of  the  permanent  civil  service  in  Eng 
land  began  with  the  introduction  of  pass  examinations  ii 
some  of  the  departments  as  early  asi834.  Ini8s3a  move 
ment  was  inaugurated  to  establish  a  system  of  open  coin 
petitive  examinations  in  the  Indian  service  and  in  the  per 
manent  offices  of  the  home  government.  Objections  fron 
the  members  of  the  House  of  Commons  rendered  it  im 
possible  to  put  the  merit  competitive  system  for  hom 
offices  into  effect  prior  to  1870.  By  an  order  in  council  th 
existing  system  of  open  competitive  examinations  wa 
established.  This  order  provides  that  for  offices  excep 
those  to  which  the  holder  is  appointed  directly  by  th 
Crown  or  those  requiring  professional  or  other  peculia 
qualifications,  **no  person  shall  be  employed  in  any  de 
partment  of  the  civil  service  until  he  has  been  tested  b 
the  civil  service  commissioners,  and  reported  by  thef 
qualified  to  be  admitted  on  probation."  The  appointment 
are  to  be  made  through  an  open  competitive  examinaticr 

*  Lowell,  The  Government  of  England  (The  Macmillan  Company,  191c 
vol.  i,  p.  145. 
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and  this  method  has  been  extended  by  subsequent  orders 
until  it  covers  the  greater  part  of  the  positions  where  the 
work  does  not  require  peculiar  qualifications  or  is  not  of 
a  confidential  natxu*e  or  of  a  distinctly  inferior  or  manual 
diaracter. 

First-class  Clerkships. — For  the  first-class  clerkships  re- 
quiring work  of  an  administrative  and  highly  responsible 
character,  the  exaii>inations  are  based  largely  on  courses 
of  study  in  the  untyersities.  Very  few  pass  examinations 
^0  have  had  no  university  training.  With  regard  to  the 
character  of  the  candidates,  President  Lowell  observes: 

The  candidates  who  win  the  appointments  are  men  of  education  and 
intellectual  power.  They  belong  to  the  type  that  forms  the  kernel  of  the 
professioas;  and  many  of  them  enter  the  civU  service  simply  because  they 
have  not  the  means  to  enable  them  to  wait  long  enough  to  achieve 
success  in  a  professional  career.  They  form  an  excellent  corps  of 
administrators.^ 

Between  the  first  and  second  divisions  of  clerkships  has  been 
established  an  intermediate  branch  in  which  the  examina- 
tions and  the  qualifications  are  not  so  high  as  the  first  di- 
vision, and  which  reqtdre  greater  training  and  skill  than  is 
necessary  for  the  second-division  clerks. 

Second-division  Clerkships. — Under  this  heading  is  classi- 
fied a  large  body  of  officers  whose  work  is  merely  clerical. . 
The  service  in  this  division  is  of  the  same  character  as 
that  performed  by  clerks  in  commercial  houses,  and  the 
examination,  as  originally  devised,  was  adopted  to  test  im- 
mediate fitness  for  clerical  work.  In  1896  the  system  was 
changed  so  as  to  have  the  examination  conform  more  nearly 
to  the  curricula  of  the  schools.  The  result  is  that  the 
real  test  for  appointments  is  now  based  on  general  educa- 
tion rather  than  on  technical  knowledge,  although  pro- 
fidency  in  clerical  duties  continues  to  form  a  part  of  the 
examination. 

Assistant  Clerks  and  Boy  Clerks. — Below  the  second- 
division  clerks  there  are  the  assistant  clerks  and  boy  clerks, 

*  A.  L  Lowdl,  op.  cit.f  p.  164. 
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whose  duties  are  usually  temporary,  and  the  experien< 
acquired  may  be  used  in  lieu  of  examination  for  advanc 
ment  into  some  of  the  minor  positions.  There  are  likewi; 
a  number  of  positions  which  are  filled  by  a  limited  comp 
tition  and  others  by  examination  in  which  merely  a  pa 
examination  is  necessary.  The  exemptions  from  compel 
tive  examinations  are  to  be  found  chiefly  at  the  top  and  tl 
bottom  of  the  service.  There  has  been  a  tendency  in  recei 
years  to  enlarge  the  number  of  offices  to  be  filled  by  exar 
ination  and  to  reduce  the  number  of  exemptions, 
general,  it  m^y  be  said  that  all  clerks  and  assistants  a 
selected  through  a  system  of  open  competition.  **Ve 
rarely  a  man  is  appointed  from  outside  on  account 
family  or  political  connections  to  a  post  for  which  he  is  r 
particularly  fitted.  '**  The  existing  arrangement  in  a  typi< 
department  may  be  illustrated  by  the  following  outline 


Secretary  | 

Parliamentary  Under-Secretary   J 


Political. 


Permanent  Under-Secretary 
Assistant  Under-Secretaries 
Chiefs  of  branches 


Usually  nonpolitical 
and  permanent. 


First-class  Clerkships 
Second-division  Clerkships 
Assistant  Clerks 
Boy  Clerks 


Nonpolitical — permanent 
open  competitive 
examinations. 


Messengers 

Porters 

Servants 


Nomination 

without 

examination. 


Not  only  has  political  influenge  been  removed  aim 
entirely  from  appointments  to  office  in  the  administrat 
service,  but  it  has  also  been  nearly  eliminated  in  the  mat 
of  promotion. 

The  civil  service  of  England  has  become  a  career 
which  some  of  the  best  talent  of  the  young  generat 

*  Robert  Moses,  op.  cii.^  \).  197. 
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aspire.   Although  the  salaries  are  not  high,  the  attractive- 
ness of  the  service  has  been  enhanced  by  the  provision  for 
pensions,  a  feature  which  was  introduced  by  the  super- 
annuation act  of  1859.     Grants  have  been  made  by  this 
act  to  persons  who  have  served  in  an  established  capacity 
in  the  permanent  civil  service  of  the  state  for  at  least  ten 
years  and  retire  at  sixty  years  of  age.    Provision  has  been 
made  also  in  the  case  of  injuries  received  in  public  service. 
Civil  Service  and  the  Cabinet. — Before  leaving  the  civil 
service  of  England,  it  is  desirable  to  note  the  relation  be- 
tween the  temporary  political  officers  of  a  department  and 
the  permanent  subordinate  officials.    The  function  of  the 
political  chief  is  to  bring  the  administration  into  harmony 
with  the  opinions  of  the  constituents  and  especially  of  Par- 
liament.   He  must  keep  his  department  in  accord  with  the 
views  of  the  majority  in  the  House  of  Commons,  and  he 
must  defend  it  when  criticized,  and  protect  it  against  any 
ill-considered  action  of  the  House.     It  is  his  duty  to  cor- 
rect and  prevent  the  tendency  in  the  department  to  em- 
ploy too  much  red  tape.    It  is  for  him  to  decide  upon  the 
general  policy  to  be  pursued. 

The  permanent  officials  are  to  give  their  advice  upon  the 
questions  that  arise,  so  as  to  enable  the  head  of  the  depart- 
ment to  reach  a  wise  conclusion  and  to  keep  from  making 
mistakes.  They  keep  the  department  rimning  by  doing 
the  routine  work.  **In  short,  the  chief  lays  down  the  gen- 
eral policy,  while  his  subordinates  give  him  the  benefit  of 
their  advice  and  attend  to  the  details.''^ 

The  smooth  working  of  the  system  depends  upon  the 
extent  of  mutual  respect  and  confidence  between  the 
Ministers  and  the  permanent  under-secretaries.  The 
under-secretary  is  expected  to  give  his  advice  frankly,  but 
decision  on  important  matters  rests  with  the  chief.  A  de- 
cision having  been  rendered,  it  then  belongs  to  the  under- 
secretary to  carry  it  out.     It  is  the  duty  of  the  political 


'  A.  L.  Lowdl,  The  Government  of  England  (The  Macmillan  Company, 
1910),  p.  182. 
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chief  to  seek  the  advice  of  his  under-secretary,  although 
this  advice  is  likdy  to  be  limited  to  the  details  rather  than 
include  the  general  principles  of  policy  on  any  public 
question.  Though  the  final  authority  is  in  the  hands  of 
the  poUtical  chief,  owing  to  greater  knowledge  of  details 
and  technical  information  coming  from  experience,  the 
permanent  under-secretary  is  likely  in  the  long  run  to 
direct  and  control  the  acts  of  the  minister.  The  com- 
bination thus  secured  between  the  lay  official  who  is 
subject  to  the  popular  will  and  required  to  defend  his  con- 
duct before  the  popular  representatives  in  the  House  of 
Commons  and  before  his  constitutents  at  home,  and  the 
permanent  official  who  is  a  master  of  the  details  of  gov- 
ernment and  an  expert  in  the  service,  constitutes  a  su- 
perior and  effective  combination. 

Civil  Service  in  France.^ — In  France  the  qualifications  for 
appointment  to  office  are  determined  mainly  by  executive 
decrees  and  departmental  regulations.  For  some  of  the 
technical  and  professional  branches  of  the  service  the 
applicants  are  reqt4red  to  graduate  from  schools  estab- 
lished by  the  government;  for  example,  engineers  are 
educated  at  the  school  of  mines.  For  ordinary  adminis- 
trative positions  the  applicant  must  pass  an  open  compet- 
itive examination.  Candidates  for  office  are  required  to 
give  evidence  of  a  good  general  education.  It  is  customary 
to  require  a  diploma,  such  as  bachelor  of  letters  and  science, 
or  a  bachelor  of  laws.  In  some  cases  higher  degrees  are  de- 
manded. 

The  degree  of  bachelor  of  letters  Is  required  for  positions  in  the 
central  administration  of  the  treasury,  in  the  department  of  foreign 
affairs  and  the  diplomatic  and  consular  service,  and  in  the  departments 
of  war  and  agricultvire.  The  degree  of  licentiate  in  law  is  neoessary  to 
obtain  the  position  of  chief  of  biu'eau  in  the  department  of  justice  and 
in  the  general  inspection  of  the  finances  and  for  certain  positions  in  the 
diplomatic  and  consular  services.^ 

*  Condensed  from  the  account  of  F.  J.  Goodnow  in  Comparaiive  AdmitiiS' 
<ra/tre  Law,  student's  edition  (G.  P.  Putnam's  Sons,  1903),  vol.  i,  pp.  266-295. 

*  F.  J.  Goodnow,  op,  cit.,  vol.  ii,  p.  47. 
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ilxaimnations  are  conducted  by  officers  in  the  departments 
ito  which  entrance  is  sought  and  are  luider  the  supervision 
f  the  heads  of  the  departments.  There  is  no  civil  service 
oard  or  conunission  as  in  the  United  States.  The  French 
lace  great  reliance  upon  the  term  of  probation.  The 
mgth  of  the  term  is  often  as  long  as  two  years.  The  candi- 
ate  is  usually  not  given  a  salary  during  the  term  of  his 
robation.  As  in  the  United  States,  the  higher  positions, 
hich  are  regarded  as  in  the  main  political,  are  not  subject 
0  the  above  requirements. 

It  is  impossible  to  give  an  accoimt  of  the  methods  of 
ecruiting  the  civil  service  in  other  European  coimtries, 
ut  extensive  use  has  been  made  of  the  merit  system  in  the 
lling  of  public  offices  and  particularly  in  the  higher  ad- 
linistrative  branches  of  the  public  service. 

The  leading  nations  of  Eiwope,  then,  have  committed 
hemselves  fully  to  the  idea  that  the  service  of  the  state 
equires  a  large  body  of  men  carefully  and  thoroughly 
rained ;  in  consequence,  a  system  of  higher  instruction  has 
•een  adopted  to  meet  the  needs  of  these  nations.  To  any- 
ne  who  examines  the  administrative  systems  of  European 
ountries — the  administration  as  distinguished  from  the 
obtics  or  policy-determining  activities — ^it  is  clear  that  the 
dence  of  administration  is  considered  of  prime  significance. 
'ntrance  to  this  service  requires,  as  a  rule,  a  thorough  sec- 
ndary  education,  th^  equivalent  of  practically  a  college 
ourse  in  the  United  States,  and,  in  addition,  advanced 
istruction  leading  to  a  higher  degree  is  frequently  de- 
landed  with  rigorous  examinations  before  admission  to 
le  service.  In  short,  the  subject  of  administration  is 
garded  in  the  tuiiversities,  as  well  as  among  men  of 
!mini  strati ve  affairs,  as  calling  for  just  as  much  thorough- 
ss,  study,  and  scientific  accuracy  as  any  other  branch 
university  education.  In  fact,  in  France  and  Germany 
!  training  for  government  service  has  a  standing  equal, 
tot  superior,  to  that  for  the  other  learned  professions. 
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CHAPTER  I 

CONSTITUTIONS  AND  CONSTITUTION-MAKING 

With  but  few  exceptions  the  governments  of  to-day  are 
based  upon  fundamental  charters  known  as  constitutions. 
A  constitution  has  been  defined  as  "the  fimdamental  law 
according  to  which  the  government  of  a  state  is  organized 
and  the  relatiops  of  individuals  with  society  as  a  whole 
are  regulated."  It  may  be  either  a  document  or  a  collec- 
tion of  acts  promulgated  at  a  certain  time,  or  it  may  be  the 
I  result  of  a  series  of  legislative  acts,  judicial  decisions,  pre- 
I  cedents,  and  customary  regulations.  Most  of  the  consti- 
tutions of  to-day  consist  of  a  single  document.  But  the 
English  Constitution,  the  one  from  which  all  the  others  are 
in  a  certain  sense  derived,  has  never  been  put  into  sys- 
tematic form.* 

The  Origin  of  Constitutions 


The  written  constitution  is  a  comparatively  new  device 
in  government.  However,  the  distinction  between  certain 
laws  that  are  fundamental  and  permanent  and  others  that 
are  temporary  and  changeable  is  indeed  an  ancient  idea. 
This  distinction  was  recognized  in  Greece  and  in  Rome, 
and  'was  made  more  definite  and  specific  in  the  Middle 
Ages  when  the  ancient  law  of  nature  was  supplemented  by 
the  law  of  God  to  give  strength  and  permanence  to  the  rules 
and  regulations  laid  down  by  the  Chtirch.  But  while  the 
distinction  between  fundamental  and  permanent  laws  and 

'  See  Charles  Borgeaud,  Th€  Nature  and  Adoption  of  WriiUn  ConstUutum$ 
(The  MacmtUaa  Company,  1895),  Preface,  p.  xv,  , 
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ordinary  legislative  or  executive  acts  was  recognized  in 
ancient  and  mediaeval  times,  no  clear  dividing  line  was 
designated  between  the  laws  which  were  fundamental  and 
those  which  were  temporary.  There  were  no  written  docu- 
ments to  set  off  the  permanent  from  the  temporary  laws. 
It  was  not  until  the  middle  of  the  eighteenth  century 
that  the  distinction  between  fundamental  law  and  tem- 
porary statutory  law  was  rendered  spedfic  by  French  and 
English  authors.  The  distinction  was  most  clearly  pre- 
sented in  Vattel's  volume  on  The  Law  of  Nations,  which 
appeared  in  France  in  1773,  was  translated  into  English, 
and  was  widely  read  in  England  and  in  America.  Vattel 
declared  that 

.  .  .  the  laws  made  directly  with  a  view  to  the  public  welfare  are  political 
laws;  and  in  this  class,  are  those  that  concern  the  body  itself  and  the 
being  of  society,  the  form  of  government,  the  manner  in  which  the  public 
authority  is  to  be  exerted,  those,  in  a  word,  which  together  foAn  the 
constitution  of  the  state,  are  the  fundamental  laws.^ 

These  fundamental  laws,  Vattel  maintained,  are  not  to  be 
changed  by  the  legislature,  and  are  to  be  regarded  as  in- 
violable except  at  the  wish  of  the  nation  itself.  This  doc- 
trine, supported  as  it  was  by  the  mediaeval  theory  of  the 
law  of  nature,  regarded  superior  to  and  above  the  ordinary 
laws,  and  strengthened  by  Sir  Edward  Coke's  theory  that 
the  common  law  was  superior  to  both  king  and  Parlia- 
ment, led  to  the  development  of  the  idea  that  the  funda- 
mental laws  must  be  put  into  the  form  of  a  well-defined  and 
clearly  written  document.  The  instnunent  of  government 
prepared  by  Cromwell  appears  to  be  one  of  the  first  docu- 
ments of  this  kind. 

Written  constitutions  in  the  sense  in  which  they  are 
regarded  to-day  originated,  however,  with  the  American 
colonies,  when  they  repudiated  the  governments  estab- 
lished under  their  charters  with  England  and  set  about 
to  establish  new  governments.    An  effort  was  made  to  pre- 

*  The  Law  of  Nations  (Trans.  London,  1797),  p.  9. 
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pare  in  brief  written  fonn  the  fundamental  rules  and 
regulations  in  accordance  with  which  the  government  was 
to  be  conducted.  A  great  impetus  was  given  to  the  notion 
of  instituting  governments  founded  on  written  constitu- 
tions by  the  formation  and  adoption  of  the  Federal  Con- 
stitution, 1787-89.  Very  soon  thereafter,  the  revolutionary 
governments  of  France  attempted  to  base  public  authority 
upon  fundamental  written  laws.  South  and  Central 
American  countries  have  adopted  constitutions  modeled  in 
some  respects  after  the  American  charters.  The  majority 
of  European  countries  have  also  fcrmulated  a  fundamental 
doctmient  for  the  guidance  of  poKtical  authority,  with  the 
exception  of  England  and  Hungary,  in  which  no  written 
instrtunents  such  as  those  adopted  in  the  United  States 
have  ever  been  formulated.  The  distinction  between  the 
constitution  and  ordinary  law  in  the  latter  countries  is  not 
well  defined.  The  movement  'for  the  adoption  of  a  written 
constitution  has  extended  not  only  into  Europe  and 
America,  but  also  into  Asia  and  Africa.  Among  recently 
adopted  constitutions  are  those  of  Japan,  of  China,  and  of 
the  South  African  Union.  Likewise,  the  self-governing 
colonies  of  Canada  and  Australia  have  organized  their 
government  on  the  basis  of  written  fundamental  laws, 
which  are  superior  to  ordinary  enactments.  The  newly 
formed  provinces  of  Central  Eurcpe  are  engaged  in  the 
drafting  of  written  fundamental  laws.  Thus,  the  develop- 
ment of  written  constitutions  is  one  of  the  leading  character- 
istics of  the  eighteenth  and  nineteenth  centuries,  and  con- 
stitutes one  of  the  greatest  achievements  in  government 
organization. 

Types  of  Constitutions 

The  distinction  between  such  countries  as  England, 
where  the  constitution  is  unwritten  and  where  no  separate 
document  has  ever  been  issued  containing  the  fundamental 
law,  and  the  United  States,  with  a  written  constitution, 
has  probably  been  exaggerated.     While  England  has  no 
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definite  written  document,  most  of  the  matters  of  fimc 

mental  importance  have  been  dealt  with  in  special  statute 

enactments  which  may  be  looked  upon  as  forming  a  cc 

stitution;  whereas  in  the  United  States  matters  not  cc 

ered  in  the  fimdamental  law  are  also  treated  in  statut< 

In  the  words  of  James  Bryce,  ''Whether  the  constituti« 

be  written  or  unwritten,  provision  must  be  made  for  : 

growth  and  the  written  constitution  must  necessarily  grc 

just  as  well  as  the  unwritten  constitution."^    The  effica 

of  written  docimients  in  securing  good  government  w 

very  much  exaggerated  in  the  eighteenth  and  nineteen 

centuries.    It  is  a  noteworthy  fact  that  two  of  the  greaU 

political  organizations  of  all  times, 'those  of  Rome  and 

England,  were  not  based  on  written  instruments.    Certa 

South  American  nations  have  shown  how  an  elaborate 

dmwn  dtectiti^ent  can  be  readily  ignored  and  govemmer 

conducted,  notwithstanding  isuch  documents,  according 

the  wishes  of  dominant  cliques.     On  the  other  hand,  t 

political  bonds  between  England  and  the  self-govemi 

colonies  demonstrate  that  an  intricate  political  mechani: 

can  operate  successfully  with  very  few  written  f ormulatio: 

The  former  distinction  between  written  and  unwritt 

constitutions  has  been  demonstrated  to  be  more  one 

degree  than  of  kind.    In  fact,  all  constitutions  are  contair 

in  documents,  statutes,  and  niunerous  written  evidences 

law  and  custom  which  are  imiformly  accepted  as  a  gu 

for  public  officers.    Thus,  the  English  constitution  is  larg 

written,  only  it  is  not  foimd  in  a  single  instrtunent.    V 

embodied  in  many  doctiments  and  statutes,  and  the  p 

played  by  custom  is  unusually  large.  ^    On  the  other  ha 

states  having  so-called  written  constitutions  have  so  mi 

of  custom,  tradition,  judicial,  legislative,  and  executive 

terpretation  entering  in  with  the  written  document  t 

the  constitutional  law  of  the  cotmtry  must  be  soughi 

^  James  Bryce,  Studies  in  History  and  Jurisprudence  (Oxford  Unive 
Press,  1901),  vol.  i,  pp.  139  ff. 

'  A.  I^wrence  Lowell,  Government  of  England  (The  Macmillan  (3omj 
19 10),  vol.  i,  Introductory  Note, 
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sources  as  well  as  in  the  written  instrument.  For 
le,  in  the  United  States  political  parties  and  the 
3nt's  Cabinet  are  not  dealt  with  in  the  fundamental 
it  each  of  these  is  a  very  important  and  integral  part 
government.  We  may  think,  says  Judge  Cooley, 
we  have  the  Constitution  all  before  us;  but  for 
tal  purposes,  the  Constitution  is  that  which  the 
ment  in  its  several  departments  and  the  people  in 
rformance  of  their  duties  as  citizens  recognize  and 
i  as  such." 

vrtheT  distinction  has  been  made  between  constitu- 
vhich  are  flexible  and  those  which  are  rigid.     The 
iifference  in  this  regard  is  to  be  found  in  the  consti- 
of  England,  which  is  subject  to  change  by  an  or- 
act  of  Parliament,  and  the  Constitution  of  the 
I  States,   which  requires  a  spedal  procedure  and 
rdinary   majorities  to   pass   constitutional   amend- 
.    But  there  is  a  tendency  for  this  distinction  to  dis- 
r.      When    the    process    of    constitution-changing 
es   a   different   organization,    larger   majorities,    or 
distinguishing  marks  from  the  passage  of  ordinary 
tion  it  is  possible  to  separate  the  constituent  or  con- 
on-making  function  from  legislation  and  thus  to 
lize  degrees  of  rigidity  or  flexibility  in  changing  the 
mental  law.    But  some  states,  such  as  Italy,  do  not 
ite  the  constituent  and  the  legislative  functions.    The 
1  constitution,  with  no  provision  for  amendment,  is 
ed  by  an  ordinary  legislative  act.    Furthermore   in 
3rland  and  certain  American  states  the  constitution 
3e  amended  by  the  initiative  and  referendum  under 
ime  regulations  as  those  set  forth  for  the  passage  of 
uy  statutes.    In  such  states  it  is  impossible  to  draw 
11-defined  line  between   constituent   and  legislative 
•s.    Moreover,  there  is  a  distinct  tendency  to  make  all 
itutions  easier  to  amend  and  thus  to  obliterate  the 
ction  between  flexible  and  rigid  constitutions. 
3  chief  types  of  constitutiotvs  ate  ^^eTa^;X\^^^ '^^  ^'^i^^ 
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fundamental  laws  of  England,  France,  and  the  United 
States.  The  principal  characteristics  of  the  English  con- 
stitution, as  stated  by  President  Lowell,  are: 

First,  that  no  laws  are  ear-marked  as  constitutional — ^all  laws  can  be 
changed  by  Parliament,  and  hence  it  is  futile  to  attempt  to  draw  a  sharp 
line  between  those  laws  which  do  and  those  which  do  not  form  a  part  of 
the  constitution;  second,  the  large  part  played  by  customary  rules, 
which  are  carefully  followed,  but  which  are  entirely  devoid  of  legal 
sanction.^ 

The  term  constitutional,  as  applied  to  English  law,  means 
nothing  more  than  that  an  act  passed  by  Parliament  is  in 
harmony  with  the  spirit  of  the  English  constitution.  The 
negative  term  unconstitutional  has  no  significance  as  ap- 
plied to  acts  of  Parliament,  since  they  cannot  be  regarded 
as  a  violation  of  the  fundamental  law  and  in  consequence 
void. 

While  the  French  Constitution,  unlike  the  English,  is  a 
definite  written  dociunent,  it  nevertheless  gives  wide  lati- 
tude to  the  legislature  and  provides  only  in  part  for  the 
general  organization  and  distribution  of  public  powers. 
The  French  Constitution  is  dependent  for  its  interpretation 
and  enforcement  on  the  judgment  and  will  of  the  legisla- 
ture. To  the  French,  then,  the  constitutionality  of  an  act 
has  no  other  purport  than  that  the  legislature  does  not 
regard  the  measure  contrary  to  the  articles  of  the  Consti- 
tution. Constitutional  law  forms  an  insignificant  part  in 
the  government  of  France. 

In  the  United  States  the  Federal  Constitution  is  regarded 
as  the  fundamental  law  which  imposes  a  superior  obliga- 
tion upon  the  legislature  and  the  executive,  and  legally 
restrains  them  from  taking  any  action  contrary  to  its  pro- 
visions. If  at  any  time  either  the  executive  or  the  legisla- 
ture oversteps  the  limits  of  the  powers  as  prescribed  for 
each  by  the  written  instrument,  the  judiciary  interposes 
its  judgment  and  suspends  such  action,  as  is  regarded  in 

1  A.  Lawrence  Lowell,  Government  of  England  (The  Macmillan  Company, 
ipig),  vol  i,  p. '9. 
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opposition  to  the  Constitution.  This  is  what  is  meant  by 
he  unconstitutionality  of  an  act  of  Congress— namely, 
he  judiciary  has  decided  that  the  measure  is  contrary 
;o  the  fimdamental  law  and  has  declared  it  void  on  that 
jround. 

Constitutions,  as  they  have  just  been  described,  naturally 
^all  into  two  main  classes:  those  in  which  the  constitution 
s  guarded  and  protected  by  the  judiciary,  and  those  in 
which  the  constitution  is  in  the  hands  of  the  legislature  for 
its  interpretation  and  the  declaration  of  its  meaning.  In 
the  United  States  a  well-defined  and  somewhat  elaborate 
bill  of  rights,  which  the  courts  are  charged  to  protect 
against  the  encroachments  by  the  government,  renders  the 
Constitution  a  very  important  document  from  the  stand- 
point of  the  individual,  and  constitutional  law  takes  a 
prominent  place  in  legal  study  and  practice.  In  Canada 
and  Australia,  where  either  a  bill  of  rights  is  omitted  or 
very  few  individual  rights  are  inserted  in  the  constitution, 
the  constitution  has  less  significance.  And  in  France, 
where  the  interpretation  of  the  Constitution  belongs  to  the 
legislature  and  no  specific  bill  of  rights  is  included  therein, 
constitutional  law  becomes  of  minor  importance. 

Constitutional  Government 

Constitutional  government  has  been  accurately  and  sys- 
tematically developed  in  the  United  States — so  much  so 
that  the  American  concept  of  a  written  constitution  has 
fonned  a  basis  and  starting  point  for  many  modem 
constitutions. 

Constitutional  government  from  the  American  point  of 
view  has  been  defined  as  a  system  in  which  there  is  a  govern- 
ment of  laws  and  not  a  government  of  men.^  It  involves  the 
fonnulation  of  rules  through  which  the  actions  of  public 
officers  are  controlled.    The  history  of  constitutional  gov- 

*  See  p.  J.  Goodnow,  Principles  of  ConiHMvmal  Gwcrnment  <^W^xv«  ^ 
^n^iers,  1916),  pp,  2-3. 
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emment  has  been  aptly  characterized  as  the  process  of 
definition,  method,  and  machinery  through  which  a  mere 
or  less  definite  understanding  is  arrived  at  between  the 
governors  and  the  governed.  In  many  instances  the  rules 
or  laws  have  been  self-imposed  and  have  been  regarded  as 
the  publication  of  the  requirements  and  limitations  of 
public  authority.  Constitutional  government,  however, 
has  been  the  result  of  an  effort  of  the  state  to  define  regu- 
lations for  those  who  are  called  upon  to  govern. 

A  government  of  laws  and  not  of  men  is  a  dictum  which, 
like  many  others,  contains  an  element  of  truth  with  a  con- 
siderable admixture  of  error.  **  There  never  was  such  a 
government,"  says  an  eminent  statesman;  "constitute 
them  how  you  will,  governments  are  always  governments  of 
men,  and  no  part  of  any  government  is  better  than  the  men 
to  whom  that  part  is  intrusted."^ 

It  is  no  doubt  true  that  personality  enters  into  all 
government  administration  and  that  individual  views  in- 
fluf^nce  and  more  or  less  determine  the  nature  of  all 
public  actions.  The  element  of  personality  and  individual 
political  theories  are  not  eliminated  in  a  constitutional 
government.  It  is  rather  that  some  of  the  niles  of  po- 
litical action  are  more  clearly  defined  and  that  those  in 
public  authority  are  expected  to  follow  certain  require- 
ments and  limitations. 

r  One  of  the  chief  objects  of  constitutional  government  is 
the  protection  of  the  individual  in  his  rights  and  liberties. 
To  render  individual  rights  secure  there  has  been  a  tend- 
ency to  formulate  them  into  the  now  familiar  parts  of" 
fundamental  charters  known  as  bills  of  rights.  Govern- 
ment action  is  to  be  restrained  from  infringing  on  the  per- 
sonal rights  of  the  individual  as  to  his  life,  his  per^n,  or  his 
property^  Freedom  of  speech,  freedom  of  assembly,  and 
freedom  of  worship  are  also  to  be  preserved,  and  various 
other  interferences  with  individual  freedom  are  to  be  pro- 

*  Woodrow  Wilson,  Constitutional  Government  in  the  United  States  ^Thc 
Columbia  University  Press,  1908),  p.  17. 
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ibited.  To  render  these  restrictions  secure,  it  has  been 
eemed  necessary  to  give  the  individual  recourse  particu- 
irly  against  the  action  of  legislative  and  executive  officers 
jid  to  place  the  protection  of  individual  rights  in  the  hands 
f  the  judiciary. 

Since  constitutional  government  based  on  a  written  in- 
tniment  has  been  developed  more  fully  and  specifically 
n  the  United  States  than  elsewhere,  it  is  necessary  to  note 
he  peculiar  prindples  of  constitutional  government  in  the 
Jnited  States.  These  principles  are  well  expressed  in  the 
vords  of  President  Wilson : 

We  may  stunmarize  our  view  of  constitutional  government  by  saying 
hat  its  ultimate  and  essential  objects  are: 

1.  To  bring  the  active  and  planning  will  of  each  part  of  the  govem- 
nent  into  accord  with  the  prevailing  popular  thought  and  need,  in  order 
hat  government  may  be  the  impartial  instrument  of  a  synmietrical 
lational  development; 

2.  To  give  to  the  law  thus  formulated  under  the  influence  of  public 
ipinion  and  adjusted  to  the  general  interest  both  stability  and  an  incor- 
i4)tible  efficacy; 

3.  To  put  into  the  hands  of  every  individual,  without  favor  or  dis- 
crimination, the  means  of  enforcing  the  imderstandings  of  the  law  alike 
pvith  regard  to  himself  and  with  regard  to  the  operations  of  government, 
the  means  of  challenging  every  illegal  act  that  touches  him. 

And  that,  accordingly,  the  essential  elements  and  institutions  of  a  con- 
stitutional system  are: 

1.  A  more  or  less  complete  and  particular  formulation  of  the  rights 
of  individual  liberty — ^that  is,  the  rights  of  the  individual  against  the 
community  or  its  government — such  as  is  contained  in  Magna  Carta 
and  in  the  Bills  of  Rights  attached  to  our  constitutions; 

2.  An  assembly,  representative  of  the  community  or  of  the  people, 
and  not  of  the  government:  a  body  set  to  criticize,  restrain,  and  control 
the  government; 

3.  A  government  or  executive  subject  to  the  laws,  and 

4.  A  judiciary  with  substantial  and  independent  powers,  secure  against 
bH  corrapting  or  perverting  influences;  secure,  also,  against  the  arbitrary 
lothority  of  the  government  itself.^ 

>  Woodrow  Wilson,  OmOiMional  Gcvemment  in  the  United  SUOes  (The 
Columbia  University  Press,  1908),  pp.  23-2^. 
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To  understand  the  trend  in  modem  constitution-mald 
it  is  also  necessary  to  summarize  the  general  characterist 
of  the  American  concept  of  a  written  constitution. 


The  American  Concept  of  a  Written  Constituti 

k  General  Principles. — The  American  theory  of  a  writt 
nstitution  is  based  upon  three  important  prindph 
first,  that  a  written  constitution  is  a  fundamental  and  pai 
mount  law  and  consequently  superior  to  ordinary  ena( 
ments;  second,  that  the  powers  of  the  legislature  a 
limited,  the  written  constitution  being  in  the  nature  of 
commission  to  the  legislature  by  which  its  powers  are  del 
gated  and  its  limitations  defined;  third,  that  judges  a 
the  special  guardians  of  the  provisions  of  written  constitt 
tions,  which  are  in  the  nature  of  mandatory  instructioi 
to  the  judges  who  must  uphold  these  provisions  and  refu! 
to  enforce  any  legislative  enactment  in  conflict  therewit! 
Furthermore,  an  underlying  idea  back  of  all  written  const 
tutions  in  the  United  States  is  the  theory  of  natural  rights 
It  is  a  matter  of  common  knowledge  that  natural  law  S 
natural  rights  were  among  the  dominant  ideas  of  the  leade 
of  the  American  Revolution  as  well  as  the  framers  of  01 
first  constitutions.  James  Otis,  Samuel  Adams,  Jol 
Adams,  Thomasx  Paine,  Patrick  Henry,  and  Thorn; 
Jefferson,  with  others,  combined  to  render  the  natun 
rights  notion  popular.  According  to  the  Declaration 
Independence,  men  are  endowed  with  certain  inalienat 
rights;  among  these  are  life,  Uberty,  and  the  pursuit 
happiness.  Many  of  the  revolutionary  patripts  believe 
with  Dickinson,  that  liberties  do  not  result  from  chartei 
charters,  rather,  are  in  the  nature  of  declarations  of  pi 
existing  rights.  They  are  founded,  according  to  Jol 
Adams,  **in  the  frame  of  human  nature,  rooted  in  the  oc 
stitution  of  the  intellectual  world."    Most  significant  of 

'  Cf.  C.  G.  Haines,  The  American  Doctrine  of  Judicial  Supremacy  (' 
Macmillan  Company,  19 14),  chap.  iii. 
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is  the   fact   that  constitutions,  Federal  and  state,  were 
framed  when  the  natural-rights  philosophy  was  particu- 
larly prevalent.    In  bills  of  rights,  in  occasional  phrases  in 
the  body  of  constitutions,  and  in  the  general  opinion   re- 
garding the  nature  of  constitutions  are  to  be  found  evi- 
dences of  natural  rights,  such,  for  example,  as  are  expressed 
in  the  New  Hampshire  constitution,  which  declares  that 
**all  men  have  certain  natural,   essential,   and  inherent 
rights;  among  which  are — the  enjoying  and  defending  of 
life  and  liberty — acquiring,  possessing  and  protecting  prop- 
erty—and in  a  word,  of  seeking  and  obtaining  happiness." 
It  was  generally  thought  that  governments  were  instituted 
primarily  to  render  more  secure  these  pre-existing  rights^ 
and  that  it  was  essential  to  formulate  them  into  funda- 
!    mental  charters. 

Written  constitutions  as  the  origin  and  source  of  law  in 
the  United  States  developed  from  charters  granted  origi- 
nally to  trading  companies.  These,  as  fundamental  acts  of 
government,  were  modified  and  transformed  through  a 
group  of  ideas  comprising  a  higher  law  of  nature  above  all 
human  enactments,  a  theory  of  the  supremacy  of  the 
common-law  courts,  and  Vattcl's  idea  of  a  final  written  law 
superior  to  ordinary  statutes.  The  general  principles  of  the 
American  theory  of  a  written  constitution,  first  formulated 
in  colonial  cases  and  in  early  state  and  Federal  dedsions, 
are  best  stated  in  the  language  of  John  Marshall ;  and  on 
account  of  its  significance  in  the  American  government  and 
as  a  model  in  later  interpretation  of  constitutions,  the 
statement  of  Marshall  deserves  to  be  quoted  in  full : 

The  authority,  therefore,  given  to  the  Supreme  Court,  by  the  act 
fitaMishing  the  judicial  coiuts  of  the  United  States,  to  issue  writs  of 
mandamus  to  public  officers,  appears  not  to  be  warranted  by  the  Con- 
stitutioa;  and  it  becomes  necessary  to  inquire  whether  a  jurisdiction 
ttOQDfened  can  be  exercised. 

The  question,  whether  an  act  repugnant  to  the  Constitution  can  become 

'  Cf.  "The  Law  of  Nature  in  State  and  Federal  Judicial  Decisions,"  Yale 
Law  Journal  (June,  19*7),  vol.  xxv,  pp.  617  ff. 
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the  law  of  the  land,  is  a  question  deeply  interesting  to  the  United  States 
but,  happily,  not  of  an  intricacy  proportioned  to  its  interest.  It  seem 
only  necessary  to  recognize  certain  principles,  supposed  to  have  bee: 
long  and  well  established,  to  decide  it.  ' 

That  the  people  have  an  original  right  to  establish,  for  their  futur 
government,  such  principles  as,  in  their  opinion,  shall  most  conduce  t 
their  own  happiness  is  the  basis  on  which  the  whole  Amencan  fabric  ha 
been  erected.  The  exercise  of  this  original  right  is  a  very  great  exertion 
nor  can  it  nor  ought  it  to  be  frequently  repeated.  The  principles,  there 
fore,  so  established,  are  deemed  fundamental.  And  as  the  authorit; 
from  which  they  proceed  is  supreme,  and  can  seldom  act,  they  ar 
designed  to  be  permanent. 

This  original  and  supreme  will  organises  the  government,  and  assign 
to  different  departments  their  respective  powers.  It  may  either  stop  her 
or  establish  certain  limits  not  to  be  transcended  by  those  departments 

The  government  of  the  United  States  is  of  the  latter  description.  Tb 
powers  of  the  legislature  are  defined  and  Umited;  and  that  those  limit 
may  not  be  mistaken,  or  forgotten,  the  Constitution  is  written.  T< 
what  purpose  are  powers  limited,  and  to  what  purpose  is  that  limitatioi 
committed  to  writing,  if  these  limits  may,  at  any  time,  be  passed  b] 
those  intended  to  be  restrained?  The  distinction  between  a  govern 
ment  with  limited  and  vmlimited  powers  is  abolished,  if  those  limits  d( 
not  confine  the  persons  on  whom  they  are  imposed,  and  if  acts  prohibitec 
and  acts  allowed  are  of  equal  obligation.  It  is  a  proposition  too  plaii 
to  be  contested,  that  the  Constitution  controls  any  legislative  act  repug 
nant  to  it;  or,  that  the  legislature  may  alter  the  Constitution  byai 
ordinary  act. 

Between  these  alternatives  there  is  no  middle  groimd.  The  Constitu 
tion  is  either  a  superior  paramount  law,  tmchangeable  by  ordinary 
means,  or  it  is  on  a  level  with  ordinary  legislative  acts,  and,  like  othe 
acts,  is  alterable  when  the  legislature  shall  please  to  alter  it. 

If  the  former  part  of  the  alternative  be  true,  then  a  legislative  act  con 
trary  to  the  Constitution,  is  not  law;  if  the  latter  part  be  true,  theJ 
written  constitutions  are  absurd  attempts,  on  the  part  of  the  people 
to  limit  a  power  in  its  own  nature  illimitable.  •    . 

Certainly  all  those  who  have  framed  written  constitutions  contein 
plated  them  as  forming  the  fundamental  and  paramount  law  of  th 
nation,  and,  consequently,  the  theory  of  every  such  government  mus 
be,  that  an  act  of  the  legislature,  repugnant  to  the  Constitution,  is  voic 

This  theory  is  essentially  attached  to  a  written  constitution,  and 
consequently  to  be  considered,  by  this  court,  as  one  of  the  fundament 
principles  of  our  society.    It  is  not,  therefore,  to  be  lost  sight  of  in  tl 
further  consideration  of  this  subject. 

If  an  act  of  the  legislature,  repugnant  to  the  Constitution,  is  voi 
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does  it,  QOtwithstanding  its  invalidity,  bind  the  courts,  and  oblige  them 
to  give  it  effect?  Or,  in  other  words,  though  it  be  not  law,  does  it  con- 
stitute a  rule  as  operative  as  if  it  was  a  law?  This  would  be  to  overthrow 
in  fact  what  was  established  in  theory;  and  would  seem  at  first  view 
an  absurdity  too  gross  to  be  insisted  on.  It  shall,  however,  receive  a 
more  attentive  consideration. 

It  is  emphatically  the  province  and  duty  of  the  judicial  department  to 
say  what  the  law  is.  Those  who  apply  the  rule  to  particular  cases  must 
of  necessity  expound  and  interpret  that  rule.  If  two  laws  conflict  with 
each  other,  the  courts  must  decide  on  the  operation  of  each. 

So  if  a  law  be  in  opposition  to  the  Constitution;  if  both  the  law  and 
the  Constitution  apply  to  a  particular  case,  so  that  the  court  must  either 
decide  that  case  comformably  to  the  law,  disregarding  the  Constitution, 
or  conformably  to  the  Constitution,  disregarding  the  law,  the  court  must 
determine  which  of  these  conflicting  rules  governs  the  case.  This  is  of 
the  very  essence  of  judicial  duty. 

If,  then,  the  courts  are  to  regard  the  Constitution,  and  the  Constitution 
is  superior  to  any  ordinary  act  of  the  legislature,  the  Constitution,  and 
not  such  ordinary  act,  must  govern  the  case  to  which  they  both  apply. 

Those,  then,  who  controvert  the  principle  that  the  Constitution  is  to 
he  considered,  in  court,  as  a  paramount  law,  are  reduced  to  the  necessity 
of  maintaining  that  courts  must  close  their  eyes  on  the  Constitution  and 
see  only  the  law. 

This  doctrine  would  subvert  the  very  foundation  of  all  written  con- 
stitutions. It  would  declare  that  an  act  which,  according  to  the  prin- 
ciples and  theory  of  our  government,  is  entirely  void,  is  yet,  in  practice, 
completely  obligatory.  It  would  declare  that  if  the  legislature  shall 
do  what  is  expressly  forbidden,  such  act,  notwithstanding  the  express 
prdiibitioii,  is  in  reality  effectual.  It  would  be  giving  to  the  legislature 
a  practical  and  real  omnipotence,  with  the  same  breath  which  professes 
to  restrict  their  powers  within  narrow  limits.  It  is  prescribing  limits, 
and  declaring  that  those  limits  may  be  passed  at  pleasure. 

That  it  thus  reduces  to  nothing  what  we  have  deemed  the  greatest 
ioqirovement  on  political  institutions,  a  written  constitution  would  of 
itself  be  sufBdent,  in  America,  where  written  constitutions  have  been 
^'iewed  with  so  much  reverence,  for  rejecting  the  construction.  But  the 
peculiar  expressions  of  the  Constitution  of  the  United  States  furnish 
additional  arguments  in  favor  of  its  rejection.  .  .  . 

Thus,  the  particular  phraseology  of  the  Constitution  of  the  United 
States  confirms  and  strengthens  the  principle,  supposed  to  be  essential 
to  all  written  constitutions,  that  a  law  repugnant  to  the  Constitution  is 
void;  and  that  courts,  as  well  as  other  departments,  are  boimd  by  that 
nstrument.^ 

>  Marbury  v.  Madison,  i  Cranch  137  at  176  to  180. 
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The  principles  thus  announced  by  Marshall  are  based 
primarily  upon  the  assumption  that  the  judiciary  was  to 
become  the  protector  and  guardian  of  the  fundamental 
law.  Through  a  long  line  of  state  decisions  and  Federal 
precedents,  these  principles  were  finally  asserted  and  main- 
tained  to  the  effect  that  it  was  the  right  and  the  duty  of 
courts  to  invalidate  legislative  acts  in  conflict  with  the 
fundamental  law.  In  practically  every  case  where  there 
was  resistance  to  judicial  decisions  invalidating  legislative 
acts  the  court's  opinion  and  judgment  ultimately  pre- 
vailed and  executive  and  legislative  censure  tended  only 
to  strengthen  judicial  power.  Finally,  the  fact  that  the 
other  departme.nts  of  government  deferred  to  the  judgment 
of  the  courts,  although  there  was  no  legal  requirement  that 
they  should  do  so,  tends  to  show  that  it  was  the  acceptance 
of  certain  fundamental  notions  of  law  and  government 
which  led  men  to  sanction  and  support  the  underlying  prin- 
ciples of  the  American  theory  of  written  constitutions. 

Why  was  this  novel  adventure  in  political  affairs  adopted 
in  the  United  States?  Strange  as  it  may  seem,  virtually  all 
of  the  reasons  which  are  ordinarily  given  for  the  adoption 
of  this  feature  of  our  government  fail  to  accoimt  for  this 
peculiar  phenomenon.  The  reasons  for  the  adoption  of  the 
American  doctrin&of  constitutional  law  as  defined  by  John 
Marshall  are  as  fellows: 

1.  The  Constitution  is  a  law  of  superior  obligation  and  consequently 
any  enactments  contrary  thereto  must  be  held  invalid. 

2.  The  courts  must  exercise  this  power  in  order  to  uphold  the  terms 
of  a  written  constitution  or,  in  other  words,  a  written  constitution  neces- 
sitates the  exercise  of  this  power  by  the  judiciary. 

3.  The  oath  of  judges  to  support  the  Constitution  requires  that  justices 
follow  the  Constitution  and  disregard  the  statute. 

4.  Legislative  acts  contrary  to  the  Constitution  are  ipso  facto  void, 
consequently  the  courts  are  obliged  to  disregard  such  statut^. 

It  is  easy  to  demonstrate,  as  was  done  by  Justice  Gibson 
in  1825/  that  not  one  of  the  above  reasons  in  any  way  ex- 

*Eakin  vs.  Raub,  12  Sergeant  &  Rawles,  330. 
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plains  or  justifies  the  use  of  this  extraordinary  power  by 
the  judidary.  First,  if  the  Constitution  is  a  law  of  superior 
obKgation,  on  what  ground  does  the  court  insist  that  its 
judgment  is  superior  to  that  of  the  legislature  which  has 
enacted  the  law  ?  Second,  is  such  a  power  necessary  to  up- 
hold the  terms  of  a  written  constitution?  If  so,  why  do 
many  constitutions  of  recent  times  deliberately  take  away 
from  the  courts  this  extraordinary  power,  or  perhaps  never 
grant  such  authority  ?  With  regard  to  the  oath  in  support 
of  the  Constitution,  all  officers,  including  the  members  of 
the  legislature,  judges,  and  executive,  take  the  same  oath. 
Why  does  the  oath  of  the  judges  give  them  authority  to 
scan  the  efforts  of  the  lawmakers  ? 

Why  should  a  legislative  act  passed  in  due  form,  following 
all  the  laws  of  procedure,  be  held  as  never  having  been 
passed  or  ipso  facto  void  ?  Is  it  not  presumptuous  to  assume 
that  the  bona  fide  acts  of  any  -one  department  may  be  de- 
clared by  another  to  be  of  no  avail  ?  In  fact,  as  indicated  by 
Justice  Gibson,  every  argument  in  favor  of  this  doctrine 
begins  by  assuming  the  whole  ground  in  dispute,  and  this 
line  of  argument  is  particularly  evident  in  Marshall's  monu- 
mental opinion.  If  the  reasons  as  given  by  John  Marshall 
and  other  judges  in  judicial  decisions  are  not  valid  and  con- 
clusive, how,  then,  may  this  principle  be  accounted  for? 
The  real  answer  to  the  question  is  best  expressed  in  the 
language  of  Professor  Burgess: 

We  must  go  back  of  statutes  and  constitutions  for  the  explanation. 

It  is  the  consciousness  of  the  American  people  that  law  must  rest  upon 

reason  and  justice,  that  the  Constitution  is  a  more  ultimate  formulation 

of  the  fundamental  principles  of  justice  and  reason  than  mere  legislative 

acts,  and  that  the  judiciary  is  the  better  interpreter  of  those  fundamental 

principles  than  the  legislature.    It  is  this  consciousnevSs  which  has  given 

such  authority  to  the  interpretation  of  the  Constitution  by  the  Supreme 

Court,  and  I  may  add,  it  is  this  consciousness  which  has  resulted  in 

establishing  in  the  United  States  what  may  be  termed  the  supremacy  of 

the  judiciary.* 

'  John  W.  Burgess,  PMical  Science  and  Constitutional  Law  (Ginn  &  Co., 
1902),  vol.  ii,  p.  365. 
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L  The  underlying  principles,  then,  on  which  the  American 
theory  of  a  written  constitution  are  based  are  as  follows:  ^ 
First,  a  distrust  of  legislative  power.  It  was  generally 
thought,  at  the  time  that  American  constitutions  were 
formed,  that  the  legislative  authority  ought  to  be  restricted 
and  that  special  precaution  should  be  taken  to  protect  the 
people  against  legislative  doniinationj  The  prevailing 
theory  of  the  time  was  thus  summed  up  by  Thomas 
Jefferson : 

The  concentrating  of  all  powers  in  a  legislative  body  is  precisely  \ 
the  definition  of  despotic  government.  One  hundred  and  seventy-  j 
three  despots  would  surely  be  as  oppressive  as  one.  An  elective 
despotism  was  not  the  government  we  fought  for  but  one  whidi  j 
should  not  only  be  founded  on  free  principles,  but  in  which  the  \ 
powers  of  government  be  so  divided  and  balanced  among  several  j 
bodies  of  magistracy,  as  that  no  one  could  transcend  their  legal  lixnits 
without  being  effectually  checked  and  restrained  by  the  other. 

^  Second,  protection  of  the  minority.     To  protect  the  mi- 
m^rity  against  the  danger  of  oppressions  by  majority  rule    1 
was  another  purpose  which  the  foimders  of  the  American 
government  set  about  to  accomplish  in  the  process  of  con- 
stitution-making?) At  that  time  the  danger  of  oppression 
by  majority  rule  was  greatly  feared,  and  it  was  decided 
* '  that  the  majority  must  be  rendered  by  their  number  and 
local  situation  tmable  to  concert  and  carry  into  effect 
schemes  of  oppression.'/    It  was  thought  by  Madison  and 
others  that  the  merits  of  the  Federal  Constitution  lay  iti 
the  fact  that  it  secured  the  rights  of  the  minority  against> 
;*the    superior   force   of   an   interested   and   overbearing 
majority." 

QThird,  protection  of  property  rights.  A  third  principle 
underlying  the  process  of  constitution-making  was  the 
behef  that  property  was  a  sacred  right,  which  it  is  the  su- 
preme function  of  the  government  to  preserve  and  protect]J 

The  favored  position  of  property  and  property  rights  under 

* 

*  C/.  C.  G.  Haines,  The  American  Doctrine  of  Judicial  Supremacy  (The 
Macmillan  Company,  1914),  pp.  185  ff. 
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he  American  constitutional  system  has 'been  thus  expressed 
y  President  Hadley : 

It  is  evident  that  large  powers  and  privileges  have  been  constitution* 
ly  delegated  to  private  property  in  general  and  to  corporate  property 
particular.  .  .  .  The  general  status  of  the  property  owner  tmder  the 
w  cannot  be  changed  by  the  action  of  the  legislature  or  the  executive, 
the  people  of  a  state  voting  at  the  polls,  or  all  three  put  together, 
cannot  be  changed  without  either  a  concensus  of  opinion  among  the 
jdges,  which  should  lead  them  to  retrace  their  old  views,  or  an  amend- 
ent  of  the  Constitution  of  the  United  States  by  the  slow  and  ctmiber- 
me  machinery  provided  for  that  purpose,  or,  last — and  I  hope  most 
iprobable — a  revolution. 

When  it  is  said,  as  it  commonly  is,  that  the  fundamental  division  of 
were  in  the  modem  state  is  into  legislative,  executive,  and  judicial, 
le  student  of  American  institutions  may  fairly  note  an  exception.  The 
ndamental  division  of  powers  in  the  Constitution  of  the  United 
ates  is  between  voters  on  the  one  hand  and  property  owners  on  the 
her.  The  forces  of  democracy  on  one  side,  divided  between  the  execu- 
ve  and  legislature,  are  set  over  against  the  forces  of  property  on  the 
iierside,  with  the  judiciary  as  arbiter  between  them;  the  Constitution 
self  not  only  forbidding  the  legislature  and  executive  to  trench  upon  the 
ghts  of  property,  but  compelling  the  judiciary  to  define  and  uphold 
lese  rights  in  a  manner  provided  by  the  Constitution  itself.^ 

Since  the  formulation  of  these  fundamental  principles, 
3nstitutions  have  undergone  considerable  change.  When 
Titten  constitutions  were  first  framed,  there  was  a  dispo- 
tion  to  include  therein  the  bare  framework  of  the  govem- 
lent  with  the  organization  of  the  great  departments.  In 
merica,  the  Bill  of  Rights  was  soon  incorporated  and  came 
>  be  regarded  as  an  integral  part  of  the  Constitution, 
ater  the  method  of  ajnendment  and  revision  was  dealt 
ith  in  detail  as  one  of  the  essentials  of  the  fundamental 
«r.  Prom  the  standpoint  of  these  fundamentals  the 
xJeral  Constitution  is  regarded  as  a  model,  because  it  is 
ifined  to  those  provisions  which  are  regarded  as  indis- 
nsable.      Recent    constitutions    include    many    details 

From  The  Independent^  vol.  Ixiv  (April  i6,  1908),  p.  834. 
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which    were    formerly    covered    by    ordinary    legislative 
enactments. 

Principles  op  State  Constitutions 

The  first  state  constitutions  which  were  adopted  in  177^ 
were  characterized  by  brevity.  Comprising  but  a  fe¥^ 
pages,  the  docimients  were  in  the  nature  of  temporary 
charters  prepared  to  meet  an  emergency.  A  bare  frame- 
work of  government,  including  legislative,  executive,  and 
judicial  departments,  and,  in  a  few  cases,  a  short  bill  ol 
rights,  constituted  the  first  fundamental  laws  of  the  states. 
Numerous  powers  were  placed  in  the  legislature.  This 
branch  was  accorded  authority  over  the  judiciary  in  the 
appointment  of  judges,  and  at  times  acted  as  a  final  court 
of  appeal.  Under  some  of  the  constitutions,  the  Assembly 
selected  and,  to  a  large  extent,  controlled  the  Governor. 
It  is  not  surprising  to  find  men  objecting  to  the  fact  that 
the  legislature  was  gathering  all  of  the  powers  of  govern- 
ment into  its  hands.  Definite  limits  were  set  to  legislative 
action  in  certain  respects,  and  it  was  declared  that  these 
limits  were  not  to  be  exceeded.  In  only  a  few  states,  how- 
ever, was  any  machinery  provided,  such  as  a  council  01 
censors,  to  safeguard  the  constitution  from  legislative 
encroachments. 

The  constitution  was,  as  a  rule,  not  based  on  popula 
sanction.  Some  of  the  constitutions  were  drafted  b^ 
revolutionary  conventions  or  by  the  legislatures  and  wer 
put  into  effect  without  the  express  authority  of  the  people 
The  most  satisfactory  procedure  was  devised  in  Massachu 
setts,  when,  in  1779,  the  legislature  submitted  to  the  peopi 
the  proposal  of  electing  delegates  t^  a  special  constitutions 
convention.  On  a  vote  of  approval,  the  legislature  call© 
an  election  of  delegates,  who  drafted  a  new  constitution  an 
submitted  it  to  a  popular  referendum.  This  method  ' 
interesting,  in  view  of  the  fact  that  it  has  come  to  be  tl 
established  practice  of  providing  for  a  total  revision  { 
state  constitutions. 
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In  SO  far  as  the  practice  of  making  and  approving  these 
onstitutions  differed  from  the  procedure  in  passing  ordinary 
aws,  the  distinction  between  constitutional  law  and  statu- 
ory  law  was  first  established.  This  distinction  has  come 
o  be  known  as  the  fimdamental  principle  of  American 
ronstitutional  development. 

The  principle  of  theg^paration  of  powers,  first  clearly 
'ormulated  in  the  constitution  of  Massachusetts,  is  one  of 
the  foremost  tenets  of  state  government.  It  is  declared  in 
this  Constitution  that  **in  the  government  of  this  common- 
wealth the  legislative  department  must  never  exercise  the 
executive  and  judicial  powers  or  either  of  them.  The 
judicial  shall  never  exercise  the  legislative  and  executive 
powers  or  either  of  them  to  the  end  that  it  may  be  a  govern- 
ment of  laws  and  not  of  men.**  Other  constitutions  usually 
added  a  provision  to  the  effect  that  the  legislative,  execu- 
tive, and  judicial  powers  shall  be  separate  and  independent. 
The  general  belief  of  the  time  was  well  expressed  by 
Madison  to  the  effect  that  **the  accumulation  of  all  powers, 
legislative,  executive,  and  judicial,  in  the  same  hands, 
whether  one,  a  few,  or  many  and  whether  hereditary,  self- 
appointive,  or  elective,  may  justly  be  pronounced  the  very 
definition  of  tyranny.*'  Thus  a  doctrine  of  separation  of 
powers  formulated  into  a  theory  by  Montesquieu  was  put 
into  practice  in  the  American  states,  and  has  resulted  in  an 
adjustment  of  relations  between  the  various  divisions  of 
jovemment  which  is  practically  unique  in  the  American 
xwnmonwealth.  While  a  great  many  changes  and  modifi- 
atii)ns  of  the  nde  of  separation  have  been  necessary,  the 
[eneral  principle  has  been  retained  throughout  the  develop- 
nent  of  state  constitutional  law.  Along  with  the  theory 
)f  the  separation  of  powers  came  the  doctrine  of  checks 
tnd  balances,  by  which  it  was  determined  that  the  powers 
rf  government  should  be  divided  and  balanced  so  that  the 
possibility  of  exceeding  legal  limits  would  be  effectually 
checked  and  restrained  in  each  department. 

The  theory  of  the  separation  of  powers,  with  the  accom- 
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panying  system  of  checks  and  balances,  once  the  admi 
of  American  statesmen,  is  now  subjected  to  wide 
criticisms.  Many  years  ago  Mr.  Goodnow  contende 
to  oiir  system  of  checks  and  balances  is  to  be  attr 
the  extraordinary  growth  and  power  of  party  mac 
in  the  United  States.  The  machine  and  the  boss  in  1 
can  politics  were,  it  was  maintained,  the  direct  res 
the  division  of  powers  into  many  hands  and  the  ms 
provisions  for  checking  public  authority.  Directnei 
concentration,  necessary  features  in  public  administi 
were  thus  secured  in  an  indirect  manner  and  were  1 
independent  of  the  framework  of  government  estat 
in  constitutions  and  laws.^ 

To  another  keen  observer  of  American  political 
tices  the  theory  of  checks  and  balances  is  one  of  the 
causes  of  the  prevalence  of  political  corruption, 
attack  upon  this  one-time  popular  theory  was  more  re 
presented  by  another  opponent : 

Political  institutions  in  America  have  been  designed  on  the  prir 
distrust.  Fear  of  the  people,  fear  of  the  legislature,  fear  of  the  ex( 
have  inspired  constitution-makers  and  lawmakers  from  the  \ 
ginning.  Fear  has  shaped  our  political  machinery  in  city,  sta 
nation.  .  .  .  This  distrust  of  the  people  on  the  one  hand  and  of 
on  the  other  led  to  the  creation  of  innumerable  checks  on  i 
and  obstacles  to  action.  Instead  of  simplicity  there  is  confusi 
place  of  directness  there  is  indirectness.  For  responsibility 
irresponsibility.* 

Among  the  results  of  what  is  termed  '*the  philoso] 
distrust*'  are  the  rigidity  of  Federal  and  state  co: 
tions,  which  are  often  very  difficult  to  amend;  two  1 
tive  chambers,  one  to  serve  as  a  check  on  the  oth 
both  to  be  subject  to  an  executive  veto;  and  the  pc 
the  courts  to  review  legislation  and  thus  in  many  ins 
to  have  the  final  word  as  to  the  meaning  of  written 

I  <i"  ■        III 

*  See  F.  J.  Goodnow,  Politics  and  Administration  (The  Macmilli 
pany,  looo),  for  an  illuminating  discussion  of  this  view. 

*  F.  C.  Howe,  "The  Constitution  and  Public  Opinion,"  Proceedii 
Academy  of  PolUical  Science  (October,  191 4),  p.  7. 
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tutions.  At  no  time,  in  the  United  States,  says  Mr.  Howe, 
"  can  the  settled  conviction  of  the  public  impress  itself  upon 
the  whole  government  as  is  possible  imder  the  British  par- 
liamentary system." 

The  principle  of  the  separ^on  of  powers,  with  its  cor- 
responding feature  of  checks  and  balances  involving  the 
division  of  public  authority,  the  lack  of  concentration  in 
administration,  and  the  absence  of  a  definite  location  of 
responsibility,  has  been,  in  a  large  measure,  discarded  in 
city  government  in  the  adoption  of  commission  government 
and  the  city-manager  type  of  charters.  Numerous  state 
committees  and  commissions  have  recently  made  recom- 
mendations which  call  for  concentration  of  authority  and 
the  location  of  responsibility.  It  is  recognized  now  that, 
whether  in  Federal,  state,  or  local  governments,  division 
of  authority  and  checks  and  balances  are  barriers  to  effi- 
cient administration.  The  division  of  powers  into  execu- 
tive, legislative,  and  judicial  retains  its  fimdamental 
validity  as  requiring  the  separation  and  division  of  func- 
tions into  the  making  and  administration  of  law.  But  it  is 
now  commonly  conceded  that  the  making  and  the  enforce- 
nent  of  the  law  must  be  carried  out  in  imity  of  purpose 
ind  practice,  and  that  law  enforcement  must  in  a  measure 
«  subordinated  to  the  large  ends  and  aims  defined  by  the 
lepartments  representative  of  the  popular  judgments. 
A  second  principle  in  the  making  of  state  constitutions 
ras  developed  from  the  eighteenth-century  concept  of 
atural  law  and  natural  rights.  The  doctrine  of  natural 
ights  was  stated  most  clearly  iA  the  Declaration  of  Inde- 
endence,  where  it  was  affirmed  that  **we  hold  these  truths 
)  be  self-evident  that  all  men  are  created  equal,  that  they 
re  endowed  by  their  creator  with  certain  inalienable 
ghts,  that  among  these  are  life,  liberty,  and  the  ptusuit 
f  happiness."  There  has  been  much  discussion  as  to  the 
gnificance  of  this  pronouncement,  many  insisting  that 
lere  are  no  natural  rights  and  that  the  doctrine  has  no 
itmdation  in  fact,  and  others  maintaining  that  all  govern- 
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ment  in  the  United  States  is  essentially  based  upon  th< 
general  concept  of  liberty  declared  under  this  provision 
Despite  these  differences  of  opinion,  this  notion  has  had  ^ 
controlling  effect  in  impressing  on  the  people  the  idea  thai 
the  government  is  not  an  arbitrary  mechanism,  but  that  il 
is  an  institution  designed  to  provide,  as  Jefferson  declared, 
"equal  opportunity  to  all,  spedal  privileges  to  none."  The 
theory  of  natural  rights  has  been  frequently  upheld  by 
the  courts  in  supporting  the  rights  and  liberties  of  the 
citizens  and  has  received  the  approval  of  the  Supreme  Q)urt 
of  the  United  States  in  some  fundamental  decisions.^  Id 
support  of  the  doctrine  of  natural  law.  Justice  Miller  de- 
clared that 

...  it  must  be  conceded  that  there  are  rights  in  every  free  govern- 
ment beyond  the  control  of  the  state;  and  a  govemmenjt  which  i«cQg- 
nizes  no  such  rights,  but  holds  the  life  and  liberty  and  the  property 
of  its  citizens  subject  at  all  times  to  the  absolute  and  unlimited  control 
of  even  the  most  democratic  depository  of  power  is,  after  all,  but  a 
despotism  of  the  majority,  but  none  the  less  a  despotism.  The  theory 
of  government,  state  and  national,  is  opposed  to  the  deposit  of  un- 
limited power  anywhere.* 

Along  with  the  belief  in  the  doctrine  of  natural  rights  as 
the  foundation  of  political  authority  came  the  dominant 
notion  of  the  latter  part  of  the  eighteenth  century  that 
individual  liberties  must  be  preserved. 

Among  the  liberties  which  were  to  be  protected  were  the 
freedom  from  physical  restraint  and  freedom  of  speech  and 
of  the  press.  All  of  these  are  included  in  the  early  declara- 
tions of  rights  and  in  the  first  constitutions.  Furthermore, 
provision  was  made  for  the  liberty  of  conscience,  the  right 
of  the  individual  to  his  religious  faith  and  to  worship  as  he 
chooses.  This  right  resulted  in  the  development  of  the 
form  of  religious  toleration  and  the  separation  of  church 

*  For  a  sumipary  of  the  influence  of  the  idea  of  natural  rights  in  the  law  d 
the  United  States,  consult  article  by  C.  G.  Haines  on  *'The  Law  of  Naturi 
in  State  and  Federal  Judicial  Decisions,"  Yale  Law  Journal  (June,  1917) 
vol.  XXV,  p.  617. 

*  Loan  Association  vs,  Topeka,  20  Wallace,  655. 
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and  state  which  has  been  one  of  the  features  of  the  Ameri- 
can commonwealth.  The  reservation  of  these  rights  and 
their  foimulation  in  bills  of  rights  which  form  a  chart  and 
guide  to  the  judiciary  constitute  a  foundation  for  a  concept 
of  civil  liberty  in  wWch  individual  rights  are  rendered,  to  a 
considerable  extent,  free  from  government  regulation  and 
control.  Associated  with  the  theory  of  natural  rights  was 
the  right  of  revolution  against  arbitrary  and  oppressive 
government. 

Subsidiary  to  the  principle  of  natural  rights  and  the  pro- 
tection of  individual  liberty,  it  was  asserted  that  there 
should  be  a  government  of  laws,  not  of  men.  According  to 
this  dictiun,  law  was  to  represent  the  will  of  the  people  as 
formulated  in  constitutions  and  statutes,  and  well-defined 
regulations  by  which  all  of  the  representatives  of  the  people 
and  officers  in  charge  of  the  government  were  to  be  guided 
and  directed.  According  to  this  theory,  **ours  is  a  govern- 
ment of,  by,  and  for  the  people,  but  the  people  govern  by 
maintaining  the  supremacy  of , laws,  sanctioned  by  public 
opinion."  Furthermore,  it  was  claimed  that  fundamental 
and  essential  rights  have  been  reserved  to  the  people  and 
cannot  be  taken  from  them  without  their  consent.  In 
fact,  according  to  this  contention,  there  were  certain  rights 
and  principles  which  the  government  could  in  no  sense 
invade  or  interfere  with.  There  was  thus  instituted  a 
sphere  of  protection  to  the  individual  which  forms  the 
American  principle  of  civil  liberty — i.e.,  the  protection  of 
the  individual  from  government  interference. 

The  eighteenth-century  theory  of  natural  rights,  which 
resulted  in  our  constitutional  bill  of  rights,  has  likewise 
been  subjected  to  criticisms  and  to  modifications  which 
affect  the  primary  validity  of  the  theory.  So-called  natural 
rights  have  been  attacked  from  the  standpoint  that 

...  a  right  in  any  valuable  sense  can  only  be  that  which  the  law 
secures  to  its  possessor,  by  requiring  others  to  respect  it,  and  to  abstain 
from  its  vidation.    Rights,  then,  are  the  offspring  of  law;   they  are 
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born  of  legal  restraints;  by  these  restraints  every  man  may  be  pro- 
tected in  their  enjoyment  within  the  prescribed  limits.^ 

Thus,  natiiral  rights  are  held  to  have  validity  and  sanction 
only  when  they  become  legal  rights,  and  the  term  is  rele- 
gated from  the  field  of  law  and  government  to  that  of 
ethics.  In  this  manner  the  theory  of  natiiral  and  inalien- 
able rights  as  defined  in  the  Declaration  of  Independence 
has  been  refuted.  While  there  is  an  element  of  truth  in  this 
contention,  it  is  not  in  accord  with  numerous  decisions  in 
state  and  Federal  courts  wherein  the  doctrine  of  natural 
rights  has  been  used  as  a  basis  for  the  protection  of  the 
individual  from  governmental  interference. 

A  more  serious  criticism  is  the  contention  that  our  bills 
of  rights,  inserted  in  constitutions  and  interpreted  according 
to  eighteenth-century  standards,  have  become  barriers  to 
progress  in  the  reform  of  court  procedure  and  to  the  de- 
velopment of  satisfactory  standards  in  social  and  industrial 
legislation.  Provisions  that  were  originally  intended  to 
protect  the  individual  and  that  may  have  been  desirable 
a  hundred  years  ago,  such  as  presentment  by  grand  jury, 
trial  by  petty  jury,  and  the  hindrance  to  the  giving  of  testi- 
mony in  criminal  cases,  have  been  so  interpreted  and  ap- 
plied as  to  stand  in  the  way  of  an  effective  enforcement  of 
the  law.  Some  of  these  barriers  have  been  removed  in 
recent  constitutions.  Others  are  now  being  subjected  to 
criticisms  which  will  result  either  in  their  elimination  from 
the  fimdamental  law  or  in  their  modification  so  as  to  permit 
wider  latitude  to  courts  and  prosecuting  officers  in  the 
enforcement  of  the  law. 

Furthermore,  the  purpose  and  fimction  of  state  con- 
stitutions have  undergone  great  changes.  The  original 
constitutions  were  short,  establishing  merely  the  three 
departments  and  outlining  in  brief  a  general  plan  of  govern- 
ment, the  details  of  which  were  to  be  filled  in  later  by  the 

» T.  M.  Cooley,  Principles  of  Constitutional  Law  (Third  Edition),  (Little, 
Brown  &  Co.,  1898),  p.  247. 


c 


CONSTITUTIONS  AND   CONSTITUTION-MAKING  223 

legislature,  into  whose  hands  the  great  and  controlling 
powers  of  government  were  placed.  Among  the  changes 
in  state  constitutions  which  were  introduced  in  the  first 
few  decades  of  the  nineteenth  century  are:  First,  consti- 
tutions were  to  be  ratified  by  the  electorate.  This  practice 
came  to  be  the  common  one,  although  in  a  few  instances 
the  constitutions  were  put  into  effect  without  popular 
sanction.  Seconc},  the  power  of  the  Governor  was  strength- 
ened by  giving  him  the  veto  power  and  thus  extending  the 
principle  of  the  separation  of  powers.  Third,  the  check 
and  balance  idea  was  introduced  through  which  the  posi- 
tion of  the  Governor  was  strengthened  as  against  the  legis- 
lature and  under  which  the  courts  were  regarded  as  an 
additional  check  upon  both  the  legislature  and  the  execu- 
tive. Fourth,  the  extension  of  judicial  review — a,  principle 
which  had  been  announced  in  revolutionary  times  that  it 
was  the  duty  of  courts  of  justice  to  become  the  special 
guardians  of  the  constitution — ^was  gradually  developed  in 
the  states  and  was  eventually  accepted  as  a  general  prin- 
ciple of  state  practice  and  procedure.  The  state  judiciary 
became  thereby  the  speci^d  protector  of  the  constitution, 
with  authority  to  prevent  infractions  of  the  fimdamental 
law.  Fifth,  flexibility  in  the  constitution  was  introduced 
by  the  frequent  use  of  amendment  and  by  more  general 
revisions.  The  constitution  also  grew  in  size,  particularly 
by  the  addition  of  new  subjects,  such  as  the  compensation 
and  regulation  of  officeholders,  legislative  procedure,  and 
the  regulation  of  banks  and  education. 

But  state  constitutions  have  been  changed  primarily  on 
accotmt  of  certain  correlative  developments  which  have  in- 
corporated in  constitutions  many  matters  which  in  1800 
would  have  found  no  place  in  the  fimdamental  law.  First, 
state  constitutions  have  grown  because  of  a  developing 
distrust  in  legislative  bodies.  The  constitution  has  become 
a  compendium  of  limitations  on  the  powers  and  procediu-e 
of  the  legislative  branch.  A  large  part  of  all  state  constitu- 
tions is  now  given  over  to  definite  limitations  upon  legisla- 
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tive  powers.  Second,  new  subjects  which  call  for  state  regu-  • 
lation  have  been  of  such  significance  as  to  require  rather 
detailed  provisions.  Among  such  are  education,  corpora- 
tions, elections,  and  parties.  Third,  matters  which  are 
regarded  of  fundamental  importance  to  the  electorate, 
such  as  the  initiative,  referendum,  and  recall,  are  also 
placed  in  state  constitutions.  Fourth,  matters,  whether 
fimdamental  or  not,  on  which  •the  electorate  desires  to 
express  a  judgment  are  included  among  the  provisions  of 
the  constitution.  The  fundamental  provisions  establishing 
a  government  and  defining  its  powers  are  thus  mingled « 
with  ordinary  statutory  matters.  It  is  not  possible  to  draw 
a  clear  line  between  constitutional  law  and  ordinary  law. 
And  as  the  method  of  amendment  is  rendered  easier,  and 
the  initiative  and  referendum  are  used  more  widely,  the 
dividing  line  between  constitutions  and  statutes  will  be- 
come even  less  distinct.  Thus  the  purpose  and  fimctions 
of  constitutions  will  change  as  community  sentiment 
varies  on  questions  of  general  public  interest. 

The  new  state  constitutions  are  made  to  serve  a  double 
purpose:  first,  to  organize  and  determine  the  powers  of 
government,  and,  second,  to  serve  as  an  organ  of  popular 
will  through  the  enactment  of  legislation  in  the  constitu- 
tion itself.  In  the  accomplishment  of  these  purposes  the 
recent  state  constitutions  include  many  provisions  not  com- 
prehended within  the  scope  of  fimdamental  law.  With  the 
disappearance  of  a  different  method  of  enacting  constitu- 
tional amendments  and  ordinary  acts  and  with  the  growing 
tendency  to  include  legislative  details  in  the  constitution, 
the  former  distinction  between  constitutions  and  statutes 
seems  to  be  losing  force.  And  while  constitutions  are  still 
regarded  as  instruments  for  organizing  and  determining  the 
powers  of  government,  they  are  becoming  likewise  an 
agency  for  the  enactment  of  laws  regarded  as  important! 
enough  to  call  for  general  popular  approval.  The  difficulty 
now  is  to  decide  what  is  so  fundamental  as  to  require  con- 
stitutional  sanctity   and   what  should   be  regtilated  by 
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ordinary  legislative  enactments,  as  well  as  to  determine 
the  actual  purpose  and  function  of  a  constitution.  It  is 
this  problem  which  concerns  the  states  in  the  modification 
of  their  fundamental  laws. 

The  problems,  then,  of  state  constitution-making  involve 
the  development  oi  a  clearer  line  of  demarcation  between 
the  scope  of  constitutional  provisions  and  that  of  legislative 
acts,  the  simplification  of  the  method  of  amendment  so  as 
to  retain  the  fundamental  distinction  between  constitu- 
tional law  and  statutes,  and  the  adoption  of  more  effective 
methods  of  securing  referendiun  votes  on  proposed  consti- 
tutional changes. 

SUPPLEMENTARY   READINGS 

C.   G.   Haines,  The  American  Doctrine  of  Judicial  Supremacy  (The 
Macmillan  Company,  19 14). 
A  survey  of  the  development  of  the  theory  and  the  practice  of 
judicial  review  of  legislation  in  the  United  States. 
C.  A.  Beako,  The  Supreme  Court  and  the  Constitution  (The  Macmillan 
Company,  191 2). 
The  opinions  of  the  makers  of  the  Constitution  as  to  judicial 
review  oi  legislation. 
Lawrence   B.   EvANSf  Cases   on   Constitutional   Law   (Callaghan   & 
Company). 
A  useful  collection  of  leading .  cases  on  American  constitutional 
law. 
W.  F.  DoDD,  Modern  Constitutions ,  2  vols.  (University  of  Chicago  Press, 
1909). 
A  reprint  or  translation  of  the  constitutions  of  most  of  the  important 
nations. 
WooDROW  Wilson,   Constitutional  Government  in  the    United  States 
(Columbia  University  Press,  1908). 
A  discussion  of  the  fundamental  principles  of  the  American  gov- 
ernment. 
J.  Q.  Dealey,  Growth  of  American  State  Constitutions  (Ginn  &  Company, 

1915)- 
A  brief  history  of  principles  and  tendencies  in  the  development 

of  state  constitutions. 

W.  P.  WiLLOUOHBY,  The  Government  of  Modern  StateSy  Chaps.  VI  and 

VII  (The  Century  Company,  191 9). 
15 


CHAPTER  II 

PRINCIPLES  AND  PROBLEMS  OF  FEDERAL  GOVERNMENT 

The  Development  of  Federal  Government 

The  Federal  form  of  government  is  a  comparatively 
modem  kind  of  political  organization.  Those  who  framed 
the  Constitution  of  the  United  States  had  few  precedents 
to  giiide  them.  There  were  leagues  of  cities  in  ancient 
Greece,  particularly  the  Boeotian  and  the  Achaean  leagues, 
with  the  control  of  foreign  affairs  in  the  hands  of  a  central 
government.  A  few  leagues  of  a  similar  nature  were  also 
formed  in  Italy  during  the  period  of  Rome's  rise  and  de- 
velopment. The  Federal  idea,  however,  did  not  have  as 
active  a  growth  in  Rome  as  it  did  in  the  more  free  and 
diverse  conditions  of  Greece.  During  the  middle  ages 
there  came  into  existence  various  unions  of  cities,  such  as 
the  Lombard  and  Hanseatic  Leagues.  To  compare  these 
ancient  leagues  with  our  modem  federations  it  is  necessary 
to  define  first  the  distinction  between  a  confederation  and 
a  federation. 

A  confedei;ation  is  a  union  of  component  cities  or  states 
in  which  each  one  of  the  units  retains  its  sovereignty  and 
independence.  In  no  case  is  there  any  authority  outside 
of  the  separate  divisions  to  exercise  coercion  and  enforce 
rights  against  the  individual  cities  or  states.  Confedera- 
tions are  usually  temporary  unions  for  purposes  of  defense. 
There  are  various  degrees  of  confederation,  such  as  intCT- 
naticnal  unions,  in  which  commissions  are  instituted  for  the 
regulation  of  common  interests;  monarchical  unions,  such 
as  that  which  formerly  existed  between  Austria  and  Hun- 
gary, in  which  two  separate  nations  are  combined  under  the 
control  of  a  common  ruler;  and  also  outright  confedera- 
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tions,  in  which  a  group  of  states  create  a  common  govern- 
ment and  delegate  to  it  authority  over  certain  specified 
affairs.  The  chief  modem  instances  of  instruments  forming 
cr)nfederacies  were  the  Articles  of  Confederation,  by  which 
the  American  states  established  a  common  government, 
each  state  retaining  its  sovereignty,  and  the  articles  of  union 
among  the  Swiss  cantons  which  existed  prior  to  the  forma- 
tion of  the  present  federal  constitution  of  Switzerland. 

In  contrast  with  the  different  forms  of  confederations 
there  is  the  type  known  to-day  as  the  Federal  form  of 
government.  This  is  a  system  of  political  organization  in 
which  the  separate  states  retain  their  authority  over 
internal  affairs  and  grant  to  one  central  government  the 
sovereignty  and  ultimate  control  over  certain  specified 
fiinctions*of  common  interest.  The  growth  of  the  Federal 
form  of  government  began  in  its  modem  sense  with  the 
formation  of  the  Constitution  of  the  United  States.  Other 
countries  in  which  the  Federal  idea  has  been  enacted  into 
the  constitutions  and  laws  are  the  Republic  of  Argentine, 
the  Dominion  of  Canada,  the  United  States  of  Brazil,  the 
Australian  Commonwealth,  the  South  African  Republic, 
Switzerland,  and  the  German  Empire.'  In  addition,  there  is 
a  movement  among  the  British  Isles  toward  the  federation 
of  the  various  divisions  of  England  and  of  the  self-governing 
colonies.  Furthermore,  in  the  various  plans  for  inter- 
national peace  and  the  establishment  of  leagues  to  enforce 
peace,  the  federation  of  the  world  is  one  of  the  pervasive 
ideas  of  modem  times.  The  Federal  form  of  government 
as  inaugurated  under  the  Constitution  of  the  United  States 
was  an  experiment,  but  as  an  experiment  it  has  met  with 
such  success  that  other  nations  have  adopted  the  funda- 
mental principles  of  federalism. 

Principlbs  OP  Federal  Government  in  the  United 

States 

Republican  Form. — ^The  United  States  as  organized  under 
the  Constitution  of  1787  has  been  described  as  a  Federal 
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republic  based  on  the  principle  of  government  by  repre 
sentatives.  The  nature  of  this  republic  was  thus  definec 
by  James  Madison : 

We  will  define  a  republic  to  be  a  government  which  derives  all  iti 

\      ipowers  directly  or  indirectly  from  the  great  body  of  the  people  and  is 

,     administered  by  persons  holding  their  offices  for  a  limited  period  or 

\     during  good  behavior.      It  is  essential  to  such  a  government  that  it 

\    be  derived  from  the  great  body  of  the  people,  not  from  an  inconsiderable 

'   portion  or  class  of  it.     It  is  sufficient  for  such  government  that  persons 

administering  it  be  appointed  directly  or  indirectly  by  the  people  and 

that  they  hold  their  appointment  by  either  of  the  tenures  specified. 

In  short,  the  form  of  government  described  by  Madison 
was  a4emocratic  republic  whose  authority  was  to  rest  upon 
the  will  of  the  people,  but  whose  functions  were  to  be  per- 
formed by  regularly  chosen  representatives  who"^ere  to  be 
subject  to  constitutional  restrictions  and  requirements. 

The  Separation  of^awers. — ^Among  the  theories  of  gov- 
ernment widely  accepted  at  the  time  of  the  formation  of 
the  Federal  Constitution  was  the  theory  of  separation  of 
powers  which  formed  a  feature  of  the  first  state  constitu- 
tions. The  general  belief  was  that  liberty  could  be  pre- 
served only  imder  a  government  in  which  the  powers  were 
divided  and  in  which  the  departments  acted  as  a  check 
one  upon  the  other.  Though  the  members  of  the  federal 
convention  did  not  attempt  to  carry  out  the  theory  of  the 
separation  of  powers  in  its  extreme  form,  and  though  they 
permitted  the  overlapping  of  f imctions,  such  as  the  granting 
of  certain  legislative  powers  to  the  President  and  of  some 
executive  powers  to  Congress,  and  the  control  over  both 
executive  and  Congress  by  the  courts,  nevertheless  the  in- 
tention was  unquestionably  to  put  into  force  and  effect  the 
fimdamental  ptinciple  of  the  theory  of  the  separation  oi 
powers  as  commonly  accepted  at  that  time.  The  separatioi 
theory  has  been  departed  from  many  times  in  practice 
and  has  resulted  in  certain  undesirabjg  conditions  whid 
have  led  to  adverse  criticisms,  to  which  reference  has  beei 
made  in  the  preceding  chapter. 
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Cliecks  and  Balances  and  the  Doctrine  of  Limited  Govern- 
ment, — The  makers  of  the  Federal  Constitution  believed 
that  it  was  necessary  for  each  department  to  serve  as  a 
check  on  the  others  in  order  that  government  might  not  be 
too  strong  and  that  tyranny  might  not  result.    There  was 
thus  instituted  what  John  Adams  defined  as  **a  complica- 
tion and  refinement  of  balances  which  is  an  invention  of  our 
own,"  in  which  the  idea  was  to  set  one  department  against 
another  and  to  have  every  officer  checked  by  some  other 
public  authority.     And,  in  keeping  with  the  spirit  of  the 
times,   the  founders  of  the  Republic  were  interested  in 
setting  limits  to  the  powers  of  government  as  well  as  insti- 
tuting a  strong  central  organization.    Consequently,  some 
well-defined  limits  were  placed  jUpon  those  wielding  public 
authority.  //These  limits  were  generally  defined  in  bills  of 
rights  and  were  intended  to  protect  the  individual  from 
arbitrary  arrest  or  imprisonment,  to  preserve  the  freedom 
of  religion,  freedom  of  speech,  and  freedom  of  the  press,  and 
to  surround  the  individual  with  other  protections,  including 
the  general  proviso  that  he  shall  not  be  deprived  of  his  life, 
liberty,  or  property  without  due  process  of  law,  and  that 
lawfully  acquired  rights  shall  receive  governmental  pro- 
tection.   The  check  and  balance  idea  is  a  unique  featiu'e 
of  the  American  commonwealth,  and  it  has,  on  notable 
occasions,  resulted  in  the  paralysis  of  government  func- 
tions, particularly  when  the  executive  and  legislative  de- 
partments have  been  under  the  control  of  different  parties. 
The  Disiff^ifn  of  Powers. — ^Another  principle  of  Federal 
govemmeat  in  the  United  States  is  that  enumerated  powers 
are  granted  to  the  Federal  government.    Within  the  scope 
of  the  powers  granted,  the  Federal  government  is  supreme, 
but  all  remaining  powers  are  retained  by  the  states.    The 
principle  clearly  stated  in  the  Constitution  is  to  the  effect 
that  the  Constitution,  laws,  and  treaties  of  the  United 
States  shall  be  the  supreme  law  of  the  land.    This  principle 
has  been  taken  to  support  the  doctrine  that  the  Federal 
authority  is  superior  to  that  o(  tba  s\.^.\.^s»  ^xA  nJcv*^  *^55?>& 
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Supreme  Coxirt  of  the  United  States  is  the  final  interpret 
of  this  supremacy,  ^he  Supreme  Court  has  tmiforml 
supported  the  view  that  no  state  government  can  interfei 
with  the  exercise  of  any  authority  conferred  upon  the  Fee 
eral  government  by  the  Constitution,  nor  obstruct  i1 
officers,  nor  in  any  way  interfere  with  the  performance  ( 
duties  by  Federal  officers  when  acting  within  legal  authoi 
ity.  All  the  powers  not  expressly  or  impliedly  granted  to  th 
Federal  government  are  reserved  to  the  states,  which  hav 
control  over  private  law,  including  the  criminal  law,  and  th 
civil  law,  including  contracts  and  torts,  personal  an( 
property  rights,  and  domestic  relations,  as  well  as  all  in 
temal  affairs.  The  American  states  have  a  wider  range  o 
powers  than  have  the  states  of  any  other  federal  system. 
The  relation  between  the  states  and  the  central  govern 
ment  is  the  greatest  problem  of  federal  government.  Thi 
problem  led  to  the  controversy  over  states'  rights  in  th 
United  States  which  culminated  in  the  Civil  War,  when  th 
issue  of  supremacy  was  finally  determined  in  favor  of  Fed 
eral  authority.  In  the  determination  of  the  relation  betwee 
state  and  federal  authorities  the  various  federal  system 
follow  different  lines  of  procedure.  The  national  goverr 
ment,  both  in  the  United  States  and  in  Australia,  is  grante 
enumerated  powers  which  are  specifically  defined  in  th 
Constitution,  and  the  reserved  powers  are  left  with  th 
states.  In  Canada,  in  order  to  avoid  difficulties  which  le 
to  controversies  in  other  federal  systems,  the  framers  of  tt 
British  North  America  Act  granted  much  wider  powers  1 
the  national  government.  The  Canadian  federation  giv< 
the  reserved  powers  and  the  right  to  legislate  on  gener 
matters  to  the  national  government,  leaving  only  specific 
and  enumerated  powers  for  the  separate  states  or  province 
In  all  of  the  recent  federations  more  powers  are  granted 
the  federal  authorities.  Australia,  for  instance,  plac 
under  national  control  telephone  and  telegraph  service 
banking  and  insurance,  marriage  and  divorce,  invalid  ai 
old  age  pensions,  and  condhation  and  arbitration.    Whic 
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n  has  been  adopted — that  of  enumerated  or  that 
al  powers  in  the  national  government — there  has 
jndency  to  extend  federal  authority  and  to  have  the 
powers  grow  at  the  expense  of  those  of  the  states, 
ced  is  this  tendency  that  some  believe  that  the 
:orm  of  government  is  merely  temporary  and  that 

governments  will  eventually  absorb  the  powers 
►cal  divisions.  This  would  make  the  states  merely 
arative  districts,  doing  away  with  independent  and 

organizations.^  While  there  are  indications  which 
)  the  broadening  and  strengthening  of  national 
and  the  consequent  reduction  of  the  fimctions  of 
2S,  there  are  still  many  reasons  to  believe  that  the 
Form  of  government  has  proved  the  best  plan  yet 
ed  to  secure  unity  and  efficiency  in  national  affairs 
retain  a  virile  and  active  local  self-government, 
leless,  the  adjustment  of  the  relations  between 
and  local  authorities  remains  the  chief  problem  of 
government. 

in  importance  to  the  problem  of  federal  relations  are 
«  and  function  of  the  judiciary  in  relation  to  the 
tion.  fThis  consideration  of  the  fimction  to  be  per- 
by  the  judiciary  in  federal  governments  involves 
sion  of  the  nature  of  sovereignty  and  of  the  distinc- 
ween  legislative  and  judicial  supremacy  in  political 

Supremacy  of  the  Judiciary.^ — ^The  concept  of  sover- 
SSBether  one  and  indivisible  or  whether  pluralistic 
ided  into  the  numerous  groups,  cannot  be  ade- 
considered  here;  but  the  problem  of  final  authority 
the  competence  and  jurisdiction  of  governments 
some  attention.  From  a  practical  standpoint,  the 
i  determination  of  the  rights,  duties,  and  liabilities 


N.  Holcombe,  "  The  States  as  Agents  of  the  Nation,"  The  South- 
jUHcoI  Science  Quarterly,  vol.  i,  p.  yyj, 

ificussion  of  the  supremacy  of  the  ludiciary  follows  in  part  the 
of  this  topic  in  the  volume  by  C.  G.  Haines,  The  American  Doctrine 
I  Supremacy  (The  MacmiUan  Comvaxiv,  'vi^^a^^  V^«  ^-'^'\- 
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of  citizens  rests  with  numerous  governmental  agencies  ar 
officers,  each  of  which  is  vested  with  certain  discretional 
powers,  and  whose  acts,  within  defined  limits,  are  subje< 
to  review  by  some  higher  authority.  Though  officers  fr- 
quently  acting  within  their  discretion  are  not  subjected  1 
reversal  by  superior  authorities,  especially  when  a  mei 
mistake  in  judgment  is  involved,  it  is  the  practice,  howeve 
to  subject  public  officers  to  some  form  of  control  when  the 
acts  are  beyond  authority  or  when  fraud,  arbitrary  or  uj 
reasonable  treatment,  results.  Such  control  in  all  couj 
tries  is  exercised  in  a  large  measiSe  by.jCQurt§...^justic 


whose  duty  it  becomes  ..to  protect  the  ipHiyiHnai  frf^i 
excess_of_pQwer  by.  public -^fiewSi-  When,  however,  tl 
acts  are  political  in  character  or  involve  matters  compr 
hended  within  the  fimdamental  law  of  the  state,  the  ac 
of  public  officers  must^bejndged  by  the  provisioiis-ei-jl 
constitution.  For  this  purpose,  governments  may  be  class 
as  those  with  legislative  supremacy  and  those  wil 
judicial  supremacy. 


n  the  first  class  are  governments  such  as  that  of  En. 
land,  where  there  are  no  written  constitutions.  Law  is  cor 
posed  of  fimdamental  enactments,  customs,  convention 
and  statutes,  all  of  which  are  equally  subject  to  change  1: 
the  supreme  legislative  department.  In  England  the  exec 
tive  and  legislature,  under  the  designation  King,  Lords,  3X 
Commons,  combine  to  legislate  and  to  administer  the  la^ 
the  judidary  and  all  other  public  authorities  are  bound 
obey  the  mandates  of  Parliament  as  the  highest  power 
the  state.  According  to  Lord  Shaw,  the  British  legislatii. 
is  supreme  and  the  judiciary  is  bound.  The  power  whi< 
formulates  and  enacts  laws  can  choose  its  own  road;  tl 
power  which  interprets  and  appbes  them  follows  the  pa' 
prescribed.  **The  corrective  of  the  action  of  Parliame: 
as  a  human  and  fallible  institution  is  not  a  legal  correctiv 
lies  not  with  the  judiciary,  but  lies  with  Parliament  i 
self,  acted  upon  by  a  fresh  wave  of  public  opinion, 
higher  sense  of  duty,  a  wider  range  of  experience  or 
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broader  perspective  in  the  regions  of  applied  justice.'*  In 
a  distinct  and  well-defined  sense,  the  English  legislature  is 
supreme  and  the  judiciary  is  subordinate.  The  judges 
hold  that  they  cannot  act  **as  regents  over  what  is  done  by 
Parliament  with  the  consent  of  the  King,  Lords,  and 
Commons."  There  is  in  England  no  written  fundamental 
law  and  no  distjnct  jine  of  demarcation^  between^constitu- 
tional  law  and  statutory  law.  Although  the  courts  deter- 
mine the  nature  and  trend  of  law  to  a  very  large  extent, 
it  is  nevertheless  true  that  the  English  nation  is  governed 
under  a  legislative  supremacy. 

In  the  second  clag5^  are  governments  such  a& .  that  oi 
Prance,  where  there  are  written  constitutions  organizing 
the  peat  departfnents,  distributing  authority,  and  de- 
fining in  a  general  way  the  fimctions  of  each  department. 
The  constitution  in  a  government  of  this  type  is  intended 
to  be  the  rule  and  guide  of  all  public  officers,  and  pre- 
sumably all  governmental  activities  must  be  conducted  in 
accordance  with  the .  procedure  as  defined  in  the  fimda- 
mental  law.  But  since  the  French  interpretation  of  the 
theory  of  the  separation  of  powers  and  the  function  of  the 
judiciary  requires  that  the  cotuts  ^^cept  as  final  the  acts^ 
of^the  legislature,  this  department  becomes  the  guardian 
and  final  interpreter  of  the  constitution.  No  French  court 
feels  at  Uberty  to  disregard  an  Set  of  the  National  Assem- 
bly. Since  the  rules  prescribed  by  the  constitution  will 
not  be  enforced  by  the  courts  as  against  the  other  depart - 
nients,  these  rules  have  been  described  as  fundamental 
laws  which  derive  whatever  strength  they  possess  from 
heing  formally  written  in  the  constitution  and  from  the 
resulting  support  of  public  opinion.  The  French  **have  in 
general  trusted  to  public  sentiment,  or  at  any  rate  to  po- 
litical considerations,  for  inducing  the  legislature  to  respect 
the  restraints  imposed  on  its  authority,  and  have  usually 
omitted  to  provide  machinery  for  annulling  unconstitutional 
enactments,  or  for  rendering  them  of  noeffect."  The  Con- 
stitution is  primarily  a  rule  and  guide  for  the  legislative 


fr 
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and  executive  departments,  and  strict  obedience  to 
provisions  rests  with  the  conscience  of  the  officers  of  th( 
departments.  Although  there  is  a  written  Constitution  wi 
a  peculiar  sanctity  attached  to  it  which  can  be  chang 
only  by  a  separate  and  independent  authority,  and  althou 
there  is  a  rather  sharp  differentiation  between  the  codifi 
public  law  and  ordinary  legislation,  this  public  law  stan 
as  a  guide  solely  to  the  legislative  department  and  as 
landmark  for  the  electors.  Despite  the  fact  that  Fran 
has  a  written  Constitution  which  can  be  amended  only  1 
the  National  Assembly,  the  country  is  governed  und 
legislative  supremacy.  In  this  class  are  to  be  found 
great  majority  of  the  governments  of  the  world  based  • 
the  European  system  of  public  law. 

The  third  class  comprises_the.  Federal  and-atete.gayei 
ments  ot  the  Uiifted^tates  and  the  Federal  systems 
Canada  and  Australia,  and  is  similar  to  the  preceding  gro 
in  that  there  are  written  constitutions  organizing  t 
departments  of  government,  defining  their  powers,  and 
a  certain  degree  limiting  the  field  of  government  activit 
The  distinguishing  characteristic  of  these  governments 
the  extraordinary  power^njj, jpsition  oi  the^nfliriary 
this  type^  it  is  maintained,  the  people  establish  in  the  cc 
stitution  written  limitations  upon  the  legislature;  the 
limitations  and  the  constitutions  are  superior  to  any  leg 
lative  act ;  it  js  the  ftmction  of  the  judiciary  to  say  wh 
the  law  is,  and,  if  legislative  acts  are  fotmd  to  be  in  confli 
with  the  constitution,  to  declare  such  laws  invalid.  Th 
the  judiciary,  a  co-ordinate  branch  of  the  govemmei 
becomes  the  particular  guardian  of  the  terms  of  the  wTitt 
constitution.  The  legislative  and  executive  departmer 
are  held  within  the  bounds  of  authority  as  understood  a 
interpreted  by  the  judicial  power.  In  governments  of  tl 
character  there  is  a  well-marked  distinction  between  a 
stitutional  and  statute  law.  Not  only  does  the  writt 
constitution  require  an  extraordinary  process  for 
amendment,  but  there  also  develops  an  elaborate  series 
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precedents  and  judicial  determinations  which,  with  the 
sanction  of  the  highest  court,  have  the  force  and  effect  of 
the  original  provisions  of  the  constitution.  The  constitu- 
tion and  the  rules  deduced  from  it  are  held  to  be  a  para- 
mount law,  before  which  all  statutes  and  public  acts  that 
are  not  in  accord  with  its  provisions  must  give  way.  The 
judiciary  has  the  sole  right  to  place  an  authoritative  inter- 
pretation upon  the  fundamental  written  law.  In  the 
United  States,  supreme  power  is  exercised  for  most  purposes 
j.  through  a  judicial  system  in  contradistinction  to  those 
I  governments  in  which  the  legislature  is  supreme  and  the 
courts  subordinate. 

The  practice  of  all  departments  of  government  to  defer 
to  the  courts  and  abide  by  their  decisions,  when  in  a  suit 
between  private  parties  the  majority  of  justices  hold  that 
a  statute  or  executive  order  is  imconstitutional  and  there- 
fore null  and  void,  is  the  fundamental  characteristic  of  con- 
stitutional law  in  the  United  States.    To  a  limited  extent 
the  same  characteristic  is  found  in  Australia  and  in  Canada. 
While  the  majority  of  countries  give  to  the  legislature  the 
real  power  of  constitutional  interpretation,  and  while  those 
which  have  granted  a  guardianship  of  the  constitution  to 
the  judiciary  have  narrowed  the  scope  of  judicial  control, 
nevertheless  there  is  a  tendency  to  extend  the  American 
principle  to  states  now  having  legislative  supremacy. 

As  a  result  of  the  extraordinary  power  to  declare  legis- 
lative acts  invalid,  the  courts  of  the  United  States  exercise 
an  influence  in  the  determination  of  public  policy  superior 
to  that  of  the  judiciary  of  any  other  country.  The  judidary 
wields  a  great  ixjifluence  in  both  England  and  America  in  the 
control  of  government  policies  and  in  the  determination 
of  the  authority  of  officers.  But  this  power  is  greatly 
extended  in  the  United  States  on  account  of  the  principle 
that  laws  not  in  accord  with  the  principles  and  provisions 
of  the  Constitution  are  held  to  be  invalid  by  the  courts. 
The  courts  in  the  United  States,  in  addition  to  the  ordinary 
duties  of  enforcing  laws  and  adjusting  controversies,  have 


236         PRINCIPLES   AND   PROBLEMS   OP   GOVERNMENT 

j  the  function  of  defining  and  holding  the  balance  betwe< 
!  the  two  divisions,  the  nation  and  the  gta t^g  Tl^ig  duty 
clearly  placed  on  the  courts  by  the  Constitution.  It  is  al 
universally  regarded  as  the  duty  of  courts  to  hold  lep 
latures  and  executives  within  the  bounds  defined  by  co 
stitutions.  This  authority  is  not  as  a  rule  granted  speci 
cally  to  courts.  It  was  assumed  by  the  judges  in  the  ear 
days  of  the  Republic  as  a  duty,  on  the  theory  that  dein 
cratic  government  under  written  constitutions  required 
It  was  agreed  that  written  constitutions  were  fimdament 
acts  which  should  be  strictly  upheld,  that  the  powers 
government  should  be  limited  and  defined,  and,  finall 
that  it  was  a  matter  for  legal  determination  whether  tl 
constitution  had  been  violated.  This  principle,  althou| 
almost  universally  acted  upon,  has  rarely  been  recognize 
by  statutes  or  constitutions.  On  accoimt  of  the  hij 
authority  exercised  by  the  courts,  the  government  of  tl 
United  States  has  been  called  an  "aristocracy  of  the  robe 

The  Development  of  the  Federal  Constitution  i 
Decisions  of  the  Supreme  Court 

It  is  generally  conceded,  then,  that  among  all  t] 
features  of  the  Constitution  of  the  United  States  the  S 
preme  Court  is  the  most  imusual  and  its  success  the  mo 
noteworthy.  But  the  Supreme  Coiu-t  was  not  an  importa: 
body  when  the  Constitution  was  formed,  and  very  few  cas 
were  brought  to  the  court  in  the  first  years  of  its  existenc 
The  state  courts  were  regarded  as  superior  to  the  Feder 
courts,  and  after  ten  years'  service  Chief- Justice  Jay  r 
signed  with  the  observation  that  he  did  not  regard  tl 
office  of  sufficient  importance  to  call  for  the  ability  of  ab 
men.  Justices  looking  for  preferment  decided  to  acce; 
positions  on  the  state  judiciaries  instead  of  the  Feder 
court.  It  was  not  until  the  accession  to  the  bench  of  Jol 
Marshall  and  the  annoimcement  of  the  independent  pos 
tion  of  the  court,  with  the  right  to  declare  legislative  ac 
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invalid,  in  the  famous  Marbury  vs,  Madison  case,  that  the 
Supreme  Court  began  to  establish  its  right  and  position  as 
an  independent  branch  of  the  Federal  government. 

With  the  right  asserted  to  a  position  independent  from 
that  of  Congress,  it  remained  for  the  Supreme  Court  to 
establish  its  power  and  authority  as  over  against  the  state 
judiciaries  and  to  uphold  the  powers  of  the  Federal  govern- 
ment as  against  state  action.  This  position  was  main- 
tained in  a  series  of  striking  precedents  delivered  by  Chief- 
Justice  Marshall  and  other  justices  of  the  Supreme  Court 
in  the  years  from  iSioto  1825.  Chief  among  these  prece- 
dents are  Martin  vs.  Hunter's  Lessee  and  Cohens  vs,  Vir- 
ginia, in  which  the  Supreme  Court  resisted  the  right  of 
final  judgment  in  the  state  courts  and  thereby  established 
the  doctrine  of  Federal  supremacy  in  the  determination  of 
national  constitutional  questions.  Other  precedents  of 
importance  are  McCulloch  vs.  Maryland,  Brown  vs.  Mary- 
land, Dartmouth  College  vs.  Woodward,  and  Gibbon  vs. 
Ogden.  Each  of  these  cases  is  a  landmark  in  the  develop- 
ment of  the  Federal  government  in  the  United  States. 

McCuUocj^vs.  Maryland. — In  McCulloch  vs.  Maryland, 
an  act  passed  by  the  legislatiu-e  of  Maryland  to  tax  the 
branch  of  the  national  bank  of  the  United  States  was 
unde^  review##  The  tax  rate  was  so  high  as  to  render  it  im- 
possible for  the  bank  to  do  business  in  the  state.  In  the 
decision  of  the  court,  which  is  now  quoted  extensively  in 
all  federal  governments,  particularly  in  Canada,  Australia, 
and  South  Africa,  as  well  as  in  South  American  countries, 
Chief-Justice  Marshall  laid  down  the  following  principles: 

This  government  is  acknowledged  by  all  to  be  one  of  enumerated 
powers.  The  principle,  that  it  can  exercise  only  the  powers  granted 
^  it,  would  seem  too  apparent  to  have  required  to  be  enforced  by  all 
^lw)se  arguments  which  its  enlightened  friends,  while  it  was  pending 
Wore  the  people,  found  it  necessary  to  urge.  That  principle  is  now 
universally  admitted.  But  the  question  respecting  the  extent  of  the 
powtts  actually  granted,  is  perpetually  arising,  and  will  probably  con- 
tinue to  anaeyas  long  as  our  sjrstem  shall  exist.  ...  \ 

^^loong  the  enumerated  powers  we  do  not  find  that  of  establishing  a 
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bank  or  creating  a  cx>rporation.  But  there  is  no  phrase  in  tl 
ment  which,  like  the  Articles  of  Confederation,  excludes  i 
or  implied  powers  and  which  requires  that  everything  grante< 
expressly  and  minutely  described.  Even  the  Tenth  Am 
which  was  framed  for  the  purpose  of  quieting  the  excessive 
which  had  been  excited,  omits  the  word  "expressly,"  and  dec 
that  the  powers  "  not  delegated  to  the  United  States,  nor  j 
to  the  states,  are  reserved  to  the  states  or  to  the  people  " ;  thi 
the  question  whether  the  particular  power  which  may  become  tl 
of  contest  has  been  delegated  to  the  one  government,  or  prohibi 
other,  to  depend  on  a  fair  construction  of  the  whole  instrument 

Although,  among  the  enumerated  powers  of  government,  ^ 
find  the  word  "bank"  or  "incorporation"  we  find  the  great 
lay  and  collect  taxes,  to  borrow  money,  to  regulate  commerce, 
and  conduct  a  war,  and  to  raise  and  support  armies  and  nav 
sword  and  the  purse,  all  the  external  relations,  and  no  incoi 
portion  of  the  industry  of  the  nation,  are  intrusted  to  its  go^ 
It  can  never  be  pretended  that  these  vast  powers  draw  after  th 
of  inferior  importance  merely  because  they  are  inferior, 
idea  can  never  be  advanced.     But  it  may,  with  great  reasor 
tended  that  a  government,  intrusted  with  such  ample  powei 
due  execution  of  which  the  happiness  and  prosperity  of  the 
vitally  depend,  must  also  be  intrusted  with  ample  means 
execution.     The  power  being  given,  it  is  the  interest  of  the 
facilitate  its  execution.     It  can  never  be  their  interest,  ar 
be  presiuned  to  have  been  their  intention,  to  clog  and  emt 
execution  by  withholding  the  most  appropriate  means. 

Throughout  this  vast  republic,  from  the  St.  Croix  to  th 
Mexico,  from  the  Atlantic  to  the  Pacific,  revenue  is  to  be 
and  expended,  armies  are  to  be  marched  and  supported.  The 
ol  the  nation  may  reqiiire  that  the  treasure  raised  in  the  Nor 
be  transported  to  the  South,  that  raised  in  the  East  convey 
West,  or  that  this  order  should  be  reversed.  Is  that  consti 
the  Constitution  to  be  preferred  which  would  render  these  ( 
difficult,  hazardous,  and  expensive?  Can  we  adopt  that  coi 
(unless  the  words  imperiously  require  it)  which  would  impi 
framers  of  that  instrument,  when  granting  these  powers  for  1 
good,  the  intention  of  impeding  their  exercise  by  withholdinj 
of  means?  If,  indeed,  such  be  the  mandate  of  the  Const  it 
have  only  to  obey;  but  that  instrument  does  not  profess  to  c 
the  means  by  which  the  powers  it  confers  may  be  executed; 
it  prohibit  the  creation  of  a  corporation,  if  the  existence  of  su( 
be  essential  to  the  beneficial  exercise  of  those  powers.  It  is, 
subject  of  fair  inquiry,  how  far  such  means  may  be  emplc 
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We  think  the  sound  construction  of  the  Constitution  must  allow 
to  the  national  legislature  that  discretion,  with  respect  to  the  means 
by  which  the  powers  it  confers  are  to  be  carried  into  execution,  which 
will  enable  that  body  to  perform  the  high  duties  assigned  to  it,  in  the 
manner  most  beneficial  to  the  people.  Let  the  end  be  legitimate,  let 
it  be  with^  the  scope  of  the  Constitution,  and  all  means  which  are 
appropriate,  which  are  plainly  adapted  to  that  end,  which  are  not 
prohibited,  but  consist  with  the  letter  and  spirit  of  the  Constitution, 
are  constitutional.  .  .  . 

If  a  corporation  may  be  employed  indiscriminately  with  other  means 
to  cany  into  execution  the  powers  of  the  government  no  particular 
reason  can  be  assigned  for  excluding  the  use  of  a  bank,  if  required  for 
its  fiscal  operations.  To  use  one  must  be  within  the  discretion  of 
Congress,  if  it  be  an  appropriate  mode  of  executing  the  powers  of 
government.  That  it  is  a  convenient,  a  useful,  and  essential  instru- 
ment in  the  prosecution  of  its  fiscal  operations,  is  not  now  a  subject  of 
controversy.  .  .  . 

Were  its  necessity  less  apparent,  none  can  deny  its  being  an  appro- 
priate measure;  and  if  it  is,  the  degree  of  its  necessity,  as  has  been  very 
justly  observed,  is  to  be  discussed  in  another  place.  Where  the  law  is 
not  prohibited,  and  is  really  calculated  to  effect  any  of  the  objects 
intrusted  to  the  government,  to  undertake  here  to  inquire  into  the 
degree  of  its  necessity,  would  be  to  pass  the  line  which  circimiscribes  the . 
judicial  department,  and  to  tread  on  legislative  ground.  This  court 
disclaims  all  pretensions  to  such  a  power.  ^ 

The  decision  in  this  case  indicated  that  the  Federal  govern- 
ment proposed  to  apply  the  doctrine  of  implied  powers, 
thus  giving  to  the  federal  departments  authority  to  carry 
out  such  acts  and  perform  such  ftmctions  as  would  seem 
best  for  the  nation,  without  any  express  provision  in  the 
formal  law.  Chief- Justice  Marshall  adopted  Hamilton's 
criterion  of  constitutionality. 

This  criterion  [said  Hamilton)  is  the  end,  to  which  the  measure  relates 
as  a  mean.  If  the  end  be  clearly  comprehended  within  any  of  the 
specified  powers,  and  if  the  measure  have  any  obvious  relation  to  that 
ttd,  and  is  not  forbidden  by  any  particular  provision  of  the  constitution, 
it  may  safely  be  deemed  to  come  within  the  compass  of  the  national 
authority.* 

UWheaton  316,  at  405-431. 

'Hamilton's  Works  (Edition  1851),  vol.  iv,  pp.  104  flF. 
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Once  the  end  is  clearly  comprehended  within  the 
mental  law,  then  it  is  contended  that  any  mean: 
may  be  needful,  requisite,  incidental,  or  useful  : 
regarded  as  fully  authorized.  The  decision  in  Mc 
vs.  Maryland  also  provided  for  the  principle,  wh 
been  consistently  upheld  in  the  United  States,  th< 
are  two  distinct  governmental  entities.  Federal  govc 
and  the  state  governments,  that  each  must  be  pi 
from  interference  by  the  other,  and  that  any  effor 
the  instrumentalities  of  one  of  these  entities  by  tl* 
must  be  declared  null  and  void.  This  doctrine,  \ 
known  under  the  name  of  "implied  prohibitions/'  h 
to  be  regarded  as  one  of  the  fundamental  princ 
Federal  government  in  the  United  States  and  has  r 
it  impossible  for  the  state  governments  to  tax 
officials  and  instrumentalities  or  for  the  Federal 
ment  to  tax  state  officials  and  instrumentalities. 

Brown  vs.  Maryland,^ — When  the  state  of  M 
attempted  to  place  a  tax  upon  articles  imported  i 
state  in  such  a  way  as  to  prevent  the  free  access  of  p 
and  their  entrance  into  the  state  for  commercial  pi 
again  the  Chief  Justice  laid  down  the  principle  thj 
the  control  of  commerce,  the  Federal  Constitution  ] 
that  no  state  shall  be  in  a  position  to  prohibit  free  a 
articles  an3^goods  into  a  state.  As  a  consequence,  t. 
caimot  legislate  with  regard  to  the  commerce  t 
article  has  entered  the  state,  has  been  opened  fr 
original  package,  and  has  become  identified  with 
dinary  goods  and  products  of  the  state.  This  p 
has  come  to  be  regarded  as  '*the  original  packaj 
ciple,**  and  has  had  a  great  influence  upon  the  atte 
the  states  to  regulate  and  control  interstate  cor 
The  original-package  case  has  occasioned  a  grea 
difficulties;  and  while  it  has  resulted  in  freeing  coir 
dealings  as  betweenlbfi^^^ates,  it  has  created  some 
obstacles  which  have  had  to  be  removed  by  congr 

^  12  Wheaton  419. 
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acts  and  by  subsequent  court  decisions.  The  principle 
remains,  nevertheless,  as  one  of  the  tenets  of  American 
federalism — oajnely,  that  no  state  can  control  interstate 
commerce  tmtil  articles  have  entered  the  state  and  have 
been  mingled  with  the  general  property  of  the  state. 

Dartmouth  College  vs.  Woodward,^ — One  of  the  most  im- 
portant decisions  ^f  the  Supreme  Court  dealt  with  the 
question  as  to  whether  a  private  corporation  when  it  had 
secured  a  charter  from  a  state  was  protected  imder  the  form 
of  that  charter  by  the  section  of  the  Constitution  providing 
that  no  state  shall  impair  the  obligation  of  contracts.  The 
Supreme  Court,  in  a  notable  opinion  asserted  the  doctrine 
that  when  a  charter  is  granted  by  a  state  the  charter  be- 
comes a'  contract  and  the  terms  of  the  contract  cannot  be 
changed  by  a  subsequent  act  of  the  legislature,  tmless  an 
express  provision  for  such  change  is  included  in  the  charter 
itself.  The  effect  of  this  decision  was  to  take  from  the  states 
the  control  of  private  corporations,  particularly  corpora- 
tions which  had  secured  long-term  charters  or  perpetual 
franchises,  and  which  could  then  claim  the  protection  of  the 
Supreme  Court  from  any  interference  by  state  legislation. 
This  dedsicn  has  rendered  extremely  difficult  the  regula- 
tion by  the  state  of  corporate  franchises,  and  was  the  be- 
ginning of  a  long  line  of  Supreme  Court  decisions  protecting 
property  interests  and  vested  rights. 

Gibbons  vs.  Ogden} — In  the  case  of  Gibbons  vs,  Ogden  the 
Supreme  Court  was  called  upon  to  decide  the  meaning  of 
thetemi  commerce — i.e.,  whether  commerce  was  intended 
to  cover  intercourse  between  states  and  the  extent  to  which 
Congress  has  the  right  to  regulate  such  commerce.  A  New 
York  statute  had  granted  to  Livingston  and  Fulton  the 
exdusive  right  to  navigate  the  waters  of  the  state  by  steam- 
Wt  for  a  period  of  years.  This  right  was  contested  as  an 
interference  with  the  constitutional  powers  of  Congress 
^er  interstate  commerce.  Commerce  was  defined  by  the 
^^ourt  to  include  commercial  intercourse,  and  navigation 

*  4  Wheaton  518.  *  9  Wheaton  i. 
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and  the  exclusive  right  granted  by  the  state  was  declared 
void.  The  doctrine  of  Uberal  construction  was  again  de- 
fended by  Marshall  as  follows : 

This  instrument  [the  Constitution]  contains  an  enumeration  erf  the 
powers  expressly  granted  by  the  people  to  their  government.     It  has 
been  said  that  these  powers  ought  to  be  construed  strictly.    But  why 
ought  they  to  be  so  construed?    Is  there  one  sentence  in  the  Con- 
stitution which  gives  countenance  to  this  rule?    In  the  last  of  the 
enumerated  powers,  that  which  grants,  expressly,  the  means  for  carry- 
ing all  others  into  execution,  Congress  is  authorized  "to  make  all  laws 
which  shall  be  necessary  and  proper"  for  the  purpose.    But  this  limita- 
tion on  the  means  which  may  be  used  is  not  extended  to  the  powers 
which  are  conferred;    nor  is  there  one  sentence  in  the  Constitution 
which  has  been  pointed  out  by  the  gentlemen  of  the  bar,  or  which  we 
have  been  able  to  discern,  that  prescribes  this  nile.    We  do  not,  there- 
fore, think  ourselves  justified  in  adopting  it.    What  do  gentlemen 
mean  by  strict  construction?    If  they  contend  only  against  that  en- 
larged construction  which  would  extend  words  beyond  their  natural 
and  obvious  import,  we  might  question  the  application  of  the  term, 
but  should  not  controvert  the  principle.    If  they  contend  for  that 
narrow  construction  which,  in  support  of  some  theory  not  foimd  in  the 
Constitution,  would  deny  to  the  government  those  powers  which  the 
words  -of  the  grant,  as  usually  tmderstood,  import,  and  which  are  con- 
sistent with  the  general  views  and  objects  of  that  instrument — for  that 
narrow  construction  which  would  cripple  the  government  and  render 
it  unequal  to  the  objects  for  which  it  is  declared  to  be  instituted,  and 
to  which  the  powers  given,  as  fairly  understood,  render  it  competent — 
then  we  cannot  perceive  the  propriety  of  this  strict  construction,  nor 
adopt  it  as  the  nile  by  which  the  Constitution  is  to  be  expounded. 
As  men  whose  intentions  reqiiire  no  concealment  generally  employ  the 
words  which  most  directly  and  aptly  express  the  ideas  which  they 
intend  to  convey,  the  enlightened  patriots  who  framed  our  Constitution 
and  the  people  who  adopted  it  must  be  tmderstood  to  have  employed 
words  in  their  natural  sense,  and  to  have  intended  what  they  have  said. 
If,  from  the  imperfections  of  human  language,  there  should  be  serious 
doubts  respecting  the  extent  of  any  given  power,  it  is  a  well-settled 
rule  that  the  objects  for  which  it  was  given,  especially  when  those  ob- 
jects are  expressed  in  the  instrument  itself,  should  have  great  influence 
in  the  construction.* 

By  the  time  this  decision  was  rendered  the  Supreme  Court 
had  asserted  its  authority  as  superior  to  and  independent 

» 9  Wheaton  i,  at  187-188. 
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of  Congress  with  the  right  to  declare  acts  of  Congress  in- 
valid when  regarded  as  contrary  to  the  Constitution.  It 
had  also  pronounced  and  effectively  maintained  the  right 
to  set  aside  the  laws  of  the  states  when  those  laws  were 
regarded  in  conflict  with  some  Federal  provision.  More  im- 
portant still  were  the  announcjement  and  successful  defense 
of  the  principle  of  impUed  powers.  Though  the  cases  in 
^which  the  Supreme  Court  has  interfered  with  the  will  of 
Congress  are  relatively  few,  the  number  of  state  statutes 
set  aside  by  the  court  has  been  large,  and  an  effective 
supervision  has  been  exercised  over  state  legislation 
affecting  taxation,  commerce,  and  business,  and  such  acts 
as  arbitrarily  interfere  with  rights  of  person  or  property. 

Within  recent  years,  an  extraordinary  development  of  the 
authority  of  the  Supreme  Court  has  come  through  the  ex- 
tension of  the  clause  of  the  Fourteenth  Amendment  relating 
to  due  process  of  law  and  the  equal  protection  of  the  laws. 
This  clause,  although  originally  interpreted  strictly  by  the 
Supreme  Court  as  intended  to  apply  to  the  protection  of 
the  negro  race,  was  gradually  extended  to  include  the  pro- 
tection of  all  citizens  and  corporations  from  any  imjust 
or  oppressive  act  which  interfered  with  Ufe,  Uberty,  or 
property.  The  amendment  has  thus  come  to  be  a  device 
by  which  the  cotut  maintains  a  censorship  over  state 
governments  as  to  the  justice,  fairness,  and  equity  of  state 
legislative  acts. 

Expansion  of  federal  Powers  by  Congressional  Legislation 
and  a  Substay  System. — Finally,  Congress  and  the  Supreme 
Court  have  given,  under  the  commerce  clause,  an  impetus 
to  the  growth  of  nationalism.  Commerce,  originally  inter- 
preted to  apply  merely  to  navigable  waters  over  which  Con- 
gress might  legislate,  has  been  extended  to  the  control  of 
the  sources  of  these  waters,  particularly  as  affected  by  irri- 
gation, and  to  the  preservation  of  forests.  The  term  has 
also  been  extended  to  include  a  prohibition  of  the  manu- 
facture and  sale  of  certain  articles,  such  as  lottery  tickets 
and  articles  produced  by  child  labor.    By  the  passage  of  the 
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Interstate  Commerce  Act,  the  Sherman  Anti-Trust  Act,  a 
the  recent  Federal  Trade  Commission  Act,  along  with  : 
decisions  of  the  Supreme  Court  supporting  control  of  cc 
merce,  commercial  relations  in  the  United  States  are  in  i 
process  of  being  placed  gradually  imder  the  Federal  gove 
ment.  It  seems  to  be  merely  a  matter  of  time  until  i 
United  States  will  be  in  a  position  to  establish  compl- 
and  imiform  commercial  regulations  affecting  all  busin 
and  individuals  engaged  in  commercial  transactions  invo 
ing  more  than  one  state.  According  to  the  theory  of  st 
men  as  President  Roosevelt  and  Senator  Root,  the  Unit 
States  Constitution  should  be  expanded  through  legislati 
and  interpretation  as  the  needs  of  time  demand,  and  th( 
things  should  be  nationalized  in  which  national  control  seei 
necessary.  At  any  rate,  it  has  been  determined  by  conti 
ued  practice  that  the  Constitution  may  grow  and  expa 
without  formal  amendment,  and  that  Federal  powers  may 
extended  by  the  process  of  interpretation  to  include  Fade: 
regulation  of  matters  formerly  belonging  to  the  states. 

In  addition  to  the  Federal  laws  which  center  primar 
around  commerce  and  business  relations  among  the  stat 
the  power  of  the  national  government  has  been  strengl 
ened  and  extended  by  the  passage  of  acts  relative  to  si 
jects  foreign  to  action  by  Congress  a  decade  or  two  aj 
The  Federal  government,  with  the  exception  of  time  of  w 
formerly  raised  its  money  through  tariff  and  internal  duti 
but  the  enactment  of  the  income  tax  and  inheritance  t 
acts  broadened  the  power  of  the  national  government 
raise  revenue.  The  control  of  food  and  drugs,  at  one  tii 
considered  a  matter  of  local  control,  if  not  entirely  an 
dividual  matter,  passed  to  a  certain  extent  into  the  hai 
of  the  central  government  when  the  Federal  Food  and  Di 
Act,  as  well  as  the  Meat  Inspection  Act,  went  into  effc 
The  Bank  Act  of  1863,  the  Federal  Reserve  Act  of  1 913  2 
the  Postal  Savings  Bank  Act  of  1910,  together  with 
Farm  Loan  Act  of  191 6,  have  resulted  in  placing  the  Fed^ 
government  in  control  of  an  extended  banking  business 
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Another  type  of  national  legislation  is  that  which  aims, 
1  by  granting  subsidies  or  by  rendering  other  assistance,  to 
-  stimulate  action  on  the  part  of  the  states  in  handling 
afiairs  which  heretofore  have  been  regarded  only  of  local 
concern.  Examples  of  such  acts  are  the  Morrill  Acts 
which  provide  for  Agricultural  Education  and  the  Voca- 
tional Education  Acts,  as  well  as  the  Federal  Good  Roads 
and  Public  Health  Acts.  The  acts  which  provide  for  sub- 
sidies affect  the  relation  between  the  nation  and  the  states 
to  a  greater  extent  than  is  likely  to  be  the  case  in  Federal 
legislation,  which  offers  no  financial  aid.  Subsidies  carry 
with  them  requirements  and  obligations  on  the  part  of  the 
state,  which  accepts  assistance  while  the  administration  of 
the  particular  activity  is  usually  placed,  to  a  certain  degree. 
at  least,  under  the  control  of  the  nation.  The  acts  to  which 
reference  is  here  made  are  examples  of  national  legislation, 
which  within  the  last  few  decades  and  especially  the  last 
decade  have  deviated  from  the  course  originally  prescribed 
by  the  Constitution.  They  serve  to  show  the  general 
tendency  of  the  national  government  to  extend  its  power 
and  to  cut  across  powers  formerly  exercised  by  the  states.^ 

Uniformity  in  State  Laws 

One  of  the  chief  difficulties  which  confront  all  federal  sys- 
tems of  government  is  the  diversity  in  laws  and  their  admin-  j 
istration,  resulting  from  the  fact  that  many  matters  of  gen- 
eral concern  are  dealt  with  by  numerous  legislatures,  courts, 
and  administrative  bodies.  To  obviate  this  difficulty  some 
federal  constitutions  grant  to  the  national  government  the 
authority  to  establish  tmiform  codes  of  laws  covering  the 
fundamental  relations  of  general  interest.  In  the  United 
States,  where  important  powers  are  reserved  to  the  states  for 
the  regulation  and  control  of  the  primary  interests  of  life, 

*J- A.  Lapp,  Important  Federal  Laws  (B.  F.  Bowen  &  Co.,  19 17);  Paul  H. 
l^wglas,  "A  System  of  Federal  Grants-in-Aid,"  Political  Science  Quarterly, 
^  2,  pp.  255-271,  and  no.  4,  pp.  522-544. 
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such  as  the  legal  relations  arising  out  of  contracts,  property 
torts,  crimes,  domestic  relations,  and  corporations,  manj 
conflicts  continually  arise  and  commercial  dealings  are  ham 
pered  by  a  variety  of  regulations.  This  condition  woulc 
have  become  intolerable  were  it  not  that  all  but  one  of  the 
states  of  the  United  States  adopted  the  common  law  anc 
thereby  developed  a  practice  of  securing  a  considerable 
degree  of  imiformity  by  deUberately  adopting  the  same 
laws  and  by  the  courts  of  one  state  following  those  o 
another  in  interpreting  similar  common  law  and  statutory 
provisions.  Owing  to  this  practice,  constitutions  anc 
statutes  show  evidence  of  continuous  copying  until  a  pro 
vision  with  only  slight  modifications  is  incorporated  intc 
the  law  of  all  of  the  states.  Again  the  courts  in  the  appli 
cation  and  interpretation  of  statutes  have  more  frequently 
made  it  a  practice  to  follow  precedents  and  thus  to  b< 
guided  by  court  decisions  in  other  states.  Thus,  states  lik< 
Massachusetts,  New  York,  and  New  Jersey,  through  com 
petent  and  capable  justices,  have  rendered  decisions  whicl 
have  guided  the  highest  courts  in  other  states  of  the  Union 
While  these  tendencies  have  been  largely  responsible  for  sucl 
uniformity  as  prevails  in  the  law  of  the  several  states,  ther( 
have  been  some  deliberate  attempts  to  secure  uniformity 
For  example,  efforts  have  been  made  to  frame  model  statute 
suitable  for  adoption  in  any  state  on  such  matters  as  civi 
service,  workmen's  compensation,  and  public-utility  regula 
tion.  But  the  most  noteworthy  attempt  in  this  direction  ha 
been  inaugurated  through  the  Commissioners  on  Unifom 
State  Laws  authorized  by  the  American  Bar  Associatio! 
and  national  conferences  on  tmiform  laws  held  by  this  bodj 
As  a  result  of  the  efforts  of  these  commissioners,  a  grou 
of  important  model  statutes  have  been  drafted. 

The  first  act  drafted  by  the  commission  was  an  Ac 
knowledgments  of  Written  Instnunents  Act  in  1892.^    Thi 


*  The  data  ^4th  regard  to  uniform  acts  and  the  legislation  adopting  san 
are  based  upon  the  volume  prepared  by  Charles  Thaddeus  Terry  on  Unifor 
Slate  Laws  in  the  United  States  (Baker,  Voorhis  &  Co.,  1920). 
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act  has  not  been  accepted  by  the  state  legislatures. 
About  the  same  time  there  was  drafted  an  Act  Relating 
to  Wills  Executed  Without  the  State.  This  act  was 
adopted  by  five  states  and  by  Alaska.  One  of  the  most 
important  acts  from  the  standpoint  of  uniformity  of  state 
laws  was  the  preparation  in  1890  by  the  commissioners 
of  a  Negotiable  Instruments  Act.  Fifty  jurisdictions,  in- 
cluding states,  territories,  and  insular  possessions,  have 
adopted  this  act.  In  1906  a  Uniform  Sales  Act  was  pre- 
pared. This  act  has  since  been  adopted  in  eighteen  states 
and  Alaska.  At  the  same  time,  the  commissioners  sub- 
mitted a  Warehouse  Receipts  Act  which  has  since  been 
enacted  into  law  in  forty-two  states.  An  effort  to  secure  a 
Uniform  Annulment  of  Marriage  and  Divorce  Act  has 
not  been  so  favorably  received  by  the  states,  but  has 
tended  to  secure  a  beginning  toward  uniformity.  A  Uni- 
form Bills  of  Lading  Act  completed  in  1909  has  been, 
adopted  in  about  twenty  states.  Other  acts  which  have 
been  prepared  and  adopted  by  some  of  the  states  relate  to 
Stock  Transfers,  Child  Labor,  Marriages  and  Marriage 
Licenses,  Partnerships,  Foreign  Acknowledgments,  Limited 
Partnerships,  Conditional  Sales,  and  Fraudulent  Convey- 
ances. Drafts  have  also  been  prepared  for  a  group  of  acts 
which  the  state  legislatures  have  not  yet  accepted,  as  fol- 
lows: Desertion  and  Nonsupport,  Cold  Storage,  Work- 
men's Compensation,  Probate  of  Foreign  Wills,  and  Land 
Registration,  the  last  named  being  an  adaptation  of  the 
Torrens  System.^ 

Despite  all  of  the  efforts  to  secure  uniformity  of  laws 
among  the  several  states  marked  diversities  still  prevail 
in  certain  branches  of  the  law.  In  many  instances  differ- 
ences in  conditions  warrant  the  application  of  diverse  rules 
but  in  others  the  differences  result  in  serious  conflicts  which 
the  Federal  courts /must  adjust.  The  intermingling  of  the 
affairs  of  one  s^e  with  those  of  another  in  commerce, 

*  For  the  texts  of  lAese  acts,  with  other  valuable  information,  consult  C.  T. 

Terry,  Uniform  SUUi  Laws. 
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finance,  travel,  and  a  multitude  of  business  dealings 
to  require  either  more  extensive  uniformity  through  F< 
laws  or  through  the  adoption  of  uniform  acts  by  the  s 

Some    Comparisons    with    Federal    GovERNME^ 
Canada,  Australia,  and  Switzerland 

Canada, — Some  of  the  important  principles  of  f< 
government  may  be  illustrated  by  comparisons  wit 
government  of  Canada.  The  framers  of  the  Can 
federation  followed  a  different  plan  of  procedure  fron 
of  the  United  States  in  certain  respects.  In  the  first 
all  legislative  powers  are  distributed  between  the  F( 
Parliament  on  the  one  hand  and  the  provincial  legish 
on  the  other.  The  British  North  America  Act  doe 
contain  a  series  of  limitations  on  legislative  power  su 
is  ordinarily  comprised  within  the  bills  of  rights  of  A 
can  constitutions.  There  is  no  realm  of  protection  t 
individual  or  to  property  interests,  which  constitute 
scope  of  civil  liberty  in  America.  This  characteristic 
ferred  to  as  the  omnipotence  of  Canadian  legislatures  v 
their  respective  spheres,  and  is  frequently  commend 
one  of  the  best  features  of  the  Canadian  govemmei 

A  second  feature  which  distinguishes  the  Constit 
of  the  Dominion  from  that  of  the  United  States  i 
possession  by  the  federal  government  of  the  veto  ] 
over  provincial  legislation.  By  virtue  of  Sections  5( 
90  of  the  Canadian  Constitution,  a  copy  of  every 
vincial  act  must  be  sent  to  the  Governor-General, 
may  within  two  years  after  the  receipt  thereof,  disallo 
act.  This  device  was  intended  as  a  check  to  the  abi 
provincial  authority,  and  was  regarded  as  a  meth' 
protecting  the  individual  against  unjust  interference 
vested  rights.    The  veto  power  is  now*  seldom  exercis 

*  Cf.  C.  G.  Haines,  **  Judicial  Review  of  Legislatior  in  Canada,"  / 
Law  Review  (April,  191 5),  vol.  xxviii,  p.  565,  from  which  this  acc< 
Gondensed. 
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hird  among  the  salient  features  of  the  Canadian  federal 
«m  is  the  provision  that  powers  not  specifically  granted 
he  provinces  are  reserved  to  the  Dominion.  The  prov- 
es have  no  lawmaking  powers  except  those  expressly 
m  them  by  the  British  North  America  Act.  In  Canada,! 
refore,  not  only  has  the  Dominion  government  power\ 
veto  directly  the  legislative  acts  of  the  provinces,  but 
Federal  government  is  also  the  residuary  legatee  of  all 
vers  not  specifically  granted  to  the  provinces.  On  this 
tter  a  principle  was  adopted  just  the  reverse  of  that 
orporated  in  the  fundamental  law  of  the  United  States, 
erein  it  was  enacted  that  all  powers  not  granted  to  the 
leral  government  were  reserved  to  the  states.  Canada 
)  thus  avoided  the  necessity  of  expanding  her  Federal 
:hority  by  means  of  an  implied-power  doctrine  and  the 
ictice  of  progressive  adaptation  by  the  judiciary  of 
leral  provisions  which  must  be  modified  to  meet  new 
iditions.  The  courts  of  Canada  have  been  saved  from 
t  heavy  burden  placed  upon  that  department  in  the 
ited  States. 

rhe  residuary  power  whereby  the  Federal  government  is 
horized  to  make  laws  for  the  peace,  order,  and  good 
^emment  of  Canada  constitutes  the  fourth  leading  prin- 
le  of  the  Dominion  Constitution.  By  means  of  this  prin- 
le  it  was  intended  to  remedy  what  was  deemed  "the 
»tal  defect  of  the  American  Constitution  where  the 
servation  of  law  and  order  is  not  summarily  and  directly 
:  affair  of  the  government  of  the  United  States."  The 
pODsibility  of  maintaining  pubUc  order  throughout  the 
:ire  cotmtry  is  thus  placed  directly  upon  the  central 
^emment. 

The  combined  effect  cf  these  principles — no  bill  of  rights 
th  sphere  reserved  from  governmental  regulation ;  Federal 
to  over  provincial  acts;  provision  that  powers  not  spedfi- 
Uy  granted  to  the  provinces  are  reserved  to  the  Do- 
inion;  residuary  authority  in  the  Federal  government  to 
^e  laws  for  the  peace,  order,  and  good  government  of 
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Canada — ^is  to  render  the  Federal  government  of  Canac 
quite  different  in  practical  operation  from  that  of  tl 
United  States.  Furthermore,  the  parliamentary  system  ( 
England  has  been  followed  as  a  model  in  the  organizatio 
of  the  Dominion  and  provincial  governments.  Canadia 
legislatures,  guided  by  their  cabinets,  have  greater  powei 
than  American  legislatures. 

Australia. — The  Constitution  of  Australia  establishes 
federal  form  of  government  with  a  combination  of  Ameri 
can  and  Canadian  features.*  A  government  of  limited  aii( 
enumerated  powers  was  established,  with  the  parliament: 
of  the  states  retaining  the  residuary  powers  of  govern 
ment.  In  this  respect,  the  American,  rather  than  the 
Canadian,  plan  is  followed.  There  is  no  general  supervisior 
of  the  state  in  the  exercise  of  the  powers  belonging  to  it  as 
is  enjoyed  by  the  Dominion  government  over  the  provinces 
of  Canada.  Declarations  of  individual  right  and  the  pro 
tection  of  liberty  and  property  against  the  government 
such  as  exist  in  the  United  States,  are  conspicuouslj 
absent  from  the  Constitution;  the  individual  is  deemec 
sufficiently  protected  by  that  share  in  the  govemmeni 
which  the  Constitution  insures  him.  The  theory  of  th^ 
separation  of  powers  after  the  model  of  the  United  Statei 
was  adopted,  but  with  certain  well-understood  limitations 
and  modifications. 

There  is  no  doubt  but  that  it  was  intended  by  Australiai 
statesmen  to  establish  legal  limitations  on  the  organs  0 
government,  and  that  it  devolves  upon  the  courts  to  defini 
these  limitations.  But  attention  is  called  to  the  fact  tha 
the  greater  number  of  cases  in  American  courts  which  refe 
to  the  separation  of  powers  have  been  decided  not  on  th 
implied  prohibition  arising  from  the  separation  of  power 
but  upon  express  restraints  imposed  on  the  legislatur( 
such  as  the  prohibition  of  bills  of  attainder  or  ex  post  Jac 
laws  and  the  prohibition  against  the  state  legislatures  i 

>  Cf.  C.  G.  Haines,  "Judicial  Review  of  Legislation  in  Australia/'  Harva 
Law  Review  (April,  1916),  vol.  xxx,  p.  595. 
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)  laws  impairing  the  obligation  of  contracts  or  the  deprival 
[  due  process  of  law.  Special  care  must  therefore  be 
aken,  say  the  Australian  authorities,  in  the  application  of 
American  precedents  on  this  subject  to  a  Constitution 
vhere  these  additional  restrictions  do  not  exist. 

In  the  distribution  of  powers,  the  Australian  Constitu- 
tion is  more  specific  than  the  Constitution  of  the  United 
States.    There  are  matters: 

1.  Exclusively  Federal,  such  as  the  location  of  the  seat  of  government 
and  the  public  property  of  the  commonwealth; 

2.  Over  which  the  power  of  the  Commonwealth  Parliament  operates 
by  way  of  paramount  legislation  merely,  overriding  any  exercise  by 
the  state  of  its  own  power.  This  division  includes  such  powers  as  are 
apresdy  granted  to  the  commonwealth  but  concerning  which  Federal 
legislation  is  not  adequate  or  exhaustive; 

3.  Over  which  the  Parliament  of  the  Commonwealth,  and  the  parlia- 
ments of  the  states  have  concurrent  and  independent  jurisdiction,  such 
as  taxation. 

On  a  few  subjects  the  procedure  is  direct  from  the  states 
to  the  Colonial  OflSce  in  England;  consequently,  these 
matters  are  not  within  Federal  jurisdiction.  The  most 
important  are: 

1.  Allowance  and  disallowance  of  state  legislation. 

2.  Appointment  and  removal  of  state  governors. 
3*  Amendment  of  state  constitutions. 

The  establishment  of  judicial  review  in  the  High  Court 
as  to  Federal  constitutional  questions  is  the  most  striking 
feature  of  the  Australian  Constitution.  On  this  point  the 
citizens  of  Australia  decided  to  follow  the  American  model ; 
and  despite  the  determined  opposition  of  the  home  govern- 
ment, they  have  persistently  maintained  the  right  to  have 
the  final  interpretation  of  the  Australian  Constitution 
(tested  in  the  judges  of  the  High  Court.  With  no  elaborate 
>ill  of  rights  containing  numerous  reservations  of  govem- 
nent  powers,  and  with  no  general  clauses  like  *'due  process 
f  law"  to  guide  the  courts,  the  judges  of  Australia  will 
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have  much  less  opportunity  than  the  judges  of  the  United 
States  to  pass  upon  the  vaUdity  of  legislative  acts. 

Citizens  of  the  United  States  may  find  much  of  interest 
in  the  government  of  these  self-governing  colonies.     Owing  1^ 
to  the  fact  that  the  problems  of  govemmetit  are  qtiite 
similar  in  Canada  and  Australia,  and  that  these  cotmtries 
have  profited  by  the  advantages  as  well  as  the  disad- 1^ 
vantages  of  the  American  federal  system,  comparisons  with  \p 
our  own  government  are  especially  interesting. 

Switzerland, — ^A  constitution  which  is  of  peculiar  interest 
to  citizens  of  the  United  States  and  one  which  exhibits 
some  marked  contrasts  with  the  American  federal  system 
is  that  in  operation  in  the  republic  of  Switzerland. 

The  Swiss  Constitution  is  a  longer  document  than  the 
Constitution  of  the  United  States  largely  because  the 
powers  of  the  Federal  government  are  defined  in  greater 
detail  and  the  division  of  powers  between  nation  and 
states  is  more  explicitly  stated.    For  this  reason 

.  .  .  such  controversies,  constitutional,  political,  and  economic,  as 
have  raged  about  these  subjects  in  our  coimtry  would  be  impossible  in 
Switzerland.  Americans  are  accustomed  to  make  a  great  deal  of  the 
distinction  between  "  express  "  and  "  implied  "  powers.  Of  the  Swiss 
Constitution  it  may  be  said  that  much  of  the  power  it  confers  is  expressed, 
and  correspondingly  less  implied,  than  is  the  case  with  the  Constitution 
of  the  United  States.* 

Considerable  power  has  been  conferred  upon  the  Federal 
government  in  the  provision  that  **in  case  of  difference 
arising  between  cantons,  the  states  shall  abstain  from 
violence  and  from  arming  themselves;  they  shall  submit 
to  the  decisions,  to  be  taken  upon  such  differences  by  the 
federation.'*^  The  satisfactory  settlement  of  eleven  con- 
troversies involving  internal  disturbance  and  conflicts 
between  cantons  has  demonstrated  the  efficacy  of  this  pro- 
vision and  has  shown  Federal  intervention  to  be  more 


*  R.  C.  Brooks,  Government  and  Politics  of  Svntterland  (World  Book  Com- 
pany, 19 1 8),  pp.  48-49. 

*  Article  14. 
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successful  in  Switzerland  than  has  been  the  case  in  the 
United  States. 

One  of  the  marked  differences  between  the  American 
and  Swiss  federal  systems  is  found  in  the  distribution  of 
administrative  fimctions. 

Though  it  is  true  that  certain  functions  are  wholly 
federal  and  others  belong  entirely  to  the  cantons,  the 
general  principle  which  prevails  in  the  United  States  and 
which  draws  a  sharp  line  of  demarcation  between  Federal 
functions  executed  by  Federal  offidals  and  state  functions 
executed  by  state  officials,  does  not  exist  in  Switzerland: 
Instead   are   found,  in  the  words  of  Professor   Brooks, 
''many  ctmous  and  involved  combinations  of  Federal  and 
cantonal  action.**^  Examples  of  this  interlocking  of  Federal 
and  cantonal  functions  are  shown  in  the  slight  control 
which  the  canton  still  exercises  over  the  army,  in  the  minor 
power  retained  by  them  over  treaties,  and  in  the  selection 
of  certain  advisory  officials  of  the  Federal  railways  by  the 
cantons.  In  addition,  the  administration  of  certain  Federal 
legislation,  such  as  that  which  relates  to  hydraulic  power, 
and  to  standards  of  weights  and  measures,  is  left  largely  to 
the  cantons  under  Federal  supervision.  The  Federal  govern- 
ment may  also  grant  subsidies  to  cantons  for  primary  edu- 
cation and  for  public  works,  although  both  belong  under  the 
jurisdiction  of  the  cantons.     In  the  matter  of  taxes  the 
military  exemption  tax  is  collected  by  the  cantons;  one 
half  of  the  gross  proceeds,  however,  is  paid  to  the  federa- 
tion.   But  the  profits  derived  from  the  alcohol  monopoly, 
as  well  as  some  other  profits  and  revenues  adndnistered  by 
federal  offidals,  are  divided  among  the  cantons.^ 

Notwithstanding  the  fimctions  which  the  Federal  govern- 
ment shares  with  the  cantons,  there  are  many  administra- 
tive powers  which  are  exercised  exclusively  by  the  former. 
And  these  powers  have  been  augmented  by  the  recent 


^  R.  C.  Brooks,  djufemment  and  Politics  of  Switzerland  (World  Book  Com- 

8).  p.  59. 

Brooks,  op,  cit,,  p.  59. 
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tendency  on  the  part  of  the  Federal  government  to  enter 
into  the  fields  of  business  projects  and  by  the  enactment  of 
social  insurance  laws.  But  the  centratbsatioa  of  adminis- 
trative powers  in  the  federal  government  has  been  accom- 
plished largely  through  the  compromises  made  to  the 
cantons  in  the  way  of  sharing  the  profits  or  in  the  process 
of  administration.  Centralization  in  Switzerland  has  suo 
ceeded,  says  Professor  Brooks,  **by  adroitly  throwing  a  sop 
to  the  states*  right  element." 

The  Constitution  of  Switzerland  also  places  greater  legis- 
lative power  in  the  Federal  government  than  does  the  Con- 
stitution of  the  United  States.  Among  these  powers  are 
legal  jurisdiction  over  criminal  and  civil  affairs,  the  right 
to  impose  export  as  well  as  import  duties,  the  control  of 
the  construction  and  operation  of  railroads  and  tmrestricted 
jurisdiction  over  commerce.  Furthermore,  the  legislative 
power  of  the  central  government  is  extended  over  Federal 
monopolies  such  as  telegraph,  telephone,  railroads,  gun- 
powder, alcohol,  and  includes  the  subsidizing  of  institutions 
of  higher  education. 

The  intertwining  of  the  administrative  functions  of  the 
federation  and  the  cantons  indicates  a  practice  of  co- 
operation which,  in  some  of  its  features,  is  worthy  of  careful 
study  in  the  United  States,  where  separate  officials  are 
necessary  for  the  administration  of  Federal,  state,  and 
local  functions. 

A  significant  practice  in  the  method  of  procedure  in  the 
Swiss  legislative  chambers  is  that,  although  members  have 
the  right  to  introduce  bills,  they  rarely  exercise  this  privi- 
lege. It  is  customary  for  a  member  who  desires  to  introduce 
a  measure  to  present  a  motion  requesting  the  executive 
council  to  prepare  a  report  and  to  draft  a  bill  comprising 
the  features  of  the  desired  enactment.  When  such  a  reso- 
lution meets  the  approval  of  both  houses  the  executive 
department  is  expected  to  submit  to  the  legislature  a  bill 
carefullv  drafted.  Professor  Brooks  maintains  that  there 
are  manifest  advantages  in  this  practice  for: 
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leldom  that  members  of  legislative  bodies,  either  in  Switzerland 
^here,  are  competent  to  draft  legislation  satisfactorily.  By  tht 
'Stem  every  bill  is  drafted  by  an  expert  authority,  familiar  not 
th  legal  forms  and  constitutional  limitations,  but  also  with 
trative  experience  in  the  fields  affected  by  the  measure.  Legis- 
re  set  free  from  tasks  for  which  they  are  not  qualified  and  en- 
»  devote  more  time  to  the  discussion  of  the  broad  general  prin- 
ivolved  in  bills  and  to  the  expression  of  local  points  of  view 
Nor  does  there  seem  to  be  any  fear  on  the  part  of  the  Swiss 
i  executive  will  take  advantage  of  this  situation  by  making  its 
:  view  prevail  unduly  as  against  that  of  the  legislatiu^.  For 
iral  Council  is  not  only  under  the  general  control  of  the  legislature, 
;t  also  appear  before  the  two  houses  of  the  legislature  to  explain 
end  the  bill  it  has  drafted.  Moreover,  each  branch  of  the 
ire  may  reject  the  bill  altogether  or  return  it  to  the  Federal 
with  a  recommendation  that  it  be  amended.^ 

s  the  case  in  the  United  States,  "the  cantons  are 
Lgn  SO  f ar  as  their  sovereignty  is  not  limited  by  the 
1  Cgnstitution ;  and,  as  such,  they  exercise  all  the 
which  are  not  delegated  to  the  Federal  government,**^ 

a  consequence  the  Federal  government  is  restricted 
tgated  powers. 

Jiermore,  by  the  Constitution,  "the  federation 
itees  to  the  cantons  their  territory,  their  sovereignty, 

the  limits  fixed  by  Article  3,  their  constitutions, 
erty  and  the  rights  of  the  people,  the  constitutional 
of  citizens',  and  the  rights  and  powers  which  the 
have  conferred  on  those  in  authority."* 
itional  characteristics  of  democracy  in  Switzerland 
►een  described  previously  in  connection  with  the  ini- 

and  referendum.    It  is  significant  that  the  fateful 
•n  as  to  whether  Switzerland  should  become  a  mem- 

the  League  of  Nations  which  was  passed  upon  by 

and  the  forgoing  extracts  from  Government  and  Politics  0}  Switser- 

R.  C.  Broola  (copyright,  191 8,  by  World  Book  Company,  Yonkers- 

oiiy  New  York), are  u^  by  permission  of  the  publishers.    Cf.,  pp. 

K  Dodd,  Modem  ConsUtuUons  (University  of  Chicago  Press,  1909), 

>.  257. 
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representatives  in  all  other  countries  was  submittec 
referendum  for  determination  by  the  Swiss  voters. 


Problems  of  Federal  Government 

Notwithstanding  the  success  with  which  the  f( 
system  of  government  has  met  in  such  coimtries  a 
United  States,  Switzerland,  Canada,  Australia,  and  a 
South  American  countries  it  is  still  a  problem  wh 
federalism  is  a  permanent  or  a  temporary  form  of  gc 
ment.  The  tendency  in  all  federal  systems  for  the  ce 
authorities  to  gain  powers  and  to  extend  their  jurisd: 
at  the  expense  of  the  states  appears  to  bear  out  the 
tention  that  federal  government  tends  toward  ur 
government.  In  this  respect  the  states  become  more  i 
nature  of  administrative  districts  and  less  of  indepei 
and  autonomous  government  imits..  It  has^  been 
said  that 

.  .  .  the  phase  of  sentiment,  in  short,  which  fonns  a  necessar 
dition  for  the  formation  of  a  federal  state  is  that  the  people 
proposed  state  should  wish  to  form  for  many  ptirposes  a  single  1 
yet  should  not  widi  to  surrender  the  individual  existence  of  each 
state  or  canton.* 

But  the  political  and  economic  conditions  which  fori 
tended  to  separatism  and  states*  rights  have  been 
foundly  modified  by  modern  industrial  developn 
The  interests  of  separate  states  are  becoming  so  intert^ 
with  the  welfare  of  other  states  that  the  sentiment  c 
tionalism  practically  everywhere  gains  a  dominant  int 
This  does  not  mean,  however,  that  federalism  need  c 
pear.  In  fact,  the  extraordinary  growth  of  govern 
functfons  makes  it  necessary  to  maintain  and  foste 
active  participation  of  local  units  in  political  affairs. 

According  to  Professor  Dicey  the  three  leading  ch 
teristics  of  federalism  are : 


*  A.  v.  Dicey,  "  Federal  Government,"  Law  Quarterly  Review^  vol.  i 
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1.  The  supremacy  of  the  constitution. 

2.  The  distribution  among  bodies  with  limited  and  co-ordinate  au- 
hority  of  the  different  powers  of  government. 

3.  The  authority  of  the  law  courts  to  act  as  interpreters  of  the 
onstitution.* 

In  amplification  of  these  characteristics  it  is  contended 
;hat  federal  government  requires  something  in  the  nature 
)f  a  formal  written  constitution  which  stands  above  or- 
iinary  law  and  serves  to  delimit  the  relative  spheres  of  the 
lation  and  the  states.  The  more  clear  and  explicit  this 
delimitation  is  made,  the  less  likely  that  serious  contro- 
versies will  arise  which  may  interfere  with  the  stability  of 
the  federal  regime.  Other  federal  governments  have 
profited  by  the  defect  of  the  American  system  in  this 
respect  and  more  care  has  been  exercised  in  the  definite 
distribution  of  governmental  functions. 

The  third  characteristic,  the  authority  of  the  courts  to 
act  as  interpreters  of  the  constitution,  is  not  an  invariable 
requirement  of  federal  government.  American  courts 
have  greater  authority  in  this  respect  than  those  of  other 
federal  systems,  although  the  courts  of  Australia  and 
Canada  are  charged  with  the  duty  of  keeping  watch  that 
the  limits  prescribed  by  the  Constitution  are  preserved. 
The  Swiss  people  after  a  careful  review  of  American  ex- 
perience discarded  the  judidal  prerogative  to  expound  the 
Constitution  in  favor  of  interpretation  by  the  legislature.^ 

No  such  power  to  act  as  interpreters  was  lodged  in  the 
courts  in  the  Federal  government  of  the  German  Empire. 
And  only  a  very  limited  authority  of  this  kind  is  vested  in 
the  courts  of  the  Argentine  Federation.  Though  federalism 
requires  something  in  the  nature  of  a  written  instriunent 
in  which  the  spheres  of  governmental  functions  are  carefully 
delimited,  the  upholding  of  the  Constitution  and  the  preser- 

»A.  v.  Dicey,  "Federal  Government,"  Law  Quarterly  Review^  vol.  i,  pp. 
82  ff. 

*  Sec  Constitution,  Article  113. 

Defend  or  criticize  the  American  pian  of  judicial  determination  of  the  sphere 
of  powers  of  nation  and  states, 

17 
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vation  of  these  limits  may  be  placed  in  the  hands  either  of 
the  judiciary  or  of  the  legislature. 

The  chief  problems  of  federal  government  are,  then: 

How  can  the  balance  between  federal  and  state  powers 
be  maintained  ? 

Will  the  central  governments  gradually  extend  their 
powers  and  functions  and  consequently  curtail  the  powers 
of  the  states  composing  the  federation  until  such  states  are 
little  more  than  administrative  districts? 

Where  should  the  final  authority  to  interpret  constitu- 
tions and  laws  under  the  federal  form  of  government  rest? 

Can  the  federal  form  of  government  be  appUed  to  the 
organization  for  the  settlement  of  international  disputes 
and  the  determination  of  matters  relative  thereto? 

Are  the  principles  of  democracy  and  federalism  com- 
patible with  a  strongly  centralized  government  ? 

Prepare  an  answer  to  the  above  questions  in  the  light  of  American  experience, 

SUPPLEMENTARY  READINGS 

S«e  references  to  preceding  chapter  and  the  following  authors: 
Edward  Porritt,  Evolution  of  the  Dominion  of  Canada^  especially 

Chaps.  VIII-XIII  (World  Book  Company,  1918). 
Robert  C.  Brooks,  Government  and  Politics  of  Swiiserland,  especially 

Chaps.  III-VII  (World  Book  Company,  1918). 
Arthur  P.  Poley,  The  Federal  Systems  of  the  UnUed  States  and  ike 
British  Empire  (Little,  Brown  &  Co.,  1913). 
A  condensed  description  of  the  salient  features  of  the  federal 
systems  of  the  United  States,  Canada,  and  Australia,  with  some 
interesting  comparisons  and  observations  on  the  working  of  federal 
government. 


CHAPTER  III 

PARLIAMENTARY      VERSUS     PRESIDENTIAL     SYSTEMS     OF 

GOVERNMENT 

The  relation  of  the  executive,  with  its  divisions  and  de- 
partments, to  the  representative  assembly  constitutes  one 
of  the  greatest  problems  of  modem  democratic  govern- 
ments. In  order  to  appreciate  and  understand  the  diffi- 
culties involved  in  the  organization  of  the  legislative  and 
executive  departments  in  their  relation  to  one  another,  it 
is  necessary  to  describe  in  detail  the  essential  features  of 
the  two  leading  forms  of  representative  and  democratic 
government.  The  one  form,  the  parliamentary  system,  is 
exemplified  in  England,  Canada,  Australia,  and  South 
Africa;  the  other  form,  the  presidential  system,  is  found  in 
the  United  States  and  in  a  number  of  the  South  American 
countries.  Each  of  these  forms  has  certain  principles  which 
can  be  clearly  understood  only  by  means  of  comparison. 
As  the  tendency  in  democratic  countries  has  been  in  the 
direction  of  parliamentary  government,  it  seems  desirable 
to  present  first  the.  features  and  principles  of  this  form. 
By  so  doiilg,  not  only  the  presidential  system  of  the  United 
States  is  rendered  more  intelligible,  but  also  certain  recent 
changes  atid  modifications  are  explained.  Parliamentary 
government  is  the  forerunner  and  prototype  from  which 
other  forms  of  democratic  government  have  developed. 

The  Parliamentary  System  of  Government  in  England 

Parliamentary  government  had  its  origin  in  the  long  con- 
test in  England  between  the  king  and  the  representatives 
of  the  nobility  and  of  the  landed  estates.  Ttve^fcx^^^'SK^^^- 
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tives,  with  the  higher  nobility  in  the  House  of  Lx)rds  a 
the  lesser  nobles  in  the  Commons,  as  defenders  of  t 
rights  of  the  people,  set  an  effective  check  upon  the  exerc 
of  the  royal  prerogatives  by  the  king.  Under  the  lead< 
ship  of  a  few  strong  Ministers  who  had  the  support  of  t 
nation,  the  rights  of  the  monarch  were  gradually  reduce 
the  participation  of  the  people  in  the  governpient  w 
extended,  and  the  cabinet  or  parliamentary  ^stem  w 
evolved.  Parliamentary  government  in  England  is  cone 
ditioned  by  the  customs,  conventions,  and  understandin 
which  are  commonly  referred  to  as  the  English  Constitutio 
and  which,  as  has  been  stated,  are  not  embodied  in  a  sing 
written  document.  The  EngUsh  Constitution  is  nothii 
more  than  a  convenient  name  for  those  acts,  customs,  ar 
conventions  by  which,  for  the  time  being,  the  various  d 
partments  of  government  are  guided.  In  theory  tl 
government  of  England  is  the  rule  of  King,  Lords,  ar 
Commons,  and  acts  are  not  regarded  as  binding  unless  £ 
three  of  the  powers  combine  in  sanctioning  them.  Exce] 
tions  to  this  are  money  bills,  which  no  longer  require  tl 
assent  of  the  House  of  Lords,  and  other  bills  which  mB 
become  laws  without  the  Lords*  consent,  provided  the 
are  passed  by  the  House  of  Commons  in  three  successi) 
sessions.  Moreover,  the  king  has  ceased  to  exercise  tl 
veto  power,  and  participates  only  indirectly  in  legislatic 
by  advice  and  counsel  before  laws  are  enacted  by  Lon 
and  Commons.  The  practices  and  conventions  which  ha) 
come  to  be  known  as  the  parliamentary  system  may  I 
thus  briefly  summarized.  ^ 

\Legislative  and  Executive  Departments  Are  Contbined.- 
The  Cabinet  is  at  the  head  of  the  government  and  is  tl 
director  of  the  affairs  of  the  King,  Lords,  and  Common 
The  Prime  Minister  is  the  real  executive.  All  acts  of  tl 
king  must  be  coimtersigned  by  a  Minister,  the  Minist< 
becoming  responsible  for  the  act.  The  ultimate  respoi 
sibility  rests  with  the  Prime  Minister  and  the  entire  cabine 

Cabinet  members  as  department  heads  have  extensi\ 
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{unctions.     For  this  purpose,  each  Cabinet  member  must 
have  a  seat  in  parliament  and  it  is  his  duty, 

1.  To  direct  one  of  the  great  departments  of  government  as  an 
executive  and  administrative  officer. 

2.  To  participate  in  legislation  by  preparing  bills  and  supporting 
;  them  before  the  Cabinet  and  in  Parliament,  and  in  general  to  guide 
1    legislation  within  his  province. 

j       3.  As  a  confidential  adviser  of  the  Crown,  to  help  formulate  national 
I    po&ies,  and  as  a  member  of  the  cabinet  to  uphold  the  government. 

All  of  these  functions  are  performed  under  the  direct 
guidance,  criticism,  and  control  of  the  House  of  Commons. 
"It  is  a  cardinal  axionjrof  the  modem  British  Constitution,*' 
said  Gladstone,  "that  the  House  of  Commons  is  the  greatest 
of  the  powers  of  the  state. '  * 

The  Cabinet  a  Directing  Committee  for  the  Majority  Party. 
—The  Prime  Minister  and  the  Cabinet  lead  the  majority 
party  and  for  the  time  being  run  the  government  in  ac- 
j  oordance  with  the  principles  for  which  the  majority  party 
stands.  The  minority  is  known  as  the  Opposition.  AU-of 
tl»>aets  of  the  government  are  looked  upon  as  acts  of  a 
party,  which  is  responsible  to  the  House  of  Commons,  the 
House  in  tiun  being  responsible  to  the  electors  of  the 
nation.  So  long  as  the  majority  retains  the  confidence  of 
its  supporters,  the  Prime  Minister  and  the  Cabinet  may 
continue  in  power.  A  dissolution  of  Parliament  may  be 
caused  by  a  vote  of  lack  of  confidence,  in  which  case  the 
Cabinet  may  resign  and  turn,  the  government  over  to  the 
Opposition  or  may  ask  for  a  dissolution  and  a  general  elec- 
tion to  determine  whether  the  nation  will  support  the 
Cabinet.  The  party  sustained  by  the  vote  of  the  people 
takes  charge  of  the  government. 

There  is,  then,  in  England  the  practical  supremacy  of 
the  House  of  Commons,  wth  the  Cabinet  as  the  directing 
]  committee  and  with  the  legislative  and  executive  powers 
[    ^ncentrated  in  the  hands  of  Parliament  and  the  Ministry. 


i 


The  organization  and  procedure  of  the  House  of  Commons, 
^he  most  ancient  and  most  important  of  the  legislative 
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bodies,  differ  materially  from  those  of  most  legislat 
assemblies.  In  the  first  place,  the  assembly  conducts 
V  work  in  large  part  through  the  Cabinet  as  the  direct 
committee,  and  hence  it  is  not  spht  up  into  subcommitt 
to  such  an  extent  as  is  the  custom  in  most  legislatur 
There  are  some  committees,  to  be  sure,  such  as  the  co 
mittee  on  selection  of  officers  and  committees  which  d< 
with  private  bills,  but  the  greater  part  of  the  business 
the  House  of  Commons  is  considered  and  enacted  in  t 
committee  of  the  whole,  which  means  the  entire  Hou; 
with  the  result  that  public  business  is  conducted  large 
under  the  direction  of  the  Cabinet  with  the  assent  of  t 
chamber. 

The  business  of  the  House  of  Commons  is  greatly  fac 
itated  by  the  distinction  made  between  public  bills  ai 
private  bills,  for  which  there  are  differences  in  methods 
procedure.  Public  and  private  bills  are  eilacted  by  a 
parently  the  same  procedure,  but  certain  restrictio: 
render  the  progress  of  private  bills  rather  difficult  ai 
subordinate  their  consideration  to  that  of  public  affaii 
p'he  chief  restrictions  are  that  these  bills  must  originate 
■petitions  and  that  they  must  be  submitted  in  advance 
the  opening  of  the  session.  The  progress  of  private  bi' 
is  determined  by  stringent  regulations,  and  fees  are  require 
from  proponents  and  opponents.  The  most  importa 
legislation  of  a  public  nature  originates  with  the  Ministe 
and  is  entirely  in  their  charge.  Private  members  may  brii 
public  bills  before  the  House,  provided  they  are  afford 
a  chance  by  the  Cabinet  to  do  so.  In  the  meager  allowan 
of  time  at  their  disposal,  there  is  not  much  opportunity 
urge  the  cause  of  private  measures. 

The  control  over  the  Cabinet  by  the  House  of  Commo 
is  in  the  form  of  questions,  criticisms,  and  occasionally 
vote  of  censure.  In  the  main,  the  Cabinet  conducts  t 
executive  and  legislative  business  of  the  British  Empi: 
subject  to  the  public  scrutiny  of  members  of  the  House 
Commons  who  bring  to  the  light  of  public  opinion  the  gra 
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matters   of   public   interest   involved   in   legislative   and 
administrative  procedure. 

The  Cabinet  Acts  in  the  Name  of  King, — No  part  of  the 
EngUsh  government  is  more  difficult  for  the  American  to 
understand  than  the  English  Crown.    While  the  govern- 
ment has  grown  more  and  more  democratic,  becoming 
increasingly  responsive  to  public  will,  the  monarchy  has 
increased  in  popular  esteem.    There  are  certain  character- 
istics which  belong  to  the  EngUsh  king  which  condition 
his  power  and  position.    In  the  first  place,  the  nation  has 
adhered  to  the  early  theory,  established  at  the  time  when 
J   the  king  was  both  ruler  and  sovereign,  that  the  king  can 
j   do  no  wrong.    To  carry  out  this  theory  and  apply  it  in  a 
.{   government  which  was  becoming  democratic  in  practice, 
^}    it  was  necessary  to  provide  that  a  Minister  should  become 
responsible  for  every  official  act.     The  result  is  that  the 
king  of  England  cannot  move  in  an  official  way,  cannot 
make  an  appointment  or  issue  an  executive  order  to  parti- 
cipate in  any  act  of  government,  without  the  assent  of  a 
Minister,  who  thereby  becomes  sponsor  for  the  act  and  thus 
J   binds  his  associates,  rendering  the  Cabinet  responsible  and 
:  I   through  the  ^cabinet,  the  House  of  Commons. 
-.'[      The  name  of  the  king  is  not  brought  into  public  contro- 
rc^   versies.    He  stands  as  an  executive  head  above  party  lines. 
._     Within  and  behind  the  party,  conditions  are  constantly 
-    arising  which  call  into  exercise  royal  advice  and  discretion. 
It  is  regarded  as  the  fimction  of  the  long  to  consult,  to 
:     advise,  and  to  warn.    What  part  the  king  of  England  plays 
in  this  process  is  largely  a  matter  of  mystery,  for  in  no 
way  may  his  power  and  influence  be  publicly  annoimced. 
There  is  no  question  but  that  he  quietly  and  unobtrusively 
,    plays  a  much  more  prominent  part  in  public  affairs  than 
the  information  which  we  possess  would  lead  us  to  believe. 
k    Though  in  theory  the  prerogatives  of  the  Crown  include 
-     the  right  to  participate  in  legislation,  to  make  ordinances 
which  have  the  force  of  law,  to  appoint  a  considerable 
number  of  officials  and  dignitaries,  to  act  as  head  of  the  Es- 
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tablished  Church  and  of  the  army  and  navy,  to  ** 
the  Empire  in  all  external  relations  and  in  all  deal 
foreign  powers,  to  declare  war,  make  peace,  and 
treaties,"  nevertheless,  none  of  these  acts  can  no^ 
formed  except  through  a  Minister,  who  thereby  ass 
sponsibility  for  himself,  his  colleagues,  and  the  gov 

The  most  significant  feature  of  the  English  ( 
that  it  is  an  institution  which  stands  as  a  symbol 
and  an  object  of  patriotic  sentiment.  All  of  the  a< 
state  issue  through  the  name  and  imder  the  aut 
His  Majesty.  Loyalty  to  the  king's  person  as  cona 
and  embodying  the  essential  unity  and  purpos 
government  is  one  of  the  great  characteristics  no 
English  public  opinion,  but  also  of  the  self-goverr 
nies  and  of  the  outlying  territories  and  dependence 
the  British  dominion.  The  kingship  has  been 
factor  in  binding  the  different  parts  of  the  Empir 
Canadians  and  Australians  are  intensely  loyal.  Tt 
not  only  support  the  English  king,  but  give  great  ( 
and  adoration  to  his  representative,  the  Governor- 
who  resides  in  Canada.  With  all  its  limitations,  tl: 
fills  a  useful  and  important  place  in  the  Cabinet 
And  the  office  is  not,  as  is  often  assumed  in  th< 
States,  a  mere  title,  but  stands  as  the  symbol  of  ui 
manence,  and  the  endurance  of  historic  traditi< 
government  which  has  by  progressive  steps  becon 
the  great  democracies  of  recent  times. 

The  executive  department  of  England  centers  ar 
historic  organizations  known  as  the  Privy  Cou 
Ministry,  and  the  Cabinet.  Composed  of  mem 
pointed  by  the  Crown,  the  Privy  Council  is  th( 
executive  body  to  which  all  Cabinet  members  mus 
appointments  The  Council,  however,  as  a  body 
no  special  functions  and  participates  very  slightly  ii 
mental  affairs.  Government  is  conducted  by  the  i 
which  includes  the  heads  of  all  of  the  executive 
ments,  and  by  the  Cabinet,  which  is  composed 
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members  of  the  administrative  staff  who  are  called  upon  to 
sit  with  the  Prime  Minister  and  to  have  a  voice  in  the 
determination  of  public  policies. 

Under  parliamentary  government  it  is  not  only  necessary 
.that  the  executive  and  legislature  be  combined,  but  also 
\that  the  courts  exercise  their  powers  and  functions  imder 
the  direction  of  this  combined  executive  and  legislative 
unit.  They  have  no  power  to  declare  legislative  acts 
invalid  in  England,  and  only  a  very  limited  power  to  do 
so  in  the  self-governing  colonies.  The  courts  become  an 
adjunct  through  which  the  legislative  and  executive  will 
is  enforced.  Courts  are  thus  made  subordinate  to  the  other 
branches  of  government.  It  would  be  a  mistake,  however, 
to  assume  that  the  courts  do  not  occupy  an  important 
place  in  the  English  system  of  government.  It  is  their 
duty  to  protect  the  Hberties  of  the  individual  from  illegal 
interferences  and  to  guide  all  official  acts  along  legal  and 
established  lines.  The  coiuts  thus  exercise  a  restraining 
power  and  a  directive  influence  which  is  subject  to  reversal 
only  by  Parliament. 

Cabinet  or  parliamentary  government  has  been  adopted 
in  France  and  in  a  modified  form  in  most  of  the  continental 
*  European  countries.  It  has  been  made  one  of  the  features 
of  the  governments  of  the  self-governing  colonies,  Canada, 
Australia,  and  South  Africa.  And  to  a  limited  extent  the 
Cabinet  principles  have  been  applied  to  the  governments  of 
Japan  and  of  a  few  South  American  countries. 

The    Presidential   System   op   Government   in   the 
^  United  States 

The  Presidential  Office. — In  dignity,  power,  and  influence 
the  Presidency  is  one  of  the  striking  features  of  the  Ameri- 
can constitutional  system.  Although  in  operation  it  differs 
in  some  respects  from  the  original  intention,  the  Presidency 
stands  as  one  of  the  most  creditable  features  established  by 
the  Convention  of  1787.    Its  success  Vv^^  \i<^\\  '^  xs^a:^fw^^ 
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that  it  has  been  taken  as  a  model  for  the  executive  organ- 
izations in  most  of  the  other  states  of  the  New  World.  It 
is  therefore  of  interest  to  describe  in  partictilar  the  presi- 
dential office  in  the  United  States  and  to  offer  some  com- 
parisons between  presidential  government  and  parlia- 
mentary government. 

In  describing  the  position  and  powers  of  the  President 
of  the  United  States,  it  is  necessary  first  to  consider  the 
basis  of  the  presidential  office  in  what  is  cne  of  the  fim- 
damental  theories  of  the  American  government,  that  is, 
the  theory  of  the  separation  of  powers.  This  theory  is 
built  on  a  plan  which  can  be  best  indicated  by  the  following 
diagram :  ' 

Public  Opinion 


'   <  \  • 


Electorate 


'  \ 


•  I 


Constitutions 


I 

I 

legislative 


executive 


I 
judicial 


While  it  was  the  intention  of  the  makers  of  the  Constitu- 
tion to  create  a  fairly  strong  Executive,  the  powers  granted 
in  the  Federal  Constitution  do  not  seem  to  indicate  an 
intention  to  create  a  national  leader.  Through  capable 
and  imperious  leaders  like  Jackson,  Lincoln,  and  Roose- 
velt, who  assiuned  the  position  of  leadership,  regardless  of 
legal  and  constitutional  limits,  the  Presidency  has  gradu- 
ally developed  to  a  position  as  the  directing  force  of  the 
public  affairs  of  the  nation.  This  advance  in  the  authority 
of  the  position  of  the  President  has  come  not  only  as  the 
resiUt  of  the  development  of  specific  and  enumerated 


PARLIAMENTARY   VERSUS   PRESIDENTIAL   SYSTEMS         267 

powers  of  the  Constitution,  but  also  in  the  assumption  of 
new  powers  not  anticipated  in  the  fundamental  law. 

The  Powers  oj  the  President, — ^While  the  Constitution 
places  the  appointment  of  officers  in  the  hands  of  the 
President  and  heads  of  departments,  it  has  resulted  that 
the  control  over  the  Federal  service,  involving  appointments 
to  hundreds  of  thousands  of  positions,  is  wielded  directly 
by  the  President.    So  strong  is  the  position  of  the  executive 
in  this  regard  that  Congress  in  enacting  a  civil  service  law 
merely  indicated  that  civil  service  rules  and  regulations 
shall  be  put  into  force  and  effect  so  far  as  the  President  of 
the  United  States  directs.     Moreover,  the  President  has 
authority  to  make  exceptions  to  these  rules,  to  remove 
entire  divisions  of  the  service  from  their  operation,  and  to 
extend  the  service,  if  he  sees  fit.    The  power  of  appoint- 
ment, which  was  granted  by  the  Constitution,  and  that  of 
removal,  which  was  accorded  to  the  President  by  common 
consent  and  by  act  of  Congress,  have  given  the  Executive 
an  enormous  patronage  which  he  can  use  as  an  effective 
weapon  in  leading  and  directing  public  opinion  and  in 
influencing  his  party  on  those  matters  on  which  he  desires 
action. 

The  President's  control  over  legislation  is  exercised  in  his 
messages  to  Congress,  his  veto  power,  and  his  indirect 
control  as  a  party  leader.  The  veto  was  granted  to  the 
President  in  order  to  render  him  independent  of  the  de- 
partments, and  in  the  eaily  years  of  the  United  States  was 
used  quite  infrequently.  Presidents  do  not  now  hesitate 
to  use  the  veto  in  order  to  enforce  their  ideas  of  the  con- 
stitutionality of  laws  or  of  their  expediency,  and  use  freely 
their  own  personal  discretion  as  to  what  should  be  enacted 
into  law.  The  practice  of  sending  messages  has  always 
been  looked  upon  as  an  interesting  phase  of  the  President's 
power.  Recently  the  practice  of  sending  a  special  message 
to  urge  legislative  action,  and  to  assist  in  the  preparation 
of  and  passage  of  statutes  has  greatly  extended  the  influence 
of  the  President.    The  indirect  control  as  party  leader  has 
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been  developed  by  the  President  into  an  effective  weapor 
by  virtue  of  which  he  is  regarded  as  the  chief  exponent  oi 
his  party  and  the  director  of  its  policies,  and  through  whicl: 
he  influences  appointments  and  selections  for  positions  ir 
the  federal  service  and  guides  the  decisions  of  his  party 
in  difficulties  and  controversies  which  arise.  Thus,  he  is 
looked  upon  as  leader  of  his  party  throughout  the  entire 
nation.  Congressmen  frequently  protest  against  the 
powers  exercised  by  the  President.  Such  a  protest  was 
voiced  by  Senator  Ctunmins  when  he  declared: 

The  President  passed  the  tariff  law.  The  President  passed  the 
currency  bill.  The  President  is  now  summoning  all  his  power  to 
compel  Congress  to  repeal  so  mudi  of  the  Panama  Canal  Act  as  exempts 
our  coastwise  trade  from  the  payment  of  tolls  for  passage  through  the 
waterway.  It  is  highly  probable  that  he  will  succeed  in  accomplishing 
his  purpose,  for  while  there  is  some  independence  still  left  in  the  Demo- 
cratic majority,  it  is  not  strong  enough  to  resist  the  power  of  the  presi- 
dential office. 

Congress  will  never  again  be  as  free  as  it  should  be  imtil  we  devise 
some  other  plan  for  the  appointment  of  the  oflScers  and  agents  of  the 
government  who  are  to  carry  into  effect  the  laws  which  Congress  enacts. 
The  patronage  of  any  President  has  become  a  menace  to  legislativ^e 
independence  and  gives  the  Executive  a  power  over  legislation  that  no 
Executive  ought  to  possess.^ 

Although  originally  the  power  of  the  President  in  the 
enforcement  of  the  laws  was  very  slight,  he  has  recently 
secured  rather  extraordinary  powers  in  this  direction.  In 
the  first  place,  through  the  acts  of  Congress  and  decisions 
of  the  Supreme  Court,  the  President  has  been  granted  the 
ordinance-making  power,  particularly  in  the  immigration 
anJ'lEustoms  service  and  in  the  Treasury  Department. 
These  rules  and  ordinances  have  the  force  of  law  and  give 
an  effective  power  to  the  President  in  the  administration 
of  these  departments.  Moreover,  the  enforcement  of  th< 
law  has  been  rendered  effective  by  the  employment  c 

*  "The  President's  Influence  a  Menace,"  The  Independent  (June  i,  1914 
vol.  Ixxviii,  p.  350. 
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pecial  agents  and  investigators,  of  which  the  President 
ow  has  a  considerable  number,  whose  business  it  is  to  see 
liat  i^ederal  statutes  are  obeyed. 

The  apEgiatixeLjJQwer  of  the  President  gives  him  con- 
iderable  influence,  particularly  in  determining  the  methods 
nd  policies  of  foreign  representatives  who  are  sent  to  take 
are  of  the  interests  of  the  United  States.  In  the  making 
if  treaties  the  President  exercises  one  of  his  greatest  func- 
ions.  He  has  the  power  to  make  treaties,  to  enforce  agree- 
tientSi  and  to  involve  the  United  States  in  international 
ffairs,  and  only  when  treaties  are  completed  or  agreements 
ormed  is  it  necessary  for  him  to  consult  the  Senate.  In 
he  recognition  of  new  countries  and  in  negotiations  and 
ommtmications  with  foreign  powers  the  President  is  the 
hief  spokesman  of  the  United  States,  and  through  the 
Jecretary  of  State  wields  the  entire  power  over  foreign 
elations. 

The  most  extraordinary  power  of  the  President  is  that 
^hich  he  exercises  in  war  time.  As  a  result  of  the  prec- 
dents  estabUshed  under  the  administrations  of  Wash- 
agton,  Madison,  Jackson,  and  Lincoln,  the  President  of 
he  United  States  becomes,  for  war  purposes,  a  virtual 
lictator.  Congress  and  the  Supreme  Court  have  accorded 
lim  the  right  of  the  full  use  of  the  armed  forces  of  the 
Jnited  States  for  defensive  purposes.  Moreover,  the  Presi- 
lent  has  suspended  the  writ  of  habeas  corpus,  has  declared 
I  state  of  blockade  along  the  waters  of  the  United  States, 
ind  in  fact  has  involved  and  can  involve  the  United  States 
Q  the  equivalent  of  war  against  foreign  countries  without 
he  consent  of  any  other  department  of  government.  The 
jxtraordinary  powers  exercised  by  Lincoln,  which  were 
hen  looked  upon  as  extra-constitutiond,  have  come  to  be 
egarded  as  the  legitimate  powers  of  the  President  when  the 
conditions  of  war  demand  extreme  measures. 

All  of  these  powers  combined  give  the  President  of  the 
Jnited  States  a  very  effective  control  and  direction  of  the 
^ntire  national  administration.  TVv^  C^\xv^\i  ^i^^^*^^  ^^\^^ 
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and  assist  him,  but  act  under  his  authority  and  directio 
while  he  in  turn  becomes  responsible  for  all  of  their  act 
Upon  the  President  devolves  the  authority  and  the  gtiidant 
of  the  entire  government. 

These  executive  powers  are  greatly  restricted  when  th 
President  and  his  party  loses  control  of  both  branches  c 
Congress.  The  checks  exercised  by  a  hostile  Congres 
over  the  President  are  largely  negative  in  character  am 
result  in  obstructing  and  delaying  action.  But  onl; 
a  part  of  the  President's  powers  may  be  thus  curtailed 
and,  as  a  rule,  the  President's  party  is  in  control  o 
Congress. 

The  President  and  His  Cabinet, — The  significant  featun 
of  the  presidential  system  is  the  relation  of  the  Presiden 
to  the  Cabinet  officers.  According  to  the  Constitution,  thi: 
relation  is  determined  in  the  provisions  which  require  th( 
opinion  of  officers  in  writing  and  the  arrangement  for  th( 
appointment  of  inferior  officers.  To  a  large  extent,  th( 
Cabinet  as  it  has  developed  in  the  United  States  is  unknowi 
to  statutes  and  is  a  growth  of  custom.  It  is  one  of  th( 
important  extra-constitutional  developments  in  the  Unite( 
States.  The  cabinet  officers,  unlike  the  members  of  tb 
English  Cabinet,  are  responsible  to  the  President  as  individ 
uals  for  the  administration  of  their  respective  department 
and  also  as  a  group  of  advisers  on  the  general  policies  of  th< 
government.  When  they  are  acting  in  the  latter  capacity 
their  relation  to  the  President  is  entirely  personal  and  no 
obligatory  through  either  constitutional  or  statutory  lav? 
Neither  is  the  President  obliged  to  seek  their  opinions  o 
advice ;  when  he  does,  he  is  free  to  accept  or  reject  the  sam 
according  to  his  own  discretion.  Full  authority  over  th 
Cabinet  is  accorded  to  the  President  in  the  carrying  out  < 
the  duties  prescribed  by  Congress.  The  President  exercisi 
the  power  of  removjal  without  limitation.  This  pow 
serves  as  an  effective  check  and  as  a  means  of  direction  i 
the  different  departments. 

The  Relation  of  the  Cabinet  to  Congress, — Though  t 


PARLIAMENTARY   VERSUS   PRESIDENTIAL  SYSTEMS        271 

jsident  appoints  the  members  of  his  Cabinet,  the  approval 
the  Senate  is  necessary  to  confirm  his  choice.  Congress 
ermines  and  defines  the  powers  vested  in  the  Cabinet 
1  directs  and  regulates  in  detail  the  organization  and 
)cedure  of  the  various  departments,  while  at  the  same 
le,  in  performing  their  duties,  the  Cabinet  officers  are 
ectly  responsible  to  the  President,  and  it  is  he  who  must 
jume  responsibility  for  their  acts.  Congress  exercises 
asiderable  control  over  the  departments  through  generous 
restricted  appropriations,  and  has  the  power  to  request 
:ormation  or  reports  from  the  different  branches  of  the 
ibinet.  Formal  investigations  may  also  be  made  by  the 
nate  and  House  of  Representatives,  which  may  lead  to 
I  exposure  of  facts  that  may  result  in  forcing  the  resigna- 
m  of  a  department  head  or  subordinate  official.  Then, 
0,  the  members  of  the  President's  Cabinet  are  through 
LStom  more  or  leiss  closely  connected  with  Congress  and 
»ssess  the  right  to  participate  indirectly  in  legislative 
tion,  although  they  are  not  members  of  the  legislative 
dy. 

But  the  former  notion  of  isolation  for  the  executive 
Sdal  has  vanished,  and  in  its  place  has  come  the  idea  that, 
be  a  successful  Cabinet  secretary  he  must  influence 
;;islation  as  well  as  manage  his  department.  The  Cabinet 
Seers  not  only  give  information  before  legislative  com- 
ittees,  but  actively  urge  and  oppose  pending  measures, 
oreover,  in  many  cases  the  adtministration  policies  are 
rmulated  into  tentative  statutes  in  consultation  with 
e  heads  of  departments,  the  President,  and  members  of 
wigress.  Within  recent  years  this  influence  of  the  Execu- 
te over  the  legislative  department  has  grown  rapidly, 
long  series  of  constructive  laws,  passed  since  the  ad- 
inistration  of  President  McKinley  and  including  those 

.  dealing  with  the  Hawaiian,  Porto  Rican,  and  Philippine  govern- 
ats,  our  relations  to  Cuba,  irrigation,  army  reorganization,  the 
^tion  of  corporations,  the  ndlway  liaws,  the  creation  of  the  depart- 
aits  of  Coaunerce  and  Labor,  the  provmou  lot  ^svX^OMciNjasv  ^a^cM^^^sst 
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a  permanent  census  bureau,  for  a  permanent  rural  free-mai 
the  parcels  post,  the  postal  savings  bank,  the  creation  of  g 
reservations,  the  inspection  of  meats,  foods,  and  drugs,  the  v. 
corporation  taxes,  the  conservation  laws,  the  tariff  of  191  j 
rency  act,  and  a  host  of  others.  Of  this  great  array  of  cc 
measiu-es,  all  were  either  prepared  in  detail  by  executive 
in  closest  consultation  with  them.^ 

No  previous  President  has  used  the  strength  and 
of  the  executive  department  to  direct  and  control 
islative  process  more  than  President  Wilson.  U 
President's  guidance  and  with  the  full  pov^er  of  tl 
tive  departments  important  public  measures  v/en 
into  law,  including  the  Underwood  Tariff  Act  with 
ate  downward  revision,  the  repeal  of  the  Panan 
tolls,  the  Federal  Reserve  Act,  the  Income  Tax 
increase  of  army  and  navy  appropriations,  and  the 
ening  of  the  marketing  service,  Federal  Farm  L 
national  aid  to  vocational  education  and  to  road 
— in  all,  constituting  one  of  the  most  remarkabl 
attained  by  any  administration. 

All  of  the  powers  of  the  President  combined  tone 
him  not  only  chieftain  of  his  party,  but  the  lead 
nation  on  all  matters  of  foreign  and  domestic  pol: 
the  leader  of  public  opinion,  the  President  keepj 
association  with  the  public  press,  gives  out  ofiic 
ments  and  correspondence,  and  keeps  the  public 
on  matters  of  important  public  policies.     The 
may  present  his  views  through  public  addresses 
thus  help  to  foster  public  opinion.    In  all  of  these 
the  President  of  the  United  States  has  developed 
far  beyond  that  anticipated  by  the  makers  of  the 
tion,  and  the  Presidency  has  thus  become  one  of  tl 
parts  of  the  government  of  the  United  States, 
surprising  that  the  office  of  President  should  be  loc 
with  such  favor  as  to  prove  suggestive  to  mai 


^  J.  T.  Young,  The  New  American  Government  and  Its  Work  (Th 
Company,  191 5),  p.  18. 
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in  the  adoption  of  their  constitutions,  in  the  granting 
lar  powers  to  their  Chief  Executives. 

JUSONS    Between    Cabinet    and    Presidential 

Systems 

Cabinet  system  involves  the  union  of  the  executive     « 
e  legislative  departments.    With  the  Prime  Minister 
head,  the  Cabinet  directs  both  executive  and  legis-    > 
functions.    The  Prime  Minister  is  final  authority  on 
tters  of  dispute  relative  to  party  politics.    Members    ' 
Cabinet  hold  office  because  they  have  the  support  of  j 
ijority  of  the  legislature.    When  they  cease  to  have 
ipport,  they  give  place  to  a  ministry  who,  for  the 
»eing,  have  gained  the  legislative  support, 
ontrast,  the  presidential  system  involves  a  separation    ^ 

legislative  and  the  executive  branches.     The  two 
ments  are  retained  as  equal  and  co-ordinate,  and  the 
of  executive  departments  are  not  members  of  the    • 
ttu-e.    They  recommend  legislation  and  may  appear 

committees  of  the  legislature  in  support  of  their  / 
res,  but  they  are  not  members  of  either  house, 
lief  executive  and  the  members  of  the  legislatui*es  are 
ed  as  equally  independent  and  responsible  to  the 
.  The  President  of  the  United  States  is  individually 
Lsible  for  the  entire  field  of  administration.  The 
of  the  executive  departments  are  appointed  by  the 
ent,  are  responsible  to  him,  and  may  be  removed  at 
easure.  They  advise  the  President  on  matters  of 
,  but  he  may  disregard  their  advice  whenever  he 

I  English  Cabinet  acts  as  a  unit.  It  is  responsible  both 
legislature  and  to  the  people.  In  the  Cabinet  govem- 
of  England  the  legislative  and  executive  departments 
ined  exercise  the  supreme  power  of  the  state,  subject 
legal  limitation.  Under  the  Cabinet  system,  the 
s  are  not  allowed  to  set  aside  actions  of  the  legislature. 
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If  the  judges  interpret  a  law  contrary  to  the  wish< 
legislature,  tihe  law  may  be  changed.  Judges  are 
to  respect  the  intentions  of  the  lawmakers  in  the  i 
tation  of  statutes  and  to  consider  public  opinion 
Parliament  as  the  ultimate  power.  Cabinet  gover 
essentially  party  government.  The  Cabinet  holds 
a  result  of  the  election  of  its  party,  retains  office  a: 
it  receives  its  support,  and  must  resign  whene^ 
support  is  removed.  Rival  leaders  continually  f; 
other  in  ParUament,  the  one  in  office,  the  other 
office.  The  opposition  serves  as  a  critic  and  che< 
of  the  acts  of  the  government. 

In  comparing  the  two  systems  of  government,  th 
mentary,  or^  responsible,  and  the  presidential,  I 
Willoughby  says  that  it  is  difficult  to  weigh  "tfeer 
each  since  it  is  not  easy  to  dissociate  the  s^tei 
other  features  of  government.^  It  is  to  be  noted,  1 
that  in  England,  where  the  parliamentary  system 
it  is  impossible  for  the  two  branches,  the  executive 
legislative,  to  be  in  political  discord ;  whereas  in  th< 
States,  under  the  presidential  system,  it  is  a  m 
chance  if  there  exists  political  harmony  betw 
executive  and  the  legislattu*e.  Professor  Willougl 
gests  that  the  possibility  of  lack  of  harmony  foun 
United  States  cannot  be  attributed  entirely  to  tl 
dential  type  of  government,  but  in  part,  at  least 
fact  that  the  terms  of  office  and  time  of  elections  a 
ent  in  the  three  branches  of  government.  Carr 
comparison  farther,  the  same  writer  points  out  ' 
responsible  system  of  Cabinet  government  nece& 
far  higher  political  capacity  on  the  part  of  the  pec 
is  required  in  the  case  of  presidential  government, 
parliamentary  system  '  *  has  worked  well  only  in  th 
England,  whose  people  have  had  centuries  of  expe: 
the  working  of  popular  institutions.     It  has  wo 

1  W.  F.  Willoughby,  The  Government  oj  Modem  StaUs  (The  Cen 
pany,  1919).  pp.  35^358. 
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difierently  in  France,  and  in  most  other  countries  has  given 
very  unsatisfactory  results."^ 

Suggested  Changes  in  the  Parliamentary  and  Presi- 
dential Systems  of  Government 

Though  both  the  parliamentary  and  the  presidential  sys- 
tems of  government  are  acknowledged  to  be  notable  de- 
vdopments  in  democratic  government,  the  two  systems  are 
held,  at  present,  under  scrutiny,  with  a  view  of  modifying 
certain  features  in  order  to  permit  a  progressive  adaptation 
to  new  conditions.    Especially  is  this  true  with  regard  to  the 
parliamentary  system.    The  inadequacy  of  the  Cabinet  sys- 
tem as  found  in  England  became  evident  when  the  many 
exigencies  arising  with  the  outbreak  of  the  recent  war  had 
speedily  and  efficiently  to  be  met.    It  was  found  necessary 
to  reduce  the  size  and  modify  the  existing  form  until  a 
Cabinet  entirely  different  from  that  which  had  heretofore 
existed  was  evolved.    Post  war  conditions  have  also  made 
necessary  some  changes  in  the  organization  of  the  executive 
department.    Weaknesses  and  desired  changes  have  been 
indicated  in  reports  made  by  committees  both  in  England 
and  in  Canada*  relative  to  the  necessity  of  revising  Cabinet 
government.     The  conunittees  were  authorized  to  make 
complete  investigations  of  the  distribution  and  execution 
^  of  governmental  functions  and   to  recommend  changes 
which  would  aid  in  the  discharge  of  official  duties.    It  was 
found  that  both  in  England  and  in  Canada  an  intolerable 
burden  of  disposing  of  too  many  matters  of  trivial  im- 
portance is  placed  upon  the  Ministers,  that  they  have 
"both  too  much  to  do  and  do  too  much."    The  chief  func- 
fam  of  the  Cabinet,  as  suggested  by  the  report  of  Lord 

*  W.  F.  Willoughby,  The  Gauerntneni  of  Modem  States  (The  Century  Com- 


. 


pa??),  p.  35«- 


iportant  among  these  reports  are:  The  Murray  Report  (Canada), 
October,  191 2;  Report  of  the  Special  Committee  on  Machinery  of  Govem- 
j  °^t  (Ctmada),  Hon.  J.  S.  McLennan,  chairman;  Report  of  the  Machinery 
'^  ^Government  Committee,  Viscount  Haldane,  chairman;  and  the  Com- 
mtteeoQ  National  Expenditures,  191 8. 
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Haldane,  should  be  the  shaping  of  policy,  the  final  det< 
mination  of  which,  however,  is  to  be  referred  to  Parliamer 
This  would  involve  the  control  of  the  executive  in  accc 
dance  with  the  policies  prescribed  by  Parliament  and  tJ 
continuous  co-ordination  and  delimitation  in  the  activiti< 
of  the  various  departments  of  government.  The  repoi 
also  stated  that  a  small  Cabinet  was  advisable,  that  it 
meetings  should  be  held  frequently,  that  information  an< 
material  necessary  to  expedite  the  forming  of  decision 
should  be  supplied  in  convenient  form,  that  the  minister 
affected  by  the  decisions  should  be  personally  consulted 
and  that  a  systematic  method  should  be  employed  to  secur 
the  carrying  out  of  the  decisions  of  the  Cabinet  by  th 
department  concerned.  As  suggested  by  the  Haldan 
report,  the  business  of  the  executive  departments  may  b 
divided  into  the  following  ten  groups:  Finance,  natiom 
defense,  external  affairs,  research  and  information,  produc 
tion,  employment,  supplies,  education,  health,  and  justic< 
The  division  of  governmental  functions  recommended  b 
the  Special  Committee  on  Machinery  of  Government  i 
Canada  is  also  of  interest.  In  its  deliberations  the  coir 
mittee  made  use  of  the  Murray  Report  on  the  Organizatio 
of  the  Public  Service  of  Canada  and  reports  of  the  Unite 
Kingdom  relative  to  the  same  purpose.  The  executiv 
functions  of  government  were  classified  and  divided  by  th 
committee  into  four  groups — ^namely,  basic,  services  to  th 
public  as  a  nation  or  as  individuals,  external  affairs,  an 
auxiliary  services.  Included  in  the  basic  functions  ai 
those  pertaining  to  defense,  justice,  and  finances.  Th 
second  class  is  subdivided  into  fiduciary,  regulative,  an 
productive  services.  The  first  of  these  functions  are  thos 
wherein  the  government  acts  as  guardian  for  the  natio 
of  its  public  domain;  the  second,  or  regulative,  are  thai 
which  define,  supervise,  and  restrict  the  powers  conferre 
in  corporations  or  the  freedom  of  the  individual  or  ass< 
ciations  in  the  interest  of  the  public ;  the  third,  or  produ< 
tive  services,  embrace  those  relative  to  the  social  wel 
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being  and  the  ecx)nomic  efficiency  of  the  people,  such  as 
health,  immigration,  labor,  trade  and  commerce,  agricul- 
ture, commimication,  and  agencies  of  transportation.  The 
third  main  division  of  executive  functions  includes  the  ex- 
ternal affairs  and  those  involved  in  the  relations  with  other 
nations,  while  the  auxiliary  services  tend  to  enhance  the 
effectiveness  of  the  other  functions  and  cover  such  matters 
as  legal  advice,  research  and  information,  manufacturing, 
construction  of  public  works,  records,  archives,  and 
statistics.  The  object  of  such  classification  is  to  reduce  the 
number  of  Ministers  to  ten  and  to  require  of  those  which 
remain  technical  knowledge  and  training.  As  to  the  com- 
position of  the  Cabinet,  it  was  suggested  by  the  committee 
that  there  should  be  a  Prime  Minister  who  would  be 
president  of  the  council  and  Minister  of  external  affairs, 
a  Secretary  of  State,  Ministers  of  Justice,  Finance,  Interior, 
Defense,  Communication  and  Transportation,  Production 
and  Distribution,  Labor  and  Public  Works.  Respon- 
sibility, it  is  suggested,  should  rest  with  individual  Ministers 
for  their  administrative  acts,  while  more  responsibility 
should  rest  with  individual  members,  espedally  in  regard 
to  making  appropriations.  Both  the  Haldane  committee 
and  the  Canadian  committee  place  emphasis  on  collecting 
and  digesting  information  as  one  of  the  chief  functions  of 
the  government.  Through  the  proposed  changes  it  seems 
possible  that  the  control  by  Parliament  may  become  real 
rather  than  formal,  as  it  is  at  present,  that  the  Cabinet 
would  have  more  time  for  mature  deliberation  and  super- 
vision of  the  executive  ftmctions,  and  that  full  and  accurate 
information  could  be  secured  by  those  responsible  for 
executive  or  legislative  action. 

The  presidential  system  of  the  United  States,  with  its 
accompanying  features  of  separation  of  powers  and  checks 
and  balances,  which  became  the  prototype  for  the  govern- 
ments of  the  states  and  cities  of  the  United  States,  after 
more  than  a  century  of  almost  unqualified  acceptance  is 
now  being  criticized  in  the  light  of  modertv  ^.d3mx^^s.l^^^^^ 
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developments,  and  at  least  some  modification  of  the  present 
system  is  felt  desirable.  In  state,  and  particularly  in  mu- 
niripal  governments,  changes  are  already  in  progress. 
A  mayor  type  cf  city  government,  wherein  the  mayor  corre- 
sponding to  the  president,  is  being  replaced  by  a  commis- 
sion-manager form  of  charter  modeled  more  nearly  after 
business  organization  with  an  elected  commission  serving 
as  a  board  of  directors  and  a  manager  appointed  by  the 
conmiission  placed  directly  in  charge  of  the  entire  city 
administration.  In  the  states,  committees  and  commis- 
sions are  making  recommendations  in  the  direction  of  plac- 
ing greater  duties  and  responsibilities  upon  the  Governor, 
and  at  the  same  time  establishing  closer  relations  between 
the  Governor  and  his  Cabinet  and  the  legislative  bodies. 
A  proposal  for  a  modified  parUamentary  system  has  been 
offered  and  given  serious  consideration  in  several  states. 
In  the  Federal  government  the  lack  of  organic  connection 
between  the  legislative  and  executive  departments  has  led 
to  numerous  investigations,  with  suggested  changes,  and 
to  concrete  proposals  for  the  adoption  of  some  cf  the 
features^of  the  parliamentary  system.  The  view  which 
has  b^m  held  by  some  of  the  ablest  statesmen  is  well 
exprespd  by  James  A.  Garfield : 

I  have  long  believed  that  the  official  relations  between  the  Executive 
and  Congress  should  be  more  open  and  direct.  They  are  now  conducted 
by  correspondence  with  the  presiding  officers  of  the  two  Houses,  by  con- 
sultation with  committees,  or  by  private  interviews  with  individual 
members.  This  frequently  leads  to  misunderstandings,  and  may  lead 
to  corrupt  combinations.  It  would  be  far  better  for  both  departments 
if  the  members  of  the  Cabinet  were  permitted  to  sit  in  Congress  and 
participate  in  the  debates  on  measures  relating  to  their  several  de- 
partments, but,  of  course,  without  a  vote.  This  would  tend  to  secure 
the  ablest  men  for  the  chief  executive  offices,  it  would  bring  the  policy 
of  the  administration  into  the  fullest  publicity  by  giving  both  parties 
ample  opportunity  for  criticism  and  defense.^ 

As  representatives  of  the  President,  the  Cabinet  members, 
through  their  proposed  positions  in  Congress,  could  serve 

>  Quoted  in  P.  S.  Rcinsch,  Readings  on  American  Federal  Government,  p.  48. 
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s  better  counselors  and  spokesmen  for  the  executive  than 
»  now  the  case.  Members  of  Congress,  Ukewise,  would 
ave  an  opporttmity  to  obtain  more  accurate  information 
n  pending  legislation  and  to  avoid  mistaken  action  and, 
1  some  cases,  serious  blunders,  which  have  been  known 
D  occur  in  the  past  through  lack  of  information  on  the  part 
f  the  legislators.^ 

*  Prepare  a  plan  for  closer  connection  and  co-operation  between  the  legislative 
nd  executive  departments  of  (a)  the  Federal  government^  (b)  state  governments. 

SUPPLEMENTARY  READINGS 

i,  Lawrence  Lowell,  The  Government  of  England^  especially  Chaps. 
II,  III,  XVII,  XVIII,  and  XXIII  (The  Macmillan  Company, 
1910). 
A  brief  account  of  the  working  of  the  English  Cabinet  system. 

ff.  F.  WiLLOUGHBY,  The  Government  of  Modern  States^  Chaps.  V  and 
XIV  (The  Century  Company,  1919)  give  a  suggestive  compari- 
son between  parliamentary  and  presidential  systems. 

Consult: 

Everett  Kimball,  The  National  Government  of  the  United  States , 
especially  Chaps.  VII  and  IX  (Ginn  &  Co.,  1920),  and 

Jesse  Macy  and  John  W.  Gannaway,  Comparative  Free  Government j 
Chaps.  VI- VIII  (The  Macmillan  Company,  191 5),  for  the  pow- 
ers of  the  President  and  t&e  relations  between  the  President 
and  the  Cabinet. 


/ 


CHAPTER   IV      ^ 

PROBLEMS  OF  LEGISLATIVE  ORGANIZATION   AND 

LEGISLATIVE   METHODS 

There  is  hardly  any  kind  of  intellectual  work  which  so  much  needs 
to  be  done  not  only  by  experienced  and  exercised  minds,  but  by  minds 
trained  to  the  task  through  long  and  laborious  study,  as  the  business  of 
making  laws.  This  is  a  sufficient  reason,  were  there  no  other,  why 
they  can  never  be  well  made  but  by  a  committee  of  very  few  |>ersons. 
A  reason  no  less  conclusive  is,  that  every  provision  of  a  law  requires 
to  be  framed  with  the  most  accurate  and  long-sighted  perception  of 
its  effect  on  all  the  other  provisions;  and  the  law,  when  made,  should 
be  capable  of  fitting  into  a  consistent  whole  with  the  previously  existing 
laws.  It  is  impossible  that  these  conditions  should  be  in  any  degree 
fulfilled  when  laws  are  voted  clause  by  clause  in  a  miscellaneous  as- 
sembly.— John  Stuart  Mill,  Representative  Government^  chap,  v,  p.  109. 

The  representative  assembly,  its  organization  and  func- 
tions, and  its  place  in  popular  government  are  among  the 
greatest  problems  of  politics.  As  a  device  to  render  popular 
participation  in  government  feasible,  the  representative 
assembly  has  become  almost  tmiversal  in  modem  govern- 
ments. Only  small  communities  such  as  a  few  of  the 
cantons  of  Switzerland  seem  to  find  it  practicable  to  take 
care  of  public  functions  without  the  introduction  of  the 
representative  idea.  Despite  long  experience  with  repre- 
sentative government,  legislative  bodies  have  failed  to 
fulfill  the  high  hopes  of  the  advocates  of  popular  represen- 
tation. The  growth  of  a  lack  of  confidence  in  legislative 
assemblies  and  the  limitation  of  their  functions  are  among 
the  apparent  tendencies  of  modem  times.  Elihu  Root,  in 
the  closing  address  to  the  New  York  Constitutional  Con- 
vention of  191 5,  said: 
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We  found  that  the  legislature  of  the  state  had  declined  in  public 
esteem  and  that  the  majority  of  the  legislature  were  occupying  them- 
selves chiefly  in  the  promotion  of  private  and  local  bills,  of  special 
interests — private  and  local  interests  upon  which  apparently  their  re- 
elections  to  their  positions  depended,  and  which  made  them  cowards, 
and  demoralized  the  whole  body.^ 


Reasons  for  Lack  of  Confidence  in  Legislative  Bodies 

IN  THE  United  States^ 

It  is  a  well-known  fact  that  legislative  bodies,  from 
Congress  to  municipal  councils,  are  in  disrepute  in  the 
United  States.  Originally  the  legislatures  of  the  states 
held  a  dominant  position,  owing  to  the  fact  that  the  execu- 
tive departments  were  weak.  The  governor  had  no  inde- 
pendent position  and  no  veto  power,  and  the  judiciary  was 
partially  subject  to  the  legislative  department,  which 
included  among  its  powers  the  most  important  functions 
cf  government.  Prom  this  position,  wherein  the  legislatiu"e 
was  the  central  organ  of  government,  a  condition  has  de- 
veloped which  has  occasioned  the  lack  of  confidence  in 
state  legislatures. 

They  have  too  often  been  corrupt,  negligent,  and  wasteful,  they 
have  in  many  instances  made  laws  for  the  benefit  of  private  persons 
axid  cor^KxaXionSf  and  bartered  away  charters  and  franchises;  and 
they  have  even  gone  so  far  in  some  states  as  to  repudiate  portions 
of  the  public  debt.  These  charges  are  not  based  upon  mere  hearsay 
evidence.  The  discreditable  record  of  many  of  our  state  legislatures  is 
written  in  the  constitutions  of  the  states  and  is  described  more  fully 
in  the  debates  of  the  conventions  which  framed  those  constitutions. 
In  fact,  the  legislative  history  of  the  nineteenth  century  is  the  history 
of  a  steady  reduction  in  the  power  of  the  legislature.' 

*  New  York  Constitutional  Convention  (191 5),  Record,  p.  4458. 

*  For  a  discussion  of  the  causes  of  the  lack  of  confidence  in  American 
legislatures,  see  P.  O.  Ray,  An  Introduction  to  Political  Parties  and  Practical 
Poliiics,  (Revised  Edition.)  (Charles  Scribner's  Sons,  IQ17),  chaps,  xviii 
and  xix;  and  James  Bryoe,  Modern  Democracies,  chaps.  Iviii  and  fix  (The 
Macmillan  Company,  1921). 

»  C.  A.  Beard,  American  Government  and  Politics.  (Third  Edition.)  (The 
Macmillan  Company,  1920),  pp.  516-517. 
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The  decline  in  public  esteem  is  shown  not  only  in 
many  restrictions  placed  upon  state  legi^atures,  but 
in  the  general  feeling  of  discontent,  disapproval,  and 
gust  with  legislative  results  both  in  state  and  in  nation 
addition  to  the  many  limitations  and  restrictions  \^ 
are  to  be  found  in  elaborate  state  constitutions,  the  n 
adoption  of  the  initiative,  referendum,  and  recall^  by  j 
of  the  states  bears  significant  testimony  to  the  judgme: 
to  the  unsatisfactory  conditions  and  ineflRcient  met 
which  now  prevail  in  legislative  bodies. 

It  is  a  curious  phenomenon  that,  with  the  growth  o 
principles  of  democracy  and  with  the  increased  parti« 
tion  of  the  people  in  public  aflFairs,  there  has  result 
general  decline  in  the  esteem  with  which  legislatures 
held  by  the  American  people.  The  reasons  for  this  de 
are  difficult  to  analyze.  A  few  of  the  obvious  defects  v, 
have  tended  to  foster  lack  of  confidence  may  be  bi 
mentioned.  These  are,  personnel,  length  of  session  and 
gestion  of  legislative  dockets,  restrictive  rules  of  proce 
and  the  committee  system,  and  the  lobby  and  the  d 
nance  of  special  private  interests. 

Personnel. — Though  it  has  been  frequently  demonstr 
that  the  members  of  the  legislature  are  '*fairly  represc 
tive  of  the  various  groups  and  divisions  of  the  populati( 
it  is  nevertheless  true  that  few  of  those  who  are  electe 
the  legislature  have  any  special  preparation  either  foi 
drafting  or  for  the  consideration  of  bills;  and  very 
indeed,  have  the  necessary  qualifications  to  consider 
economic,  industrial,  and  legal  problems  which  are  ent 
in  the  legislative  process.  Legislators  are  elected 
Small  districts,  and  the  influences  surrounding  them 
local  and  provincial.  They  regard  themselves  as  agen 
groups  and  of  special  interests  which  desire  governmen 
and  protection.     The  chief  business  of  the  legislate 

>  Cf.  supra,  pp.  110-117. 

«  See  S.  p.  Orth,  "Our  State  Legislatures,"  Atlantic  Monthly,  Dea 
1904;  reprinted  in  P.  S.  Reinsch,  Readings  on  American  State  Covet 
(Ginn  &  Co.,  191 1),  pp.  41  ff. 
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often  conceived  as  the  securing  of  funds  from  the  public 
treasury  which  will  benefit  **my  district."    Furthermore,  it 
is  the  practice  to  re-elect  only  a  small  portion  of  those  who 
constitute  the  legislative  body,  with  the  ^result  that  the 
majority  of  those  in  the  lower  House  and  usually  a  large 
percentage  of  the  members  of  the  upper  House  comprise  a 
new  element  in  the  legislative  body,  who  get  their  first 
training  and  experience  during  the  session.    It  is  estimated 
that  only  about  one-third  of  each  new  legislature  has  had 
experience  in  legislative  work.     So  long  as  it  is  not  cus- 
tomary to  re-elect  members  of  the  legislature  or  to  select 
those  who  have  by  training  and  experience  secured  a 
preparation  for  the  requirements  of  legislation,  it  will  be 
impossible  to  have  an  effective  legislative  body.     More- 
over, it  is  frequently  the  practice  not  to  select  from  among 
the  strong  and  capable  members  of  a  constituency,  but  to 
send  to  the  legislature  a  member  who  is  not  representative 
of  the  best  type  of  citizens  in  the  community.    There  are 
many  difficulties  which  account  for  this  practice;   never- 
theless, it  is  one  which  is  detrimental  to  the  general  effec- 
tiveness of  the  legislature. 

It  is  not  to  be  expected  that  legislators  will  become  expert  lawmakers. 
It  is  out  of  the  question  that  members  will  be  able  to  investigate  in- 
tricate subjects,  examine  legal  technicalities,  draft  bills,  or  pass  upon 
details.  ...  So  long,  therefore,  as  we  have  representative  government, 
we  must  expect  the  members  of  the  legislature  to  be  ordinary,  intelligent 
men  without  expert  knowledge.^ 

Length  of  Session  and  Congestion  of  Legislative  Dockets. — 
One  of  the  chirfoifficulties  in  the  legislative  process  is  the 
short  time  within  which  legislatures  are  required  to  com- 
plete their  work.  It  is  customary  to  prescribe  a  limit  of 
from  thirty  to  ninety  days  for  a  biennial  session  of  the  state 
legislatures.  In  this  time  a  great  many  bills  are  presented, 
and  many  more  are  passed  than  it  is  possible  to  give  ade- 
quate and  critical  consideration.    The  volume  of  legislation, 

'  John  A.  Lapp, "  Making  Legislators  Law  Makers,"  Annals  of  the  American 
Academy  of  PolUical  and  Social  Science ^  MatcYi,  \^\^. 
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along  with  the  limitations  of  time,  has  resulted  in  the  adc 
tion  of  rules  of  procedure  by  which  it  is  intended  that  bu 
ness  shall  be  done  quickly  without  any  detriment  to  t. 
public  interests.  As  a  result  pf  the  short  session  a  gre 
part  of  the  time  is  taken  in  the  presentation  of  bills  and 
the  consideration  of  measures  in  committee,  leaving  a  vei 
small  amount  of  time  for  the  passage  of  measures.  Thus, 
is  not  unusual  for  fifty  or  a  hundred  bills  to  be  passed  0 
the  last  few  days  in  a  rush  which  gives  little  or  no  time  t 
the  careful  consideration  of  separate  measures.  Furthei 
more,  constitutions  contain  rules  of  procedure  which  ten 
to  hamper  the  legislature  rather  than  to  expedite  th 
legislative  process,  such,  for  example,  as  the  requirement 
for  the  reading  of  bills,  which  must  either  be  ignored  c 
perfunctorily  performed  by  reading  titles.  The  practice  ( 
bringing  in  special  rules  to  govern  procedure  with  respec 
to  matters  in  which  the  legislative  leaders  are  concemec 
and  of  setting  aside  rules  of  procedure  by  unanimot 
consent,  often  fosters  contempt  for  constitutional  limiU 
tions. 

Another  matter  frequently  commented  upon  relative  t 
American  legislatures  is  the  enormous  number  of  bil 
presented  at  each  legislative  session  and  the  great  numbe 
and  variety  of  bills  enacted  into  laws.  Different  caus( 
contribute  to  the  grist  of  the  legislative  mill.  In  the  fin 
place,  indi\4dual  members  can  introduce  bills  freely  instea 
of  securing  the  consent  of  the  House  or  a  committee  i 
advance  as  was  formerly  the  practice  in  Congress  and  i 
the  state  legislatures.  Again,  a  large  number  of  bil 
approximating  as  high  as  ,60  per  cent  in  certain  legislatun 
are  introduced  at  the  request  of  individuals  or  societies 
Many  duplicate  bills  or  bills  dealing  with  substantially  tl 
same  matters  are  introduced.  It  is  not  unusual  for  ten  ( 
more  bills  to  be  presented  to  accomplish  the  same  purpos 
Finally,  it  is  regarded  as  enhancing  the  prestige  of  a  men 

'  *'  Legislative    Procedure   in    the  Forty-eight   States,"    Bulletin    No. 
Nebraska  Legislative  Reference  Bureau,  p.  9. 
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ber  if  his  name  is  attached  as  the  proponent  of  many  bills. 
Although  attempts  have  been  made  to  restrict  the  freedom 
of  members  to  introduce  measures,  none  has  proved  ac- 
ceptable in  practice.   )( 

Restrictive  Rules  of  Procedure  and  the  Committee  Sys- 
tem,— ^WhUe  there  are  grear3ifferences  in  the  practices  and 
the  procedure  in  the  various  state  legislatures,  a  few  general 
characteristics  may  be  briefly  noted.  One  of  the  special 
features  of  American  legislatures  is  the  extraordinary  power 
of  the  speaker  based  upon: 

a.  The  right  of  recognition  and  the  right  to  make  rulings  which  can 
be  reversed  only  by  majority  vote. 

b.  Power  of  appointment  which  includes  the  selection  of  chairmen 
and  members  of  the  committees. 

f .  Power  of  reference — selection  of  the  committee  to  which  a  bill  is 
referred. 

With  these  powers  and  the  control  of  all  the  important 
committees  the  speaker  and  a  few  of  the  members  prac- 
tically control  the  business  of  a  session. 

A  feature  which  differentiates  American  legislative  pro- 
cedure is  the  division  of  the  houses  into  numerous  commit- 
tees upon  which  devolve  a  large  part  of  the  burden  of  sift- 
ing evidence,  of  passing  on  various  proposed  bills,  and  of 
making  recommendations  favorable  or  unfavorable  to  pas- 
sage. Perhaps  nothing  indicates  so  well  the  cumbersome 
methods  of  American  legislatures  as  the  number  and  size 
of  the  committees.  The  number  of  committees  varies  from 
about  thirty  to  seventy  and  the  members  of  each  committee, 
from  ten  to  forty.  Each  member  is  expected  to  serve  on 
five  or  more  committees. 

Such  an  endless  multiplication  of  committees  would  of  course  be 
impossible  if  it  were  not  that  the  burden  of  work  is  confined  to  a  few 
of  the  more  important,  while  others  meet  but  irregularly  throughout  the 
session.  Everywhere  the  committees  on  appropriations,  judiciary,  and 
municipal  affairs  will  be  foimd  crowded  with  work.  Of  less  \m^TtA.\Ns^^ 
although  with  plenty  to  do,  will  be  lowtvA.  c«i«Kv\X\jefe^  ^^^xsnj^^^^^ 
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agriculture^  banking^  county  affairs,  education,  corporations, 
fish  and  game,  and  roads  and  bridges.  Then  follow  the.  co 
whose  work  is  almost  negligible.  It  has  been  stated  by  m* 
experience  that  twenty-three  of  the  forty-one  committees  of  th( 
vania  House  are  of  no  importance  and  could  readily  be  abol 
the  thirty -eight  committees  of  the  Ohio  House  of  1915  t 
sixteen  which  considered  less  than  ten  bills  each  out  of  a  tot 
hundred  and  twelve  introduced.  In  the  session  of  the  same  y( 
conunittees  of  the  Vermont  House,  eleven  of  the  Senate,  anc 
committees,  received  less  than  ten  bills  each.  Evidently  » 
justment  is  needed.  A  few  committees  are  overwhelmec 
never  meet.* 

This  division  into  committees  seems  to  have  bee 
sary,  owing  to  the  great  amotmt  and  variety  of 
presented  to  American  legislatures,  but  it  has  te 
divide  and  disperse  responsibility  and  thereby  to 
the  power  and  influence  of  the  body  as  a  whole.  ^  T] 
man  of  such  committees  frequently  can  decide  wh 
not  a  public  hearing  shall  be  held,  and  committees  I 
privilege  of  reporting  bills  or  of  refusing  to  make  an; 
It  is  evident  that  numerous  large  committees  mea 
of  responsible  action  and  of  open  public  discussic 
actual  work  of  committees  is  usually  accomplished 
is  known  as  ** executive  session.'*  Here  the  few  le 
vitally  interested  in  or  opposed  to  measures  are  aff ( 
opportunity  either  to  push  them  through  the  comr 
to  kill  the  measures,  with  little  possibility  of  be 
responsible  for  the  action  and  with  little  conce: 
what  the  majority  of  the  legislature  may  approv 
approve.  The  committee  system  in  American  leg 
has  taken,  to  a  great  extent,  the  place  of  the  rule  ol 
jority  of  the  house.  While  it  is  possible  to  bring  j 
before  legislatures  when  an  unfavorable  report  is 
a  committee,  the  process  is  in  most  cases  so  diflfic 
prove  well-nigh  prohibitive. 

*  H.  W.  Dodds,  ''Procedure  in  State  Legislatures,"  Annals  q 
Academy  of  Political  and  Social  Science,  May,  191 8,  pp.  40-41. 

•For  a  good  account  of  the  committee  system  see  A.  N.  Hole 
Government  in  the  United  States  (The  Macmillan  Company,  1916) 
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The  committee  system  and  the  elaborate  rules  of  pro- 
cedure designed  to  bind  legislative  action  have  had  the 
foDowing  results : 

I.  The  real  work  of  the  legislattire  is  performed  through  committees. 

II.  Toward  the  end  of  the  session  the  business  of  the  House  is  largely 
in  the  hands  of  the  Speaker  with  the  Committee  on  Rules  and  a  steering 
committee  whose  duty  it  is  to  save  as  many  as  possible  of  the  important 
pabBc  bills. 

III.  The  elaborate  rules  which  bind  the  Houses  during  the  early  part 
of  the  session  are  pretty  consistently  ignored  during  the  closing  days, 
when  by  unanimous  consent  numerous  bills  are  hurriedly  rushed  through. 

IV.  There  is  little  real  debate  on  the  floor. 

Ahnost  universally  [says  Professor  Holcombe)  the  actual  work  of 
the  cominittees  is  done  in  secret  or  executive  session,  and  there  is  no 
proviaon  for  roll-calls  on  contested  measures,  or  for  any  record  of 
committee  proceedings.  A.  more  irresponsible  procedure  could  not 
be  devised.* 

The  Lobby  and  the  Dominance  oj  Special  Interests. — ^A 
primary  catise  of  the  decline  in'^^stige  of  American  legis- 
latures is  the  conviction  that  much  legislation  is  secured 
through  special  interests  which  maintain  lobbies  for  the 
purpose  of  influencing  legislation.  It  is  generally  recognized 
that  a  citizen  who  is  interested  in  any  proposed  legislation 
has  a  right  to  employ  an  agent  to  collect  evidence  and  to 
present  it  to  the  conunittee  or  to  the  members  of  the  legis- 
lature in  a  fair  and  open  manner.  But  the  sinister  nature  of 
the  lobby  has  been  described  suggestively  by  Governor 
Russell  of  Massachusetts : 

There  exists  in  this  state,  as  in  other  states,  an  irresponsible  body, 
toown  as  the  lobby,  representing  or  preying  upon  special  interests,  which 
pnilesGes  and  undertakes  for  hire  to  influence  or  control  legislation. 
Its  work  is  wholly  distinct  and  different  from  the  advocacy  of  one's 
cause  m  person  or  by  counsel  or  agent,  which  is  the  constitutional  right 
of  cverjrtme.  It  seds  often  to  control  nominations  and  elections  and 
to  subject  the  individual  legislator,  directly  or  indirectly,  to  secret 
^  improper  influences.  It  throws  suspicion  upon  the  honest  and 
t^ptation  in  the  way  of  the  dishonest.    Professing  power  greater  than 

/A.  N.  Hdoombe,  SUUe  GaoemmetU  in  the  UniUd  States  (The  Macmillan 
^^«npMiy,  1916),  p.  258. 
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it  has,  it  frequently  extorts  money  as  the  price  of  silence  or  unnecessary 
assistance.  It  has  initiated  legislation  attacking  the  interests  of  its 
clients,  in  c»der  to  be  hired  to  defend  those  interests.  It  has  caused  the 
expenditure  of  large  sums  of  money  to  obtain  or  defeat  legislation. 
It  cares  Httle  for  the  merits  of  a  measure  or  the  means  employed  to 
make  it  successful.  In  my  judgment  improper  measures  have,  by 
its  influence,  been  made  law  against  the  public  interests  and  just  meas- 
ures have  been  defeated.  These  criticisms  have  not  been  based  upon 
rumor  or  conjecture,  but  upon  facts  reported  after  a  most  thorough 
investigation  by  your  predecessors  who  denotmced  the  evil  in  imsparing 
terms  and  diligently  sought  a  remedy.^ 

Various  methods  have  been  tried  to  overcome,  or  at 
least  to  lessen,  the  evils  resulting  from  the  practice  of 
lobbying,  but  they  have  met  with  little  success.  Chief 
among  these  attempts  has  been  the  policy  of  making  public 
the  names  of  lobbyists,  together  with  the  compensations 
which  they  receive  for  their  services.  Some  states  also  re- 
quire that  the  names  of  such  paid  agents,  as  well  as  the 
names  of  the  persons  employing  them  and  the  nature  of 
the  measures  for  which  they  are  working,  be  registered  with 
the  sergeant-at-arms.  Further  efforts  have  been  made  to 
secure  even  more  drastic  legislation  against  the  lobby, 
but  in  the  main  Uttle  has  been  accomplished  except  to 
prevent  lobbying  in  the  legislative  halls  and  corridors,  to 
require  registration,  and  to  secure  a  certain  element  of  pub- 
licity in  connection  with  personal  solicitation.  *  It  is  recog- 
nized, however,  that  the  laws  enacted  against  the  lobby 
have  accomplished  little  in  the  way  of  improving  the 
methods  of  influencing  legislation.^ 

Although  it  is  generally  taken  for  granted  that  legisla- 
tures are  lawmaking  bodies,  the  part  which  they  perform 
is  to  an  increasing  degree  little  more  than  registering  the 
ends  sought  and  planned  by  those  desiring  government 
assistance  and  protection.  It  has  been  said  that  legis- 
latures 


^  From  a  message  to  the  Massachusetts  legislature,  January,  1891,  quoted 
in  P.  S.  Reinsch,  Readings  on  American  Stale  Govemmeni,  p.  79. 

*  A.  N.  Holcombe,  SUUe  Government  in  the  United  States  (The  Macmillan 
Company,  1916),  p.  275. 
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make  law  to-day  only  as  the  Electoral  College  elects  a  Chief  ^^agiG- 
e.  To  a  great  extent  legislators  merely  formulate  and  ratify  measures 
ady  prepared  elsewhere.  Very  seldom,  indeed,  does  a  member  of  a 
slature  introduce  a  bill  drafted  by  himself  and  in  which  he  himself 
3ers(mally  interested.  Bills  are  prepared  by  associations,  clubs, 
ividuals,  and  party  managers.  They  are  taken  to  the  state  capital 
paid  agents  who  ascertain  what  representative  and  what  senator 
,  on  the  whole,  the  best  persons  to  introduce  the  measures  as  drafted, 
I  who  then  watch  them  throtigh  every  stage  of  the  progress  to  enact- 
it  or  defeat.  Legislatures,  in  fact,  have  become  forms,  and  the 
I  lawmaking  power  has  moved  back  into  the  hands  of  individuals, 
ty  organizations,  and  other  voltmtary  associations.^ 

The  chief  objection,  then,  to  legislative  methods  is  based 
on  the  belief  that  most  of  the  legislation  is  the  result  of  the 
iuence  of  special  and  private  interests.  It  is  an  imdisput- 
fact  that  many  of  the  laws  which  pass  the  legislature  are 
B  result  of  tmderstandings  made  between  representatives 
10  stand  for  certain  special  interests  and  who,  in  order  to 
ve  measures  passed  to  protect  these  interests,  trade 
tes  freely  with  their  colleagues.  This  practice,  known 
* 'log-rolling,"  has  been  used  in  America  to  such  an 
tent  as  to  bring  the  entire  legislative  process  under 
spidon.  On  the  whole,  the  most  pernicious  practice 
tiong  lawmaking  bodies  is  the  giving  of  time  and  atten- 
)n  to  petty  local  matters  by  which  legislative  procedure 
jcomes  largely  a  matter  of  trade  and  barter.  Each  mem- 
^  under  such  a  practice  regards  it  his  duty  and  privilege 
►  draw  upon  the  public  treasury  for  the  special  benefit  of 
IS  locality  and  to  satisfy  the  persistent  demands  of  special 
iterests.  The  onslaught  on  the  public  treasury  by  special 
iterests  and  for  the  benefit  of  local  needs  has  led  to  the 
aniliar  "pork  barrel"  methods,  which  are  nothing  short 
i  scandalous.  To  a  large  extent  the  foregoing  evils  are 
attributed  to  the  district  system  of  electing  representatives 
^hereby  a  member  is  chosen  from  a  small  territorial  unit 
^ose  interests  and  advantages  he  is  expected  jealously  to 

*F.  H.  Giddings,  Democracy  and  Empire  (The  Macmillan    Company, 
■^),  pp.  252-253. 
19 
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In  addition  to  the  other  evils  of  the  district  sys 
as  the  tendency  to  emphasize  local  interests  in  ] 
to  state  or  national  interests,  and  the  practice  ol 
an  inferior  representative  because  he  resides  in  a 
district,  the  system  aflFords  an  opportunity  for 
poUtical  maneuvering  which  has  become  notorious 
ican  politics.  This  form  of  maneuvering,  by  wh 
jority  party  attempts  to  gain  representatives  at  tt 
of  the  minority  parties,  is  known  as  ''gerryma 
named  after  Gov.  Elbridge  Gerry  of  Massachusei 
party  passed  a  law  to  disfranchise  the  Democr 
method  employed  was  to  concentrate  its  o 
majorities  and  scatter  its  own,  thus  giving  it; 
majorities  in  many  districts  and  its  opponents  lar] 
ties  in  a  few  districts.  The  scheme  of  disfrancl 
minority  soon  became  the  practice  of  all  parti 
result  of  this  practice  state  and  national  legisla 
quently  do  not  represent  the  relative  strength  of  t 
electing  those  bodies.  Some  notable  illustratio 
practice  are  described  by  Professor  Commons.^ 
ample,  in  the  Fifty-first  Congress,  which  en; 
McKinley  tariff  law,  a  majority  of  the  representa 
elected  by  a  minority  of  the  voters.  The  results 
vantages  which  may  be  gained  by  the  domin; 
through  the  district  system  and  the  practice  of  \ 
dering  are  shown  in  the  elections  to  Congress  in  : 
of  a  total  vote  of  11,288,135  the  following  rei 
obtained : 


Votes  Cast 

Per  Cent             Number  of 
of  Votes         Representatives 

1 

Republicans 

5.461,202 

4.295.748 

i.3::3.644 

182.679 

24.862 

48.4 
38.1 

11.7 
1.6 

24s 
104 

7 
0 
0 

Democrats 

Populists 

Prohibitionists 

Others 

*  J.  R.  Commons,  Proportional  Representation  (Thomas  Y.  Cr 
chap.  iii. 
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The  Republicans  had  a  majority  of  134  in  this  Congress, 
althotigh  less  than  half  of  the  vote  was  cast  for  Republican 
Congressmen.' 

Although  Federal  and  state  laws  require  that  representa- 
tives be  elected  "by  districts  composed  of  contiguous  and 
compact  territory  and  containing  as  nearly  as  practicable 
an  equal  number  of  inhabitants,"  gerrymandering  is  prac- 
ticed by  all  parties.    For  example,  Virginia,  with  a  Demo- 
cratic vote  in  1909  of  approximately  60  per  cent,  sent  to 
Congress  nine  out  of  ten,  or  90  per  cent  Democratic  Con- 
gressmen.   In  1908  Michigan  was  62  per  cent  Republican, 
37  per  cent  Democratic,  but  all  the  Congressmen  elected 
were  Republicans.* 

But  the  decline  of  confidence  in  representative  assemblies 
is  not  confined  to  the  United  States,  where  special  interests 
are  reputed  to  exercise  a  dominant  influence  and  where 
"pork  barrel"  and  "log-rolling"  methods  frequently  pre- 
vail. A  similar  decline  has  been  noted  in  the  position  and 
prestige  of  the  House  of  Commons  as  a  legislative  body. 

Decline  in  the  Position  op  House  op  Commons 

Just  as  legislative  bodies  have  been  losing  their  place 
in  the  confidence  of  the  people  of  the  United  States,  so  a 
amilar  change  has  taken  place  in  England  in  regard  to  the 
prestige  of  the  House  of  Commons  as  a  lawmaking  body.* 
The  changes  which  appear  to  be  lessening  the  influence  of 
the  legislative  body  in  England  are  the  placing  of  increased 
power  in  the  hands  of  the  executive  and  the  submission 
of  legislative  questions  directly  to  the  popular  vote.  And, 
whereas  the  representatives  in  the  House  of  Commons  were 
once  the  spokesmen  of  the  people,  the  Ministry  now  are 
the  responsible  agents  of  the  nation,  or  perhaps  more 

U- R.  Commons,  Proportional  Representation  (Thomas  Y.  Crowell  &  Co.), 

'K.  E.  Andrews,  "The  Grip  of  the  Gerrymander,"  The  Independent  (May, 
i9n),voLlxx,  pp.  1002-1006. 

'R.  L.  Sdiuyler,  "The  Decline  of  the  House  of  Commons,"  Columbia 
tjiwerji/y  Quarterly,  October,  1919. 
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accurately  of  the  party  which  they  represent.  Th< 
the  Ministry  is  no  longer  decided  by  the  House  of  Cc 
but  rather  the  personnel  of  the  latter  is  determinec 
preference  shown  by  the  electors  in  selecting  th< 
Minister.    According  to  the  opinion  of  Sir  Sidney 

.  .  .  the  House  of  Commons  no  longer  controls  the  executivi 
contrary,  the  executive  controls  the  House  of  Commons.  T 
is  that  the  Ministers  must  justify  each  and  all  of  their  acts  1 
representatives  of  the  nation  at  every  stage;  if  they  fail  to  dc 
representatives  will  turn  them  out  of  office.  But  in  our  moder 
the  Cabinet  is  scarcely  ever  turned  out  of  office  by  Parliamen 
U  does} 

The  influences  which  have  aided  in  bringing  ab 
change  in  the  position  of  the  House  of  Commons  hs 
attributed  to  the  development  of  the  party  syste 
its  strict  discipline,  to  the  inferiority  of  the  House 
mons  over  the  press  as  a  means  of  expressing  pub! 
ion,  and  to  the  social  transformation  which  has 
taken  place  in  England. 

ErQPXISED -^E£ORM§_ 

It  is  obvious  that  the  defects  which  are  causing  2 
in  the  confidence  in  legislative  bodies  should  be  elir 
In  fact,  definite  efforts  are  being  made  to  restore  t 
will  of  the  people  toward  legislatures.  A  few  of  tl 
lems  connected  therewith,  as  well  as  others  that  ar 
the  attempt  to  adjust  representative  government 
the  complex  political  conditions  of  the  present  time, 
some  consideration.  Among  these  are  the  limit; 
the  scope  of  legislative  power  and  functions,  the  a 
of  the  district  system  and  the  adoption  of  prop 
representation,  the  securing  of  expert  service  in  law 
and  the  advisability  of  changing  the  present  form 
lative  organization. 

The  Limitation  of  the  Scope  of  Legislative  Pot. 
Functions, — That  so  many  results  of  legislative  acti 

>  Sidney  Low,  The  Governance  of  England  (G.  P.  Putnam's  Sons 
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seemed  to  be  unsatisfactory  is  due  in  part  to  the  failure  to 
distinguish  the  various  types  of  legidative  functions  and 
the  differences  in  methods  which  are  necessary  in  deaUng 
with  the  diverse  powers  intrusted  to  representative  bodies. 
To  realize  the  diffictdty  it  is  only  necessary  to  analyze  a 
few  of  their  distinct  duties.  The  chief  duty  of  legislative 
bodies  is  to  act  as  organs  for  the  expression  of  pubUc  opin- 
*  ion.  Efforts  to  perform  this  duty  have  sometimes  been  dis- 
sipated because  of  the  mass  of  details  regulating  adminis- 
trative departments  and  because  of  the  amount  of  time 
and  consideration  given  to  local  and  private  bills.  But 
the  practice  of  placing  responsibility  for  the  initiation  of 
legidation  in  the  hands  of  administrative  officers  is  a  tend- 
ency which  is  gaining  in  favor  and  is  helping  to  restore 
emphasis  to  the  primary  fimction  of  the  representative 
assembly.  The  change  now  well  under  way  is  described  by 
Mr.  WiUoughby : 

In  England  this  movement  has  gone  so  far  that  it  can  almost  be  said 
that  Parliament  has  ceased  to  be  a  legislative  body,  practically  speaking, 
and  has  reverted  to  its  original  function  of  serving  as  an  organ  of  public 
opinion.  All  legislation  of  importance  is  now  drafted  by  the  Ministry 
in  power  and  is  put  through  that  body  without  change  except  as  the 
Ministry  may  acquiesce  in  such  modification.  The  inability  of  the 
House  to  modify  ministerial  proposals  arises  from  the  fact  that  the 
Ministry  in  power  necessarily  has  a  majority  in  the  House,  and  this 
majority,  under  the  practice  now  firmly  established,  is  practically 
pledged  in  advance  to  make  its  action  conform  in  all  respects  to  such 
Mmistry.  The  power  of  the  individual  member  to  introduce  measures 
^secure  their  passage  has  steadily  diminished  imtil  it  no  longer  has 
^y  significance  in  determining  the  character  of  legislation  that  shall 
^enacted. 

In  the  United  States  we  are  still  in  the  midst  of  a  similar  evolution. 
More  and  more  the  people  are  looking  to  the  President  in  the  case  of 
the  national  government,  and  to  the  Governors  in  the  governments  of 
the  states,  to  formulate  and  secure  the  enactment  of  all  acts  of  general 
^portance.  There  can  be  no  doubt,  moreover,  that  this  movement 
®  one  which  has  generally  commended  itself  to  the  populations  of  both 
countries.^      ' 

*  W.  F.  WiUoughby,  The  Government  of  Modem  States  (The  Century  Com- 

i^y,  1919).  p.  295. 
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Thusjtjs  the  primary  function  of  the  legislative  assg 
blY_tQ.5erye.a&Axh^nqaeI  t^^  whujj^thp  puhUnmj 
briiig-  influence .  tp  bear  on  the  formation  of  governing 
policies  as  well  as  on  the  methods  of  administration  pu 
sued.  For  the  performance  of  this  duty  it  becomes  nece 
sary  that  heads  of  departments  and  executive  officggpr 
sent  to  the  legj^lative^chambe  adequate  informati^  c 
tfie^expenditure  of  publig^  money  ..and.  on^ihe-JUQthods  an 
procedure. in  adininistratiprj*-  Furthermore,  no  steps  ca 
be  taken  involving  new  policies  or  the  application  of  gener 
rules  without  first  sectuing  €ISgnt55nsideration  and  approv; 
ofthekgislative  chamh^      

A  fimction  no  less  significant,  from  the  standpoint  ( 
American  legislatiu"es,  is  that  which  has  to  do  with  tli 
organization  of  the  administrative  branch  of  the  goven 
ment,  the  work  which  shall  be  performed,  and  the  mone 
which  shall  be  expended  thereby.  From  this  standpoint  th 
legislature  has  been  designated  as  the  board  of  directors  ( 
a  public  corporation,  * 'representing  and  acting  for  th 
citizen  stockholders;  it  is  its  function  to  give  orders  t 
administrative  officers;  and,  as  a  correlative  and  necessar 
function  to  take  sudi  action  as  will  enable  it  at  all  time 
to  exercise  a  rigid  supervision  and  control  over  the  lattei 
with  a  view  to  seeing  that  its  orders  are  properly  an 
efficiently  carried  out.'**  From  the  standpoint  of  the  dutie 
of  the  legislature  as  a  board  of  directors  Jor  the  publi 
there  is  a  question  whether  the  function  of  the  chambei 

« 

should  be  to  determine  authoritatively  the  main  feature 
of  government  organization  such  as  the  creation  of  office 
the  determination  of  the  duties  connected  with  then 
methods  of  procedure,  and  limitations  to  be  placed  ther( 
upon,  or  whether  the  primary  responsibility  for  both  legi: 
lation  and  administration  should  be  placed  upon  executiv 
officers,  with  the  assemblies  acting  in  an  advisory  and  crit 
cal  capacity.    The  latter  method  is  that  toward  which  pa 

»  W.  F.  Willoughby,  The  Government  oj  Modem  StaUs  (The  Century  Cor 
pany,  1919),  p.  302. 


PROBLEMS   OP   LEGISLATIVE   ORGANIZATION  295 

liamentary  governments  appear  to  be  progressing,  whereas  ^ 
the  fonner  is  the  practice  to  a  large  extent  prevailii\g  in 
the  Federal  and  state  governments  of  the  United  States. 

A  large  part  of  the  time  of  American  legislatures  is  given 
to  the  passing  of  laws  which  relate  to  the  details  of  admin- 
istration.^ Such  laws,  for  example,  as  relate  to  the  rules 
of  procedure  in  courts  of  justice,  the  determination  of 
boundaries  of  school  districts,  the  payment  of  pensions  or 
private  claims,  and  a  host  of  other  matters  might  well,  it 
is  daimed,  be  provided  for  by  executive  departments  with  ^ 
the  authority  to  make  rules  and  regulations  under  a  defi- 
nitely approved  system.  If  the  minor  matters  which  ore 
concerned  merely  with  the  details  of  administration  and 
which  can  be  handled  better  by  executive  and  administra- 
tive oflScers  were  removed  from  the  consideration  of  Amer- 
ican legislative  bodies,  much  of  the  business  which  now  • 
engages  the  attention  of  legislators  would  be  eliminated 
and  the  time  could  be  given  profitably  to  the  formtdation 
of  public  policies.  The  strictures  of  J.  S.  Mill  on  legislative 
bodies  are  as  true  to-day  as  when  he  first  contended  that 
a  popular  assembly  is  not  fitted  to  administer  or  to  dictate 
in  detail  to  those  who  have  the  charge  of  administration, 
and  that, 

even  when  honestly  meant,  the  interference  is  almost  always  injurious. 
Bvery  branch  of  public  administration  is  a  skilled  business  which  has 
its  own  peculiar  principles  and  traditional  rules,  many  of  them  not  even 
known  in  any  effectual  way,  except  to  those  who  have  at  some  time  had 
a  hand  in  carrying  on  the  business  and  none  of  them  likely  to  be  duly 
appreciated  by  persons  not  practically  acquainted  with  the  department. 

The  method  of  confining  legislatures  to  the  enactment  of 
laws  involving  policies  and  general  principles  has  been 
^^complished  in  a  more  or  less  effective  manner  through 

*"Much  of  the  work  now  attempted  by  the  state  legislatures  is  work 
'or  which  large  representative  bodies  are  not  fitted.  No  inconsiderable  por- 
tion of  the  output  of  legislation  so-callied  consists  of  measures  of  an  adminis- 
trative or  quasijudicial  character.  Practically  all  private  and  local  legisla- 
tion is  of  this  character.  Fully  half  of  the  time  of  the  legislative  committees 
J5  devoted  to  the  consideration  of  such  measures." — ^A.  N.  Holcombe,  State 
^^'^^mentin  the  United  States  (The  Macmillan  Co.,  19 16),  pp.  278-279. 
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the  French  administrative  system  and  the  English 
of  provisional  orders.  These  devices  by  which  exec 
officials  make  rules  and  regulations  which  have  the 
of  law  will  be  considered  further  in  a  subsei 
chapter. 

Abolition  of  the  District  System  and  the  Adoption  of 
Elan  of  Proportional  Representation. — ^Among  the  ch 
recommended  to  improve  the  method  of  representati 
legislative  bodies  is  a  system  of  election  by  which  a  me 
wotdd  not  be  the  representative  of  a  small  local  dis 
but  would  be  elected  at  large  from  a  more  extensive 
of  the  state.  Some  system  of  election  on  a  general  t 
involving  the  adoption  of  the  principle  of  proport 
representation  is  regarded  necessary  in  order  to  seci 
legislative  body  which  will  not  devote  the  greater  pi 
its  time  to  the  petty  projects  of  local  and  private  inte 
Such  a  change  is  particularly  necessary  in  the  U 
States  where  the  method  of  electing  representative 
single  districts  has  led  to  the  evil  of  gerrymandering 

Various  devices  have  been  tried  to  secure  min 
representation  and  to  prevent  the  flagrant  irregulariti 
the  gerrymander.^  One  of  these  is  the  limited  vot 
*which  the  voter,  when  twelve  representatives  are  1 
elected,  can  vote  for  only  seven.  This  arrangement  g 
ally  assures  the  selection  cf  one  or  more  representa 
from  minor  parties,  but  the  distribution  is  largely  01 
basis  of  chance  and  neither  majority  nor  minority  pj 
are  satisfied.  Another  method  to  check  the  gerrym^ 
is  the  cumulative  vote  whereby  the  voter  is  entitled 
many  votes  as  there  are  representatives  to  be  elected 
he  may  distribute  them  among  the  candidates  as  he 
fit,  concentrating,  if  he  so  desires,  upon  one  or  more  c 
candidates.  Minority  parties  thus  have  an  opportuni 
secure  representation.    The  chief  instance  of  the  trial  c 

*  See  B.  F.  Moore,  "The  History  of  Cumulative  Voting  and  Minorit; 
resentation  in  Illinois,  1 870-1908,"  The  University  Studies,  Illinois  (I^ 
1909),  vol.  iii,  no.  3,  pp.  8-1 1. 
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cumulative  vote  in  the  United  States  has  been  the  state  of 
niiaois,  where  the  constitution  of  1870  provides  that 

...  in  all  elections  of  representatives  aforesaid  each  qualified  voter 
may  cast  as  many  votes  for  one  candidate  as  there  are  representatives 
to  be  elected,  or  may  distribute  the  same,  or  equal  parts  thereof,  among 
the  candidates  as  he  may  see  fit;  and  the  candidate  highest  in  votes 
shall  be  declared  elected. 

According  to  Professor  Moore  the  cumulative  method  has 

...  in  practically  all  cases  given  a  minority  party  representation; 
but  this  does  not  necessarily  imply  that  it  gives  exact  proportional 
representation  .  .  .  [but]  so  far  as  the  two  dominant  parties  are  con-* 
cemed  it  has  led  to  a  proportional  representation  approaching  mathe- 
matical exactness.^ 

Although  the  cimiulative  vote  in  Illinois  has  at  times 
given  an  undue  representation  of  the  minority  party,  it  has  ' 
greatly  reduced  the  evils  of  the  gerrymander.  It  appears 
to  be  favorable  to  the  two-party  system  and  to  strengthen 
party  discipline  to  the  discouragement  of  independent 
voting,  a  difiictdty  which  proportional  representation  is 
designed  to  cvercome. 

Proportional  E£fir£sentation. — The  thief  feature  of  the 
plan  of  proportional  representation  is  that  representative 
bodies  are  so  chosen  that  all  reasonably  large  groups  of  -^ 
voters  will  be  represented  in  proportion  to  their  numbers.^ 
For  example,  a  political  group  casting  40  per  cent  of  the 
total  vote  in  a  state  election  would  be  entitled  to  forf 
tenths  of  the  seats  in  the  state  legislature.  It  is  claimed 
that  a  representative  body  on  this  basis  would  more  nearly 
represent  the  whole  electorate  than  is  now  the  case  under 
the  existing  system  of  plurality  representation  where  the 
greatest  number  of  votes  selects  a  single  candidate  in  each 
of  the  several  representative  districts. 

*  Cf.  B.  P.  Moore,  "  The  History  of  Cumulative  Voting  and  Minority 
Representation  in  Illinois,  1 870-1908,"  The  University  Studies,  Illinois 
(March,  1909),  vol.  iii,  no.  j,  pp.  17-18. 

*  C.  6.  Hoag,  Effective  Voting,  Document  No.  359,  Sixty-third  Congress, 
Second  Session. 
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The  general  ticket  system,  in  which  a  number  of 
sentatives  is  selected  from  a  large  district  on  a  single 
with  a  plan  of  proportional  representation,  was  re 
adopted  in  France  for  the  election ,  of  members  i 
Chamber  of  Deputies.  Other  coimtries,  among  whi 
Belgium,  Sweden,  Finland,  Denmark,  Tasmania,  Aus 
South  Africa,  as  well  as  a  few  of  the  cantons  of  Switzc 
use  some  form  of  proportional  representation.  The  ^ 
was  adopted,  also  in  191 2-13  for  the  election  of  the 
Senate  in  the  Irish  Home  Rule  Act  as  passed  by  the  1 
Parliament. 

So  far  proportional  representation  has  made 
progress  in  the  United  States.  Illinois  adopted  in  i 
provision  for  minority  representation,  although  the  s 
used  in  that  state  is  not  generally  considered  to  be 
proportional  representation.  A  proposal  to  initiat- 
portional  representation  in  voting  for  members  ( 
legislature  was  defeated  in  Oregon  in  19 14,  and  a  s 
proposal  for  its  inclusion  in  city  charters  was  reject 
the  legislature  of  Massachusetts  in  191 5.  Municip 
have  frequently  considered  its  adoption,  but  so  far  ' 
few  have  adopted  it. 

The  Hare  System. — The  Hare  system  is  one  of  the  v 
plans  of  proportional  representation  and  is  possib! 
best  known.  It  was  formulated  by  Thomas  Hare  in 
and  provides  that,  although  the  citizen  should  h 
single  vote,  he  may  indicate  his  preference  amor 
candidates  as  first  choice,  second  choice,  and  so  on 
end.  The  quota  is  then  ascertained  by  one  of  two  me 
the  number  of  votes  cast  is  divided  by  the  num 
representatives;  or,  in  order  to  make  the  result  mc 
curate,  the  Droop  quota  (that  is  the  number  of  repre 
tives  plus  one)  is  used  to  determine  the  number  of 
necessary  for  election.  In  the  counting  of  the  vc 
candidate  of  the  first  choice  is  given  just  enough  vc 
fill  his  quota,  the  remainder  being  passed  on  to  cand 
not  yet  elected,  in  order  expressed  in  the  preferenc( 
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indidate  is  elected  by  the  votes  he  has  received  as 
choice,  the  surplus  votes  are  given  to  a  third  choice, 
I  on  imtil  the  full  Ust  of  seats  is  filled.  In  practice, 
stem  is  difficult  to  apply  to  large  districts,  because 
llot  boxes  must  all  be  brought  to  a  central  bureau  to 
mted.  There  is  a  considerable  amount  of  chance  in 
-der  in  which  the  ballots  are  counted,  although 
s  devices  have  been  suggested  to  insure  accuracy, 
ingle  transferable  vote  is  in  use  in  Denmark,  Iceland, 
ia,  and  Tasmania.* 

ther  plan,  known  as  the  List  System,  records  not 
he  choice  of  the  individual  voter,  but  also  of  the 
;  or  groups  voting.  The  progress  of  proportional 
mtation  has  been  retarded  by  the  complicated  pro- 
necessary  to  secure  an  accurate  distribution  of  the 
and  by  the  difficulty  in  arranging  for  the  count, 
e  its  difficulties,  proportional  representation  is  gain- 
favor  as  a  satisfactory  method  to  eUminate  some  of 
fects  of  the  district  system. 

.  claimed  that  proportional  representation  not  only 
I  fairer  and  more  reasonable  basis  of  representation, 
;o  that  this  system  will  result  in  greater  interest  in,  * 
nsideration  for  public  measiu"es  and  national  policies, 
he  system  is  advocated  as  a  check  upon  the  tendency 
er  away  time  in  legislative  bodies  on  local  and  special 

•e  the  Hare  System  of  Proportional  Representation  has  been  adopted: 
a  (1896  —  Parliament,  Par- 


Calgary,  Alberta  (1016) 
Boulder,  Colorado  (i  9 1 7) 

a  (1907 — Parliament) 

Africa    (1909 — Senate    and 

nties  of  the  Transvaal) 

(191 4 — Senate  and  part  of 

;ons,  under  "Parliament  of 

1  Act") 

la,  Ohio  (191 5) 

ealand     (191 5 — Legislative 

il.     Optional  for  cities) 

Australia  (191 6) 

South  Africa  (191 6) 

Jtails  of  the  ballot  and  the  count  can  be  secured  from  the  American 
onal  Representation  League,  C.  G.  Hoag,  Secretary,  801  Franklin 


British  Columbia  (1017 — Optional 
for  cities.    Since  adopted  by  sev- 
eral) 
Kalamazoo,  Michigan  (191 8) 
Great  Britain  (191 8 — Eleven  seats 

in  Commons) 
Scotland  (191 8 — School  Boards) 
New  South  Wales  (191 8 — Legisla- 
tive Assembly) 
Ireland  (19 19) — Mimicipalities 


tepn 

:.  PI 


lilding,  Philadelphia. 
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projects.     Whether  these  claims  will  be  fulfilled 
yet  been  conclusively  demonstrated  although  th 
tries  which  have  tried  the  plan  regard  it  as  res 
successful. 

^  Reforms  in  E^^lative  Procedure. — It  is  genera 
ceded  that  some  oFTKelnost  serious  defects  in  the 
tive  process  are  connected  with  the  customary  rule; 
cgdiu"e.  Only  a  summary  of  the  proposed  ref< 
remedy  these  defects  can  be  given. 

First,  it  is  proposed  that  the  rule  requiring  a  re 
every  bill  in  ftdl  upon  three  separate  days  in  eac 
be  eliminated.  This  rule  is  no  longer  followed  in 
and  the  original  necessity  for  it  has  disappeared  : 
^  biUs  are  printed  and  furnished  the  members  in  ad 
consideration.  Second,  various  devices  have  beer 
-mended  to  restrict  the  introduction  of  bills — nai 
limit  the  number  of  bills  one  member  may  intn> 
limit  the  days  of  the  week  on  which  bills  may  be  inti 
and  to  establish  a  more  rigorous  procedure  for  spe 
local  bills.  An  arrangement  such  as  that  providec 
British  ParUament,'  whereby  the  public  bills  are  giv 
edence  over  private  and  local  bills  and  receive  a 
during  the  greater  proportion  of  the  time  wou] 
thought,  render  possible  greater  consideration  of  in 
public  policies.  The  practice  of  the  House  of  Cc 
where  most  of  the  bills  are  considered  in  the  comn 
the  whole  and  where  the  discussions  are  participat 
the  entire  house,  private  bills  being  relegated 
mittees  and  to  the  very  sUght  consideration  grant 
pubUc  business  does  not  interfere,  might  well  be 
in  American  legislatures.  One  important  chan 
would  lead  to  better  results  from  legislatures  woi 
more  definite  recognition  of  the  distinction  betwee 
and  private  bills  and  the  adoption  of  a  method  of  pi 
which  would  give  the  major  part  of  the  time  of  the 
public  bills.  This  plan,  it  has  been  suggested 
be  made  effective  by  giving  the  governor  and  the  r 
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of  his  cabinet  the  right  to  present  measures  to  the  legis- 
lature and  to  reqtdre  that  these  measures  receive  first 
consideration. 

Third,  an  effort  has  been  made  to  reform  committee 
organization  in  the  legislature  by  (i)  reducing  the  number 
of  committees,  (2)  reducing  the  size  of  committees,  and  (3) 
Kmiting  the  number  of  committee  memberships  to  each 
member.  To  remove  some  of  the  causes  of  complaint 
against  procedure  by  committees  constitutional  provisions 
have  been  enacted  requiring  that  all  bills  be  referred  to 
committees  and  be  reported  on  to  the  legislatiu-e  and  that 
all  committee  meetings  shall  be  open  to  the  public.  A  few 
constitutions  forbid  the  introduction  of  bills  after  a  certain 
date  and  thereby  avoid  imdue  congestion  in  the  last  days 
of  the  session.  One  state,  California,  provides  for  two  parts 
to  a  session,  one  for  the  introduction  of  bills  and  one  for 
their  consideration  with  an  intervening  period  for  careful 
investigation  by  committees  and  by  other  parties  in- 
terested in  the  legislative  projects.  For  the  careftd  con- 
sideration of  bills  a  better  distribution  among  the  various 
committees  is  imperative.  Out  of  a  total  of  1,041  bills  pre- 
sented to  the  House  in  the  191 7  legislative  session  in 
DHnois,  460  were  referred  to  three  committees,  whereas 
many  committees  had  very  little  to  do.*  That  more  effec- 
tive discussion  of  measiwes  may  be  secured,  it  has  been 
proposed  that  committees  should  be  required  to  provide 
'or  a  fixed  schedtde  of  meetings,  with  calendar  annoimce- 
ments  in  advance,  to  grant  full  publicity  in  all  hearings,  and 
to  require  the  keeping  of  records. 

To  avoid  congestion  at  the  end  of  the  session  vrith  the 
consequent  haste,  confusion,  and  disregard  of  the  rules,  it 
is  proposed  to  lengthen  the  session.  The  Massachusetts 
system  of  an  unlimited  session  is  much  more  likely  to  secure 
cartful  and  adequate  consideration  of  bills.  It  is  difficult 
to  understand  why  measures  of  great  public  significance 
^uld  be  rushed  through  the  legislative  mill  in  a  grand 
^/Minm  CimsHiuHimQl  Convention  BulUtiUf  Nq,  8,  p.  564, 
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scramble  in  order  to  close  a  session  within  the  constiti 
limit. 

The  Securing  of  Expert  Service  in  Lawmakins^} — N( 
has  it  been  found  necessary  to  limit  the  scope  oi 
lative  activity,  but  methods  have  been  considered  to 
information  and  expert  assistance  in  the  legislative  p 
To  enable  the  legislature  to  do  its  work,  improven 
the  organization  of  the  assistants  who  are  to  do  the  d 
work  is  imperative.  xThere  must  be  permanent, 
nonpartisan  officials  who  make  a  business  of  legis 
and  who  can  bring  to  the  representatives  of  the  pec 
efl&cient  kind  of  professional  service.  Better  organ 
is  necessary  to  secure  legislative  information;  and 
the  information  is  seciu^,(the  services  of  an  exp 
essential  to  draft  into  effective  legal  provisions  ne 
posals  for  legislation.  Bill  drafting  is  a  technical 
which  involves  great  difficulties  and  requires  skill 
highest  character.  A  single  word  may  change  the 
meaning  of  an  important  statute,  as  has  been  foi 
numerous  instances.  It  has  been  necessary  to  call 
sessions  of  legislatiu"es  to  correct  mistakes  in  care 
imsatisfactory  bill-drafting.  The  object  of  draftsm 
in  law-making,  according  to  Justice  Stephens,  is  \ 
accuracy,  for,  **it  is  not  enough  to  attain  to  a  dej 
precision  which  a  person  reading  in  good  faith  can 
stand;  but  it  is  necessary  to  attain  a  degree  of  pr 
which  a  person  reading  in  bad  faith  cannot  misunders 

The  existing  agencies  for  furnishing  informatic 
rendering  expert  assistance  in  the  preparation  of  legi 
enactments  are: 

I.  State  legislative  reference  bureaus  and  drafting  departme 

II.  Miuiicipal  reference  bureaus  which  render  assistance  to  r 
of  state  legislatures. 

III.  Legislative  drafting  or  research  departments  attached 
versities  such  as  the  legislative  drafting  bureau  of  Columbia  Ui 

*  A  good  summary  of  the  reference  library  movement  is  found  in  th 
by  J.  B.  Kaiser,  Law,  Legislative  and  Municipal  Reference  Libraries 
Book  Company,  191 4). 
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and  such  drafting  or  research  bureaus  as  have  been  established  in  the 
universities  of  Illinois,  Texas,  and  Washington. 

IV.  Committeies  of  the  various  state  and  city  bar  associations  ap- 
pointed to  examine  and  report  on  bills  pending  in  state  legislatures.^ 

The  most  important  of  these  agencies  from  the  standpoint 
of  the  public  are  the  legislative  reference  bureaus  and  the 
bill  drafting  departments  usually  established  in  connection 
with  the  state  CapitoL 

Legislative  Reference  Bureaus, — ^Although  state  libraries 
have  for  a  long  time  been  rendering  special  service  to 
legislators,  legislative  reference  work  in  the  strict  sense  was 
initiated  by  the  appointment  of  a  Legislative  Librarian  in 
the  New  York  State  Library  in  1890.  This  librarian  in- 
dexed the  laws  of  all  the  states  so  that  their  methods  and 
experience  might  be  available  to  the  New  York  legislator. 
The  idea  gained  httle  favor,  however,  imtil  1901,  when 
the  Wisconsin  legislative  reference  department,  with  Dr. 
Charles  McCarthy  in  charge,  was  estabUshed  by  the  Wis- 
consin Free  Library  Commission. 

The  following  description  of  the  work  undertaken  by 
Doctor  McCarthy  indicates  what  may  be  undertaken  and 
accomplished  by  such  a  bureau : 

On  his  appointment  in  1901  Dr.  McCarthy,  the  legislative  librarian 
• . .  (Wisconsin)  started  a  clipping  bureau.  He  collected  all  of  the 
pamphlets,  bulletins,  reports  of  commissions,  magazine  articles,  and 
the  like  that  he  could  get  free.  He  accumulated  as  many  duplicates 
as  possible  for  free  distribution.  He  classified  them  and  arranged 
them  under  proper  headings,  paying  special  attention  to  the  subjects 
that  he  knew  would  come  up  at  the  next  legislative  session.  He  searched 
the  libraries  of  the  several  State  departments  and  brought  over  whatever 
^  thought  would  be  an  aid  to  the  legislature.  By  the  time  the  session 
met  m  1903  he  had  not  what  would  be  called  a  library,  but  an  up-to- 
<^te,  live  set  of  aids  to  lawmakers. 

But  this  was  preliminary.  As  soon  as  the  elections  had  been  held  he 
sent  to  all  the  members  of  the  incoming  legislature  a  circular,  telling 
them  something  of  what  he  had  on  hand  and  offering  to  assist  them 

*  Report  of  the  Special  Committee  on  Legislative  Drafting  of  the  American 
Bar  Association;  Appendix  B,  by  J.  David  Thompson,  Sixty-lhird  Congress, 
^^ond  Sessioiiy  Document  No.  262. 
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by  furnishing  information,  copies  of  laws  enacted,  or  bills  introduc 
other  states,  etc.,  on  any  measure  that  they  proposed  to  bring  b 
the  legislatiire.  Over  one  hundred  requests  came  in,  and  he  forwj 
by  mail  his  clippings,  pamphlets,  and  bills.  When  the  legisli 
assembled  he  moved  his  collection  to  a  room  on  the  same  floor, 
circulated  among  the  members,  brought  them  to  his  library,  and  sh 
them  what  he  had.  ^He  learned  what  they  wanted,  and  if  he  die 
have  it  on  hand  he  immediately  wrote  or  wired  to  all  parts  o: 
country  to  get  it. 

When  the  committees  were  appointed  and  began  their  work  he  h 
them  in  the  same  way.  He  sent  himdreds  of  copies  of  their  bil 
experts,  commissions,  lawyers,  and  informed  citizens  in  Wisconsin 
other  states,  asking  for  criticisms,  improvements,  and  accouni 
whatever  experience  they  might  have  had  pn  the  points  involved 
a  lobbyist  made  a  statement  before  a  committee  he  would  have  n 
.  .  .  within  a  day  or  two  .  .  .  from  the  parties  who  knew  the  i 
The  chairman  of  the  Committee  on  Claims  has  given  several  msU 
where  these  replies  saved  the  state  hundreds  and  even  thousan 
dollars.  Other  committees  were  aided  in  a  similar  way.  The 
mittees  on  railway  legislation,  primary  elections,  and  civil-se 
reform  at  the  sessions  of  1903  and  1905  had  before  them  .  .  .  the 
introduced  in  other  states,  the  hearings  on  those  bills,  argimien 
counsel,  the  best  pamphlets  and  magazine  articles,  besides  perti 
letters  from  the  b^t-informed  men  of  the  country.^ 

Legislative  reference  bureaus  connected  with  s 
libraries,  universities,  or  historical  societies  have  l 
established  in  Alabama,  North  Dakota,  Rhode  Island,  C 
necticut,  Iowa,  Kansas,  Massachusetts,  New  York, 
ginia,  Nebraska,  and  Illinois.  In  some  instances  tl 
bureaus  have  been  organized  by  legislation;  in  other  c 
no  legislative  action  has  been  regarded  necessary.  Ia 
lative  reference  and  drafting  bureaus  provided  by  sta 
and  emphasizing  drafting  as  well  as  library  and  refen 
work  have  been  established  in  Michigan,  Ohio,  Penti 
vania.  South  Dakota,  Texas,  Wisconsin,  California,  ^ 
mont,  and  Indiana.  Bureaus  have  been  created  by  sta 
for  drafting  work  only  in  New  York,  Connecticut, 
Massachusetts. 

The  duties  and  responsibilities  placed  upon  the  librar 

*  From  article  by  John  R.  Commons,  Review  of  Reviews,  vol.  xxxii,  pp.  7 
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i  such  bureaus  may  be  illustrated  by  an  extract  from  the 
vficbigan  act  of  1907 : 

He  shall  procure  and  compile  in  suitable  and  convenient  form  for 
eady  reference  and  access,  information  as  to  proposed  and  pending 
egislation  in  other  states  and  shall  also  investigate  the  operation 
Ad  effect  of  new  l^islation  in  other  states  and  countries,  to  the  end 
hat  either  house  of  the  legislature  or  any  committee  or  member  thereof, 
r  any  citizen  of  the  state,  may  have  the  fullest  information  thereon. 
fie  shall  also  give  such  advice  and  assistance  to  the  members  of  the 
legislature  as  they  may  require  in  the  preparation  of  bills  and  resolutions, 
tod  shall  draft  bills  upon  such  subjects  as  they  may  desire. 

The  ordinary  duty  of  such  bureaus  involves : 

The  collecting,  classifying,  digesting,  and  indexing  of  data  of  all  sorts 
bearing  upon  legislation  so  as  to  make  it  effectively  serviceable  to 
members  of  the  legislature  and  others.  This  material  includes  not 
only  books  and  pamphlets  such  as  are  available  in  an  ordinary  library, 
but,  in  addition,  bills  introduced  in  the  various  state  legislatures  and 
separate  copies  of  laws  enacted  by  them  or  by  foreign  parliaments, 
magazine  articles  and  newspaper  clippings,  separately  mounted  lists 
ci  references  and  digests  (printed,  multigraphed,  or  typewritten),  and 
sometimes  letters  containing  opinions  of  specialists,  all  of  this  material 
being  closely  classified  by  subject  on  shelves^  in  pamphlet  boxes,  or  in 
vertical  files,  for  quick  reference  when  inquiry  is  made  involving  its  use. 
The  principal  object  is  to  furnish  reliable  information  as  to  the  laws  on 
any  subject  enacted  or  proposed  in  other  states  and  cotmtries  and 
whatever  information  is  available  regarding  the  interpretation  and 
administration  of  thotse  actually  in  operation,  statistical  and  other  printed 
data,  showing  the  economic  conditions  which  have  to  be  taken  into 
account  in  the  preparation  of  legislation,  as  well  as  public  opinion, 
popular  discussion,  and  the  views  of  experts  who  have  given  special 
attention  to  various  questions  of  legislation.^ 

Bill-drafting  Bureaus,^ — A  number  of  states  have  made 
provisions  for  some  method  of  securing  expert  assistance 

*  From  report  of  the  Special  Committee  on  Legislative  Drafting  of  the 
^erican  Bar  Association,  p.  9.  For  an  interesting  account  of  the  work  of 
cpslative  reference  bureaus,  see  articles  by  Finley  F.  Bell,  "A  Legislative 
^d:  The  Work  and  Functions  of  the  Legislative  Reference  Bureau  of  lUi- 
»cris,"  and  Arthur  P.  Will,  "The  Development  and  Functions  of  Legislative 
bureaus,*'  Case  and  Comment,  January,  191 7. 

^  *  Cf.    C.  L.  Jones,  SUUute  Law  Making  in  the  United  States  (Boston  Book 
Company,  1912),  part  ii,  "The  Drafting  of  Bills." 
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ill  the  drafting  of  bills.     For  exam]:)le,  in  New  Yoi 
president  of  the  Senate  and  the  Speaker  of  the  Ass 
were  authorized  to  appoint  three  persons  whose 
during  the  session  of  the  legislature  should  be  **  to 

'■  bills,  examine  and  revise  proposed  bills,  and  advise 
the  consistency  or  other  effect  of  proposed  legisla 
In  Massachusetts  provision  for  bill-drafting  is  ma 
each  branch  of  the  legislature.  California  establisl 
1 9 13  a  Legislative  Counsel  Bureau  to  be  in  charg< 
chief  appointed  by  a  board  consisting  of  the  Goi 
and  two  members  each  from  the  Senate  and  Asse 
The  chief  of  the  biu"eau  is  to  be  a  specialist  in  the  h 
the  state,  and  is  expected  to  prepare  and  assist  i 
preparation  of  amendments  to  legislative  bills.  / 
drafting  bureau  is  one  of  the  necessary  adjuncts  for  ef 
lawmaking.  To  render  its  best  service,  the  bureau,  a 
as  the  legislature  itself,  must  have  at  command  a 
equipped  legislative  reference  division. 

To  aid  in  the  process  of  draftsmanship  a  committee 
American  Bar  Association  has  been  authorized  to  pi 

,  a  representative  manual  or  code  with  a  collection  of 
tions  and  suggestions  to  draftsmen  and  with  model  c 
for  constantly  recurring  statutory  provisions.  It  is  '. 
by  this  committee  and  others  interested  that  a  real  s 
of  legislation  may  be  developed,  and  that  legislatior 
grow  into  a  system  of  principles  just  as  the  commo 
has  developed.  1  A  beginning  has  been  made  in  this 
tion  in  the  issuance  of  a  tentative  manual  prepared  I 
committee.  The  general  conclusions  of  those  whc 
ducted  the  investigation  for  the  American  Bar  Assoc 
were : 

It  appears  from  this  study  that  for  the  establishment  of  an  e 
agency,  tmder  state  auspices,  for  rendering  expert  assistance  to  m 
of  the  legislature,  both  a  legislative  reference  department  and 
drafting  service  are  required;    that  the  best  results  are  likely 

^  C/.  Ernst  Freund,  Standards  of  American  Legislation  (Univer 
Chicago  Press,  191 7). 
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hen  these  are  located  in  close  proximity  to  one  another, 
>rary  and  collection  of  public  documents,  and  to  both  legis- 
ibers,  and  that  they  should  be  tmder  a  single  director.  The 
eference  work  should  be  tmder  the  direction  of  a  man  having 
ducation,  particularly  in  political  and  economic  science, 
ith  some  interest  and  experience  in  library  affairs.  (The 
d  in  the  various  bureaus  range  from  $3,000  to  $5,000  per 
Phis  department  should  be  permanent  and  its  services 
iroughout  the  year  for  all  departments  of  the  state  govern- 
nunidpalities  and  organizations  and  the  public  generally, 
ful  whether  it  should  be  generally  organized  as  part  of  the 
-y,  if  such  an  institution  exists.  The  separation  of  the 
"eference  bureau  from  the  administrative  control  of  the  state 
wn  in  Indiana  and  Pennsylvania,  is  likely  to  occur  elsewhere 
the  bureau  is  well  established,  unless  the  state  librarian  is 

legislative  librarian  (as  in  Connecticut,  Massachusetts,  and 
nd),  because  its  aims  and  methods  differ  so  markedly  from 
^neral  library.    This  is  particularly  true  where  the  bureau 

bill-drafting  department.  The  same  tendency  is  shown 
s  now  pending  in  the  California  legislattu^  to  separate  the 
reference  department  from  the  state  library.  The  drafts- 
,  as  a  general  rule,  be  men  who  have  had  legal  training  and 
with  a  sufficiently  broad  outlook  to  recognize  the  importance 
arative  study  of  laws  in  other  jurisdictions,  and  that  economic 
il  data  are  frequently  as  important  as  court  decisions  and 
.tutes  in  the  framing  of  new  legislation.  The  chief  drafts- 
l  be  a  permanent  official,  employed,  if  possible,  all  the  year 

devoting  his  whole  time  to  the  duties  of  his  office,  but  at 
lould  be  employed  for  two  or  three  months  prior  to  the 

of  the  legislature,  as  well  as  during  the  session.  (The 
1  to  chief  draftsmen  are  at  the  rate  of  from  $3,000  to  $5,000 
"he  additional  draftsmen  and  such  stenographic  and  clerical 
is  may  be  required  should  be  employed,  during  the  session 
>m  a  lump-sum  appropriation,  so  that  the  niunber  may  be 
leet  the  needs  of  the  service  from  time  to  time,  because  it  is 
the  amount  of  work  to  be  done  by  the  drafting  department 
:h  greater  in  the  first  part  of  the  session  than  later. 
f  essential  that  both  branches  of  the  reference  and  drafting 
ild  be  nonpartisan,  and  that  directors  and  assistants  should 
olely  on  the  ground  of  fitness.  The  method  of  appointment 
istrative  control  best  calculated  to  achieve  this  result  will 
end  on  the  political  conditions  existing  in  each  state,  the 
state  institutions,  boards,  or  commissions  to  which  these 
ght  satisfactorily  be  attached,  in  the  first  instance,  at  least, 
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and  the  attitude  of  the  members  of  the  legislature  in  the  mat 
control  of  the  drafting  and  revision  of  bills. 

In  order  that  the  chief  draftsman  may  be  permanently  em] 
it  would  probably  be  necessary,  particularly  in  those  states  whe 
legislature  meets  biennially,  to  assign  to  him  additional  duties  f 
period  between  sessions.  It  is  suggested  that  the  indexing  and  pt 
tion  of  the  session  laws  might,  with  advantage,  be  done  und 
direction,  and  that  he  might  be  also  the  reviser  of  statutes  ( 
officio  member  of  any  commission  appointed  for  this  purpose)  ar 
of  the  commissioners  on  uniform  state  laws.^ 

The  Advisability  of  Changing  the  Present  Form  of  Le^ 
tive  Organization. — ^Another  problem  of  increasing 
portance  is  the  question  as  to  the  advisability  of  chai 
the  existing  form  of  legislative  organization.  The  bicai 
principle  was  originally  adopted  in  England,  owing  t 
peculiar  conditions  by  which  different  classes  or  es 
were  given  representation.  And  when  representative  b 
were  formed,  ^the  upper  classes  or  estates  were  accc 
special  recognition  in  an  upper  house,  and  the  other  cl 
of  freemen  combined  to  select  representatives  to  a  ] 
house.  The  bicameral  principle  has  been  adopted  thrc 
out  Europe,  except  in  Greece,  Luxemburg,  and  a  few  c 
smaller  German  states,  and  in  the  Americas,  except  ii 
provinces  of  the  Canadian  Dominion.  With  the  d 
pearance  of  the  class  basis  on  which  the  double  cha 
was  originally  foimded,  the  upper  houses  have  been  fo: 
on  an  artificial  basis  of  the  representation  of  intei 
With  the  extension  of  the  principles  of  popular  go' 
ment  and  the  decline  in  public  esteem  of  the  upper  h 
the  movement  for  its  abolition  is  gaining  headway  e 
where.  **The  uniform  experience  of  Europe  certainl 
dicates  that  upper  chambers  tend  either  to  sink  into 
tions  of  insignificance  or  to  become  effective  checks 
the  action  of  the  more  popular  body.  .  .  .  They  are  e 
where  either  a  nullity  or  a  menace.'** 

*  From  Appendix  B,  Report  to  the  committee  on  existing  a^enc 
rendering  expert  assistance  to  members  of  legislatures,  by  J.  David  T 
son,  pp.  27-28. 

*  W.  J.  Shepard,  in  Cyclopadia  of  AfmrkQn  Governments  vol.  ii,  pp.  33 
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The  lower  houses  are  supposed  to  represent  the  popular 
will,  and  the  tendency  is  to  grant  more  power  to  the  repre- 
sentatives of  the  people.  In  federal  government  alone  is 
there  a  natural  basis  for  two  chambers  in  the  representation 
of  states  and  of  individual  electors.  The  colonies  in 
America,  with  few  exceptions,  adopted  the  plan  of  having 
two  houses,  the  one  representative  of  the  colonists,  and  the 
other  of  the  British  Crown.  When  the  first  state  constitu- 
tions were  framed,  it  was  to  be  expected  that  they  would 
follow  the  precedent  already  well  established  of  having 
two  houses.  Although  the  Articles  of  Confederation  pro- 
rided  for  a  single  house  the  analogy  of  the  English  govem- 
nent  and  the  desire  to  have  state  as  well  as  individual 
•epresentation  led  the  makers  of  the  Federal  constitution 
x>  adopt  the  bicameral  plan.  However  natural  it  was  to 
lave  the  legislatures  of  state  and  nation  established  on  a 
bicameral  basis,  the  present  ineffectiveness  and  cumber- 
K>meness  of  legislative  procedure,  the  general  lack  of  re- 
iponsible  action,  and  the  failure  of  one  body  to  act  as  a 
:heck  upon  the  other  in  hasty  or  undesirable  legislation 
lave  led  to  no  little  discussion  of  the  advisability  of  dis- 
carding the  bicameral  system  in  favor  of  a  unicameral 
egislature.  A  few  attempts  have  been  made  to  accom- 
Dlish  the  change  through  constitutional  amendments,  as  in 
Dregon  in  1912  and  1914,  in  Oklahoma  in  1914,  and  in 
\rizona  in  1916.  The  attempts,  however,  have  been  im-^ 
niccessful  so  far,  although  the  large  vote  favorable  to  its 
adoption  in  Oklahoma  shows  the  trend  toward  its  probable 
icceptability. 

Governor  Hodges  of  Kansas,  in  19 13,  in  his  message  to 
the  legislature,  favored  in  a  rather  extreme  proposal  the 
adoption  of  the  unicameral  system.  In  his  message,  he 
;aid: 

Two  years  ago  I  suggested  a  single  legislative  assembly  of  thirty 
nembers  from  thirty  legislative  districts.  I  am  now  inclined  to  believe 
hat  this  nimiber  is  too  large,  and  that  a  legislative  assembly  of  one, 
w  at  most  two,  from  each  congressional  district  would  be  amply  large. 
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My  judgment  is  that  the  Governor  should  be  ex-officio  a  member  and 
presiding  officer  of  this  assembly,  and  that  it  should  be  permitted  to 
meet  in  such  frequent  and  regular  or  adjourned  sessions  as  the  exigencies 
of  the  public  business  may  demand;  that  their  terms  of  office  be  for 
four  or  six  years  and  that  they  be  paid  salaries  sufficient  to  justify  them 
in  devoting  their  entire  time  to  the  public  business.^ 

Governor  Hodges*  suggestion  proved  too  extreme,  and 
although  it  occasioned  much  discussion  it  has  not  been 
favorably  received.  The  plan  submitted  in  Oregon  in  191 2 
provided  for  a  single  house,  of  which  the  Governor  and  the 
minority  candidates  for  the  Governorship  should  be  mem- 
bers with  voting  power  proportionate  to  the  votes  they 
received  as  candidates.  The  movement  for  imicameral 
legislative  bodies  is  thus  summarized  in  the  Illinois  consti- 
tutional convention  bulletin: 

In  the  United  States  and  in  the  Australian  Commonwealth  all  of  tKe 
states  have  two-chambered  legislatures.  In  Argentina  the  majority  of 
the  provinces  (which  correspond  to  our  states)  have  the  two-chambere<i 
system,  but  the  others  have  single-chambered  legislative  bodies.  Lxi 
Germany  before  the  war  fifteen  of  the  twenty-five  states  had  singte- 
chambered  legislatures  and  most  of  the  individual  states  of  the  Latirx- 
American  federations  have  but  a  single  chamber.  All  the  cantons  €^i 
Switzerland  which  operate  under  the  representative  system  have  single - 
chambered  bodies.  In  the  Dominion  of  Canada  only  two  of  the  nin^ 
provinces  have  two-chambered  legislatures;  and  some  countries  whicr'J^ 
have  two-chambered  legislatures  have  such  a  relationship  between  thi-^ 
powers  of  the  two  legislative  bodies  that  they  practically  amoimt  to  ^ 
single  chamber.  Since  the  Civil  War  there  has  been  a  decided  tendencr^^ 
in  all  larger  cities  away  from  the  two-chambered  coimcil,  and  the  singl^' 
chambered  legislative  body  for  cities  has  pretty  distinctly  worked  in  ^ 
more  satisfactory  manner.^ 

The  problem  of  the  two-chambered  legislature  has  be^^ 
actively  discussed  in  Great  Britain  and  in  other  cotintri^- 
having  a  parliamentary  system  under  which  the  goverr^" 
ment  is  managed  by  a  Cabinet  who  are  responsible  to  ^ 
popularly  elected  legislative  body,  and  who  resign  whe^^ 
they  lose  the  support  of  that  body.    It  will  be  seen  that  tl^i-^ 

*  Quoted  in  Illinois  Constitutional  Convention  Bulletin^  No.  8,  p.  528. 

*  Ibid,,  pp.  530-531- 
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responsibility  of  such  a  governing  group  to  two  legislative 
bodies,  each  of  which  may  be  controlled  at  a  particular  time 
by  different  interests,  would  present  difficulties.  The  tend- 
ency in  all  countries  imder  a  parliamentary  system  has 
been  distinctly  toward  making  the  Cabinet,  as  a  governing 
group,  responsible  to  the  larger  and  more  popular  of  the 
two  legislative  bodies.  This  means  that  the  other  house 
has  little  influence  upon  measures  of  a  political  character. 

The  experience  of  cotmtries  in  which  the  single  chamber 
has  proved  successful,  along  with  the  general  criticism  of 
our  legislatures,  has  led  to  a  movement  for  reform  which 
argues  for  the  single-chamber  legislative  body.  Practically 
all  of  the  advantages  in  favor  of  the  bicameral  system  can 
be  secured,  it  is  contended,  through  a  imicameral  body. 
The  arguments  in  favor  of  the  bicameral  system  were  that 
greater  consideration  would  be  given  public  measures,  that 
evils  and  defects  would  be  discovered  through  delay  and 
further  consideration,  and  that  the  two  houses  would  result 
in  a  representation  of  the  minority  in  the  Senate  and  in  a 
representation  of  the  people,  as  a  whole,  in  the  lower  house. 
It  is  seriously  questioned,  however,  to-day  whether  the 
system  of  two  houses  has  prevented  hasty  legislation, 
whether  it  has  resulted  in  more  care  and  consideration  of 
measures,  and,  furthermore,  whether  it  is  advisable  to  have 
classes  represented  in  legislative  bodies. 

The  defects  of  American  legislative  bodies  which  have 
become  only  too  well  known  and  which  have  called  forth 
much  deserved  criticism  and  condemnation  ought  not  to 
kad  us  to  forget  the  large  contributions  to  social  and  in- 
dustrial reform  which  state  and  Federal  legislative  bodies 
have  made  during  the  last  century.  The  many  experiment 
stations,  as  James  Bryce  characterized  our  state  govern- 
ments, have  been  trying  out  all  kinds  of  political  and  social 
reform.  Out  of  failures  have  often  evolved  successful  forms 
of  organization  or  methods  of  administration  which,  when 
their  efficacy  was  demonstrated  in  one  state,  have  finally 
been  adopted  in  other  commonwealths.     Bungling  and 
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cumbersome  as  many  legislative  methods  seem,  they  have 
pften  produced  results  worthy  of  commendation.  It  is 
perhaps  true,  as  has  been  suggested,  that  the  English- 
speaking  people  can  secure  good  government  through  poor 
political  machinery.  At  any  rate,  the  positive  contributions 
of  American  legislative  bodies  add  an  interesting  chapter 
to  the  evolution  of  social  and  political  reform,  an  account 
of  which  does  not  fall  within  the  scope  of  this  voliune.  It 
remains  to  be  determined  whether  a  type  of  political  ma- 
chinery designed  for  the  more  simple  and  primitive  condi- 
tions of  a  century  ago  can  be  made  to  function  effectively 
imder  the  complex  conditions  of  to-day  or  whether  the 
radical  social  and  economic  changes  of  a  centiuy  require 
gradual  political  reorganization. 
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CHAPTER  V 

PROBLEMS  OP  EXECUTIVE  ORGANIZATION   AND 
ADMINISTRATIVE  METHODS 

Definition  and  Scope  of  Administration 

The  term  administration  has  been  used  in  three  different 
dkiid  rather  distinct  senses  to  designate,  first*  all  of  the 
powers  and  duties  concerned  with  the  execution  of  public 
policies;  second,  the  exercise  of  these  powers  and  duties; 
and,  third,  the  body  of  officials  or  administrative  personnel.^ 
The  term  is  used  more  frequently  in  either  the  second  or 
third  meaning — that  is,  as  to  whether  the  emphasis  is  placed 
upon  functions  or  upon  the  organization  and  personnel  of 
the  administrative  branches  of  the  government.  European 
nations  have  given  more  definite  meaning  and  significance 
to  administration  as  a  distinct  branch*  of  the  government. 

The  matters  which  have  to  do  with  the  laws,  rules,  and 
regulations  of  government  are  of  such  significance  in  modem 
governments  that  the  administration  has  been  designated 
a  separate  branch  of  government.^  Administration  as 
distinct  from  legislation  involves,  as  Mr.  Willoughby 
indicates, 

1.  Problems  of  organization. 

2.  Problems  of  personnel. 

3.  Problems  of  material. 

4.  Problems  of  biisiness  practice  and  procedure. 


^  See  J.  M.  Mathews,  Principles  of  State  Administration  (D.  Appleton  & 

Co.,  I9I7)»  P-3- 

«  Cf.  W.  F.  Willoughby,  The  Government  of  Modern  States  (The  Century 
Company,  I919)»  chap-  xvi,  p.  385. 
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The  persons  in  charge  of  the  execution  of  public  pc 
are  required,  first,  to 

.  .  .  detennine  tke  structural  character  or  organization  of  the 
or  services  by  means  of  which  the  work  of  administration  is  to  ^ 
formed.  Secondly,  they  must  make  provision  for  the  manning 
organization  with  a  personnel  and  the  determination  of  the  con 
tmder  which  such  personnel  will  give  their  services.  Thirdlj 
must  provide  for  the  material  equipment  required  by  this  organ 
for  the  performance  of  its  duties  or  fix  the  condition  imder  whic 
material  will  be  acquired.  And,  finally,  decision  has  to  be  r 
regarding  the  methods  that  will  be  employed  in  operating  the  s( 
These  are  all,  it  will  be  seen,  matters  purely  of  btisiness  sa 
tration.^ 

Where  the  distinction  has  been  recognized  betwee 
policy-forming  and  the  administrative  agencies  of  gc 
ment,  it  has  been  found  necessary  to  subject  the  adi 
tration  to  control  by  the  popular  or  policy-detem 
bodies.  The  different  forms  of  control  adopted  are  th< 
ular  or  political  control,  the  legislative,  and  the  ju< 
Popular  control  is  always  exercised  to  some  extent  th 
these  agencies  of  public  opinion.  But  popular  coni 
rendered  effective  where  provisions  of  constitutio 
legislative  acts,  or  both,  are  submitted  to  the  electora 
approval.  Where  the  offices  are  filled  by  election  adi 
trative  officers  are  always  subservient  to  public  den 
Both  the  control  and  the  supervision  of  the  administ: 
in  the  United  States  are  exercised  to  a  large  extent  l 
legislature.  *  But  as  the  legislature  cannot  exercise  thi 
trol  in  any  direct  and  specific  manner,  it  is  necess£ 
provide  within  the  administration  itself  methods  of  ( 
ing  and  supervising  by  means  of  accounts  and  repo 
as  to  keep  in  constant  touch  with  the  work  perform 
those  who  have  the  immediate  duty  of  putting  law 
effect.  The  prime  reason  for  the  differences  in  the  de^ 
ment  of  the  practice  and  technic  of  administration 


*  W.  F.   Willoughby,  The  Government  of  Modem  Stales  (The  ( 
Company,  1919)*  P-  39i- 
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>e  found  in  the  application  of  diverse  theories  as  to  the 
livision  of  public  powers. 

Politics  and  Administration 

A  somewhat  artificial  separation  of  powers  into  legis- 
lative, executive,  and  judicial  branches  in  the  government 
ol  the  United  States  and  an  effort  to  establish  a  system  of 
checks  and  balances  by  setting  one  department  against  the 
others  have  tended  to  distract  attention  from  the  time- 
honored  grouping  of  public  fimctions  into  two  great  di- 
visions: first,  the  function  of  the  formation  of  public 
policies,  and,  second,  the  function  of  the  execution  of 
these  policies.  In  £iux)pean  governments  the  two  func- 
tions are  rather  clearly  defined  under  the  terms  politics 
and  administration.  The  term  politics  is  understood  to 
mean  the  formation  of  pubUc  policies.  In  this  formation 
the  influence  of  public  opinion  holds  sway ;  elections  and 
pc^tical  campaigns  restdt  in  the  victory  of  one  policy 
over  another  and  in  the  carrying  out  of  the  party  programs 
and  the  determination  of  general  principles  of  public 
numagement.  The  term  administration  is  understood  to 
indude  the  execution  of  these  policies  and  the  formulation 
of  those  rules  and  regulations  by  which  the  policies  may  be 
effectively  enforced.  The  administration  comprises  the 
officers  and  personnel  of  the  executive  and  judicial  branches 
of  the  government  and  includes  the  laws  and  regulations 
under  which  these  officers  perform  their  functions. 

In  politics,  all  the  elements  of  human  nature  are  at 
work,  and  the  necessary  complexity  of  the  factors  involved 
makes  it  often  a  matter  of  chance  as  to  what  policy  may  be 
temporarily  adopted.  While  the  motives  and  the  forces 
of  public  opinion  and  the  conduct  of  the  electorate  may  be 
analyzed  much  more  completely  and  systematically  than 
has  yet  been  done,  there  will  always  be  a  large  element  of 
uncertainty  in  the  determination  of  public  policies  through 
the  avenues  of  public  opinion,  elections,  and  legislative 
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chambers.  Administration,  on  the  other  hand,  in 
of  its  branches  requires  that  specialization  and  t 
which  the  man  of  experience  and  training  alone  pos 
For  this  reason  European  nations  have  long  requ 
thorough  training  in  secondary  school,  college,  an 
versity  for  those  who  enter  the  permanent  adminis 
service.  And  by  a  system  of  probation,  promotion  tl 
meritorious  work,  and  permanence  of  tenure  they  hs 
veloped  government  administration  into  a  science 
for  and  giving  opporttmities  to  many  of  their  be 
ablest  citizens. 

In  the  United  States,  the  policy-determining  and 
executing  fimctions  have  been  confused  imder  the  f 
term  politics.  Administration  separated  from  j 
has  not  come  into  general  use.  The  failure  to  disti 
between  these  two  functions  and  to  recognize  that  tl 
politics,  necessarily  involves  all  of  the  play  of  hun 
terests  and  emotions,  and  that  the  other  calls  for  tr 
experience,  and  the  development  of  a  scientific  t< 
has  retarded  the  acceptance  of  the  merit  principle  a 
development  of  a  permanent  tenure  in  government  s 

On  accoimt  of  this  difference  in  division  of  powe 
fimction  of  administration  on  the  Continent  is  mucl 
important  than  it  is  in  England  or  in  the  United 
Administrative  officers  have  a  larger  sphere  of  discret 
action.  The  officers  who  do  this  work  are  more  com] 
because,  as  a  rule,  greater  attention  is  given  to  their 
tion  for  the  important  duties  which  they  discharg 
greater  care  has  been  taken  to  make  their  positioi 
manent  in  character.  The  Anglo-American  system 
ministration  is  decentralized  in  character  in  the  sen: 
locally  elected  officers  administer  local  laws  und 
supervision  and  control  of  an  independent  judiciary 
continental  administrative  system  is  highly  central 
the  sense  that  centrally  appointed  officers  execute 
structions  of  administrative  superiors  and  are  to  j 
extent  independent  of  judicial  control.     During  th< 
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teenth  century  the  Anglo-American  system  has  tended 
toward  centralization,  and  the  continental  system  toward 
decentralization,  the  two  approaching  in  the  direction  of 
a  single  general  plan.  The  tendency  toward  centralization 
is  quite  marked  in  the  American  state  governments  in  the 
establishment  of  boards,  btireatis,  and  commissions  with 
supervisory  fimctions  in  many  instances  over  local  officers 
and  subordinate  units  of  government.  Finally,  centraliza- 
tion of  all  of  these  boards  into  a  Governor's  Cabinet  and  the 
concentration  of  executive  authority  are  distinct  tenden- 
cies in  state  governments.  The  sariie  centraUzation  has 
been  established  from  the  beginning  in  the  Federal  govern- 
ment. Continental  governments  have  tried,  on  the  other 
hand,  to  grant  a  greater  degree  of  independence  to  local 
officers.  It  is  still  true,  however,  that  Anglo-American  ad- 
ministration is  decentralized,  whereas  continental  European 
administration  is  centralized. 

■ 

A 
\  — 

J  Executive  Powers  and  Functions^ 

The  primary  function  of  the  executive  of  a  nation  is  to 
supervise  and  direct  the  administration  of  its  laws.  It  is 
sometimes  suggested  that  it  is  the  function  of  the  legisla- 
ture to  formulate  the  will  of  the  nation  and  of  the  executive 
to  carry  out  the  policies  thus  formulated.  But  normally, 
the  duties  of  the  executive  involve  much  more  than  the 
enforcement  of  legislative  policies.  The  chief  duties  of  the 
executive  may  be  stated  briefly  as  follows :  To  act  as  head 
of  the  government  and  to  represent  the  government  in  its 
relations  with  other  countries;  to  appoint  and  remove 
officers,  mostly  in  the  higher  branches  of  the  public  service; 
to  act  as  commander-in-chief  of  the  military  forces  of  the 
government;  to  grant  reprieves  and  pardons;  in  certain 
cases,  to  approve  or  disapprove  acts  of  the  legislature; 

1  See  especially  W.  P.  Willoughby,  The  Govemmeni  of  Modem  States  (The 
Century  Company,  1919),  chap,  xiv,  and  F.  J.  Goodnow,  Principles  of  Con- 
siitiUi<mQi  GificmmcfU  (Harper  &  Brothers,  1916),  chaps,  viii  and  ix. 
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sometimes  to  summon  and  adjourn  its  sessions;  a 
erally  to  supervise  the  enforcement  of  the  laws. 

In  the  performance  of  these  duties  it  is  often  n< 
for  the  executive  to  exercise  his  discretion  and  use  ju 
as  to  the  scope  and  the  methods  of  law  enforcemei 
this  reason,  much  depends  upon  the  personal  view 
executive  as  to  what  laws  will  be  effectively  e: 
Laws  sometimes  remain  on  the  statute  book  for  yea 
little  or  no  effect,  until  some  vigorous  type  of  exec 
one  to  whom  the  laws  make  a  special  appeal  pro 
enforce  them.  For  example,  it  is  generally  conced 
owing  largely  to  the  personal  views  of  two  Preside 
Sherman  Anti-Trust  Act  was  not  enforced  for  a  p 
eight  years;  and  it  is  a  fact  that  numerous  restrict 
prohibitive  liquor  laws  have  not  been  enforced  whe 
ency  or  nonenforcement  appeared  to  accord  with  t 
ular  will.  Personality  and  individual  views  enter 
execution  of  the  laws  to  such  a  large  extent  that  mu 
consideration  should  be  given  to  the  r61e  of  discret 
to  the  individual  judgments  of  executive  officers.  ! 
tion  to  the  exercise  of  judgment  and  discretion 
enforcement  of  laws,  it  is  likewise  regarded  as  par 
executive  function  to  formulate  constructive  poli( 
in  a  meastu^  to  direct  the  public  life  of  the  state. 
where  may  be  seen  a  tendency  to  increase  the 
sibility  of  executive  officers  and  to  enlarge  their  fu 
Owing  to  the  necessity  for  prompt  and  effective  act 
executive  authority  rests  in  a  single  person  in  ever 
except  Switzerland,  where  it  is  placed  in  a  cornn: 
seven.  Though  there  is  a  noteworthy  resemblanc 
ordinary  powers  and  fimctions  allotted  to  the  ex 
of  the  various  coimtries,  there  is  a  fundamental  di 
between  the  European  and  the  American  concep 
the  executive  power.  This  difference  involves  on 
foremost  problems  of  executive  organization. 

The  European  Doctrine  of  Executive  Power. — The 
executive  power  in  European  countries  differs  m; 
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n  the  notion  prevalent  in  the  United  States.  Though 
;ain  powers  such  as  those  of  military  command,  of  ap- 
itment  of  officers,  and  of  the  granting  of  pardons  are 
te  similar  in  all  countries,  the  practical  methods  of 
rcising  such  powers  vary  considerably.  The  European 
cutive  is  not  personally  responsible  for  his  official  acts, 

responsibility  resting  upon  the  Minister  who  counter- 
is  ail  public  acts.  Moreover,  the  heads  of  executive 
>artments  are  granted  the  power  to  issue  rules  and 
ulations  in  the  form  of  ordinances  which  have  the  force 
law.    Thus,  in  large  part,  the  details  of  administration 

left  directly  in  charge  of  executive  officers.  European 
cutives  are  also  accorded  the  right  to  dissolve  the  legis- 
ve  chambers,  to  initiate  legislative  measures,  and, 
ough  Cabinet  officers,  to  participate  actively  in  the 
islative  process.  Owing  to  the  responsibility  of  the 
cutive  to  his  Cabinet  and  of  the  Cabinet  to  the  lower 
ise,  it  has  been  found  unnecessary  to  define  the  limits  of 
:  executive  powers,  because  they  are  invariably  subject 
the  control  of  Parliament.  Legislation  is  ordinarily  con- 
jd  to  the  formulation  of  general  rules  and  principles 
ich  are  carried  into  effect  by  executive  ordinances  on 
:  Continent  and  by  provisional  orders  in  England. 
fhe  American  Doctrine  of  Executive  Power. — ^The  Ameri- 
i  idea  of  executive  power  was  largely  influenced  by 
mtesquieu's  theory,  which  involved  the  separation  of 
vers  into  legislative,  executive,  and  judicial,  and  which 
[uired  that  each  one  of  the  authorities  was  to  be  inde- 
ident  of  the  others.  Despite  the  fact  that  Montesquieu 
interpreted  the  English  system  of  government  (from 
ich  he  professed  to  derive  his  theory)  and  that  the  prin- 
le  of  separation  into  three  powers  has  never  been  ac- 
)ted  in  England  or  France,  nevertheless,  the  theory  was 
xle  a  part  of  the  public  law  of  the  United  States.  And 
J  well-defined  distribution  of  government  activities  be- 
3en  the  three  branches,  each  of  which  has  a  certain 
Im  of  independent  powers  and  duties,  is  the  first  prin- 
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ciple  of  the  organization  of  public  powers  in  the 
States.  But  in  the  application  of  this  theory  it  v 
determined  that  the  legislature  should  specify  i 
the  powers  to  be  exercised  by  the  executive.  **Ea( 
.is  within  the  law  to  act  in  accordance  with  his  o\ 
of  what  is  right  and  proper.  The  allegiance  and 
sibility  of  each  officer  are  to  the  law  and  not 
administrative  superior."^  The  legislature  beco 
creator  and  regulator  of  the  administration.  T 
initiated  the  American  notion  of  a  government  of  ] 
not  of  men. 

Beginning  with  the  constitutions  of  1776,  it  ws 
ally  provided  in  the  United  States  that  executive 
should  be  clearly  defined  and  enumerated.  The  p 
whom  executive  power  was  vested  was  to  exercise 
functions  thus  specifically  defined.  Owing  to  tl 
conflicts  with  colonial  governors,  it  was  thought 
framing  state  constitutions  not  to  create  a  strong  e: 
The  executive  was  therefore  denied  both  the  powe 
rogation  or  dissolution  of  the  legislative  assembly  j 
of  formally  initiating  laws,  and  was  granted  limitec 
of  appointment  which  were  to  be  exercised  only  ^ 
approval  of  the  Senate.  Furthermore,  the  ordinar 
ing  power  which  executives  in  European  countrie 
invariably  possess  was  likewise  not  regarded  as 
among  executive  powers.  The  general  result  of  th 
ciples  has  been  described  by  President  Wilson : 

Our  laws  abound  in  the  most  minute  administrative  de 
scribe  the  duties  of  executive  officers  and  the  methods  by  whic 
are  to  be  put  into  practice  with  the  utmost  particularity,  a 
reins  of  government  seem  to  have  fallen  to  those  who  were 
its  censors.* 

According  to  the  European  theory,  the  functio 
legislature  is  very  ihuch  prescribed,  owing  to  its  re 

*  F.  J.  Goodnow,  Principles  of  Administrative  Law  in  the   U? 
(Students*  Edition),  (G.  P.  Putnam's  Sons,  1903),  pp.  44-45. 

*  Woodrow  Wilson,  Constitutional  Government  in  the  United  .5 
Columbia  University  Press,  1909),  p.  15. 
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to  the  formulation  of  policies,  whereas  the  function  of  the 
executive  is  much  extended,  owing  to  the  necessity  of  the 
executive's  attending  to  the  details  of  legislation  in  addi- 
tion to  the  ordinary  executive  powers.  The  legislature  in 
America  exercises  much  more  extensive  powers,  in  that  it 
becomes  its  duty  to  prescribe  practically  all  of  the  details 
of  executive  functions.  Consequently,  the  executive  power 
is  nanx)wed  in  scope  and  circumscribed  by  minute  regula- 
tions defined  in  legislative  acts.  In  Europe  recent  develop- 
ments have  tended  to  enlarge  the  legislative  control  over 
departments,  and  in  the  United  States  numerous  excep- 
tiais  have  been  recognized  by  which  executive  officers  or 
boards  are  accorded  rule-making  authority.  It  is  evident 
that  l^slatures  are  reUnquishing  some  of  their  control 
over  administrative  details.  The  two  doctrines  appear, 
then,  to  be  converging  toward  a  clearer  differentiation  of 
the  true  functions  of  the  executive  and  the  legislative 
departments.  Nevertheless,  the  separation  of  administra- 
\m  and  legislation  so  as  to  secure  efficient  government 
and  to  preserve  satisfactory  public  control  remains  in  a 
measure  an  unsolved  problem  in  Europe  and  America. 

pRiNXiPLEs  OF  Executive  Organization  in  the  United 

States 

Two  different  principles  are  followed  in  organizing  execu- 
tive power  in  the  United  States.  The  powers  of  the  presi- 
dent, as  well  as  his  important  duties  as  director  of  the 
Federal  administration,  have  been  discussed  in  a  previous 
chapter.  It  was  there  fotmd  that  the  Federal  government 
concentrates  authority  in  the  hands  of  a  single  executive 
officer.  The  executive  authority  in  the  states,  however,  is 
distributed  among  a  number  of  elective  and  appointive 
officers,  each  of  whom  is  largely  independent  and  uncon- 
trolled in  the  administration  of  his  separate  department. 

The  result  is  that  the  Governor  is  not  the  head  of  the  s?tate  adminis- 
tration m  the  sense  that  the  President  of  the  United  States  is  the  head 
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of  the  natiofial  administration.  He  has  no  general  power  to  rem< 
direct,  or  discipline  officers  elected  by  the  people.  In  the  administra 
of  the  particular  branches  of  affairs  intrusted  to  them,  they  are  ii 
pendent  of  the  Governor  as  of  each  other,  and  owe  no  responsib 
to  him.  His  power  of  supervision  over  the  administration,  where 
has  any  at  all,  is  limited  to  the  right  of  examination  into  the  condi 
d  the  administration  of  their  offices,  and  sometimes  of  removing  tl 
for  gross  negligence,  corruption,  or  misfeasance.^ 

State  AdministraUve  Organization. — ^Though  the  Gover 
is  granted  about  the  same  general  powers  as  the  Preside 
such  as  the  power  of  commander-in-chief,  legislative  poi» 
of  message  and  veto,  and  the  pardoning  power,  his 
ministrative  powers,  which  have  to  do  ^th  appointmei 
removals,  and  the  control  of  the  administration,  are  mt 
more  restricted.  With  the  exception  of  a  few  states 
which  the  executive  department  has  been  reorganized. 
Governor  is  not  the  head  of  the  administration  services 
the  state. 

The  position  of  the  Governor  has  been  influenced  by 
fact  that  many  of  the  important  state  offices  have  b 
made  elective,  and  thus  they  have  been  rendered  in 
pendent  of  the  Chief  Executive.  Also,  the  establishmeni 
ntunerous  boards,  biu'eaus,  and  commissions  with  in 
pendent  powers  has  tended  to  break  up  into  minute 
visions  the  administrative  authority  which  in  the  Fedc 
government  is  concentrated  in  the  President. 

The  chief  power  of  the  Governor  is  to  be  f  oimd  in 
general  provision  which  authorizes  him  to  see  that 
laws  are  faithfully  executed.  This  power  has  been  grea 
restricted  by  the  rule  which  has  been  adopted  everywh 
in  the  United  States  to  the  effect  that  the  Governor  earn 
enforce  laws  imless  specific  provisign  is  made  therefor 
the  constitution  or  statutes.  Consequently,  the  execut 
of  the  laws  is,  for  the  most  part,  in  the  hands  of  offic 
over  whom  the  Governor  has  little  or  no  control.  The  ; 
nrnii  strati ve  powers  of  the  Governor  are  exercised  throi 

^  See  J.  W.  Gamer,  in  the  Cyclopusdia  of  American  Government  (D.  Appl* 
&  Co.,  19x4),  vol  i,  p.  683. 
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appointment,  through  supervision,  and  through  suspension 
or  removal.  The  appointive  power  of  the  Governor, 
although  quite  extensive,  is  limited  by  the  fact  that  the 
most  important  department  heads  are  elected  by  popular 
vote,  and  thus  the  Governor  exercises  very  little  control 
over  these  offices.  His  appointive  power  applies  largely  to 
administrative  boards  and  commissions,  and  it  is  through 
his  authority  over  these  that  he  has  secured  a  greater  in- 
fluence in  the  matter  of  administrative  control.  Further- 
more, the  Governor  has  no  legal  powers  of  supervision  over 
state  or  local  officers  unless  specific  provision  is  made  by 
statute.  The  authority  of  the  Governor  is  exercised  over 
such  officials  by  means  of  requests  for  information  and  by 
the  authority  to  inquire  into  all  phases  of  the  government 
and  to  make  public  his  findings.  With  respect  to  the  power 
of  removal,  the  Governor  also  has  no  general  power,  and  it 
is  only  when  provision  is  made  by  a  constitution  or  statute 
that  he  may  remove  state  officers.  The  lack  of  the  power 
of  removal  and  of  the  right  to  control  executive  officers  is 
the  chief  reason  why  the  executive  branch  of  state  govern- 
ment has  been  less  eflFective  than  that  of  the  Federal 
system.  It  is  generally  stipulated  that  the  Governor  may 
not  remove  without  reasonable  notice,  without  any  charge 
or  specification,  and  without  any  opportimity  being  given 
to  the  officer  to  make  his  defense.^ 

The  problem  in  state  governments  which  is  now  receiving 
most  attention  is  the  creation  of  a  real  executive  with  control 
over  both  removals  and  appointments,  with  supervision  of 
3nd  responsibility  for  the  preparation  of  the  budget,  and 
^th  a  directive  control  over  administrative  departments. 

Steps  Toward  Reorganization  oj  State  Administration,^ — 
The  difficulties  and  problems  involved  in  the  organization 

^  J.  M.  Mathews,  Principles  of  State  Administration  (D.  Appleton  &  Co., 
J9i7).p.  108. 

The  problems  of  administrative  reorganization  in  relation  to  the  budget 
^^  considered  in  part  iv,  chap.  i. 

Por  a  brief  summary  of  the  progress  toward  administrative  reorganization 
f/-  C.  G.  Haines,  "The  Movement  for  the  Reorganization  of  State  Admin- 
istration," University  of  Texas  Bulletin,  No.  1,848,  June,  1920. 
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of  the  executive  departments  of  the  state  have  rece 
led  to  a  general  movement  for  reorganization.  In  orde 
adjust  a  fonn  of  government  planned  for  the  more  pr 
tive  conditions  of  many  years  ago  so  that  the  multit 
nous  functions  which  now  devolve  Upon  state  govemm< 
may  be  performed,  it  has  been  found  necessary  to  estab 
numerous  boards,  bureaus,  commissions,  and  comi 
sioners.  Owing  to  the  fact  that  these  boards  and  bun 
have  been  created  one  at  a  time  as  occasion  arose  and  t 
been  constituted  as  independent  agencies  with  sped 
designated  powers,  state  administration  has  been  lad 
in  the  unity  and  correlation  necessary  to  secure  eoonon: 
and  effident  public  service.  The  organization  of  state 
ministration  contains  to-day  "little  evidence  of  uni 
design  or  systematic  planning.  It  consists  of  a  complia 
mass  of  separate  and  disjointed  authorities,  operating  y 
little  reference  to  one  another  or  to  any  central  contn 
Lack  of  unity  and  of  correlation  in  the  arrangements 
state  administration  has  led  to  dissatisfaction  and  c 
dsms  which  have  resulted  in  a  significant  movement 
reform. 

The  first  step  in  most  states  has  been  the  appointn 
of  a  committee  to  investigate  existing  conditions  an< 
reconmiend  constructive  measures.  Most  of  these  c 
mittees  have  been  designated  as  commissions  on  Effidc 
and  Economy.  A  majority  of  the  commissions  have 
ommended  the  reform  of  administrative  methods,  ar 
few  have  proposed  a  complete  reorganization  of  state 
ministrative  agendes.  Primarily,  the  recommendat 
aim  to  secure  ''greater  concentration  of  power  and  r€S] 
sibility  through  the  consolidation  of  the  numerous  s 
bureaus,  departments,  boards,  and  conmiissions/' 

New  Jersey  was  the  first  to  provide  for  a  spedal  c 
mission  to  investigate  and  to  report  on  the  administra 
agendes  of  the  state.    Comprehensive  investigations  of 

^  J.  M.  Mathews,  PrincipUs  of  State  Administration  (D.  Appleton  & 
1917).  P-  499* 
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Qt]ganization  of  the  administrative  agencies  of  state  govern- 
ment were  inaugurated  in  Minnesota  and  Iowa  in  19 13. 
Two  years  later,  the  New  York  Bureau  of  Municipal  Re- 
search made  an  exhaustive  study  of  the  organization  of  the 
government  of  New  York  State  and  suggested  a  plan  for 
consolidation  and  reorganization.  The  constitution,  which 
embodies  many  of  the  recommendations  of  the  bureau, 
was  defeated  at  the  polls ;  and  the  suggestions  for  reorgan- 
ization by  the  commissions  of  Minnesota  and  Iowa  were 
not  accepted  by  the  legislatures  of  these  states.  Never- 
theless, these  preliminary  studies  served  as  a  guide  to  the 
Illinois  commission,  whose  recommendations  for  consolida- 
tion were  the  first  to  be  carried  into  execution. 

Three  .different  methods  have  been  employed  in  the 
conduct  of  the  investigations.  The  first  and,  imtil  quite 
recently,  the  most  common  method  was  to  authorize  the 
appointment  of  a  special  committee  composed  of  members 
fiom  the  two  legislative  chambers,  and  this  committee 
through  a  series  of  subcommittees  conducted  the  inquiries, 
held  hearings,  and  gathered  and  collected  evidence.  A 
second  method  of  procedure  has  been  the  appointment  of 
an  oflSdal  commission  usually  composed  either  of  executive 
officers  or  of  members  of  the  legislature  and  a  certain  ntim- 
ber  of  appointed  members.  It  is  assumed  that  the  latter 
will  bring  to  the  investigation  special  ability  and  qualifi- 
cations, and  by  devoting  their  entire  energies  to  the  task 
will  render  the  investigation  more  thorough  and  complete. 
This  method  of  combining  the  official  point  of  view  with 
that  of  interested  outside  parties  is  now  frequently  adopted 
in  place  of  the  former  legislative  investigating  committees. 
A  third  method  takes  this  procedure  a  step  farther  by 
authorizing  an  official  committee  to  employ  specialists 
^d  to  place  in  charge  of  such  specialists  the  conduct  of 
investigations.  This  plan  was  followed  in  Illinois  and  in 
Oregon  and  bids  fair  to  replace  the  other  two  methods, 
thereby  introducing  into  the  administrative  branch  of  the 
government  a  practice  which  will  transform  such  adminis- 
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tration,  just  as  the  management  of  business  estat 
has  been  transformed,  through  the  employment  c 

Reorganization  in  Illinois} — ^The  best  illustrat 
method  involving  the  employment  of  specialist: 
found  in  the  movement  for  reorganization  in  th 
Illinois.  Extensive  use  has  been  made  in  other 
the  thorough  investigations  and  the  constructi 
mendations  prepared  by  the  Illinois  commis 
Illinois,  the  legislature  of  19 13  provided  for  the 
ment  of  a  Committee  on  Efficiency  and  Economy 
the  committee  full  power  to  investigate  all  de; 
and  agencies  of  the  state  government.  Under 
tion  of  the  committee  specialists  made  a  survey 
the  agencies  of  state  administration  and  prepared 
plans  for  consolidation. 

As  a  result  of  its  investigations,  the  Illinois  ( 
found  that  a  condition  of  disorganization  and 
existed  in  the  executive  departments  of  the  stal 
ment  which  necessarily  produced  inefficiency  anc 
the  state  services. 

The  main   points  in   the   indictment   may 
summarized : 

There  is  unnecessary  duplication  of  positions  and  salaric 
in  the  chief  officers  of  each  separate  bureau  or  board,  but 
their  staffs  of  clerks  and  employees.  But  this  is  the  sma 
the  loss.  The  work  that  is  imdertaken  is  not  well  done  anc 
more  for  the  results  obtained  than  with  a  more  efficient  c 
Supplies  in  many  cases  are  purchased  in  small  quantit 
office  or  institution,  which  could  be  secured  at  lower  prices 
in  larger  quantities  on  contracts  based  on  competitive  bid; 
by  the  board  of  administration  for  the  charitable  institi 
absence  of  definite  correlation  and  co-operation  betwee 
closely  related  offices,  necessarily  leads  to  loss  and  ineff 
The  only  supervision  provided  by  law  over  most  of  tl 
offices,  boards,  and  commissions  burdens  the  Governor  y 
of  unnecessary  detail  which  no  single  individual  can  effect 

*  See  Report  of  the  Efficiency  and  Economy  Committee  (Illinois 
brief  account,  consult  J.  M.  Mathews*  "Administrative  Reor 
Illinois/*  Supplement  to  the  NationcU  Municipal  Review,  Noven: 
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and  at  the  same  time  does  not  afford  him  either  the  time  or  the  facilities 
for  the  proper  determination  of  the  more  important  questions  of  ad- 
ministrative and  l^islative  policy.  The  present  arrangements  also 
L^  fan  to  provide  the  General  Assembly  with  adequate  information  or 
advice  to  enable  it  to  perform  its  work  wisely,  either  in  making  appro- 
pdatioDS  or  in  enacting  substantive  legislation.  And  while  reports  are 
made  and  published,  they  are  so  numerous  and  poorly  oiiganised  that  the 
geneial  public  fails  to  receive  satisfacUny  information  of  the  work  that 
is  done  and  has  no  satisfactory  means  for  fixing  responsibility  or  of 
discriminating  between  those  officials  who  perform  their  work  wdl  and 
those  who  perform  it  poorly  or  not  at  all.^ 

In  discussing  these  defects  in  detail,  the  committee 
observed  that  under  existing  arrangements  inefficiency  and 
waste  necessarily  arise  from  the  lack  of  correlation  and  co- 
operation in  the  work  of  different  offices  and  institutions 
which  are  carrying  out  similar  or  closely  related  fimctions. 
The  committee  concluded  that  *  *  the  compensation  of  state 
officers  lacks  any  approach  to  uniformity  on  the  basis  of 
work  done."  As  a  result  of  the  absence  of  any  systematic 
organization  of  related  services,  there  is  no  effective  super- 
vision and  control  over  the  various  offices,  boards,  and  com- 
missions. One  of  the  most  serious  defects  arising  from  the 
lack  of  correlation  and  effective  supervision  over  the  sub- 
ordinate authorities  is  found  to  be  the  absence  of  any  satis- 
factory budget  of  estimates  as  a  basis  for  appropriations. 

Appropriations  have  been  based  in  the  main  upon  estimates  and  re- 
quests made  by  the  head  of  each  office,  bureau,  or  board,  most  of  which 
officials  have  not  been  charged  with  a  sufficient  degree  of  responsibility 
^  make  them  careful  and  sparing  in  their  requests.  The  General 
^^sembly  has  been  compelled  to  act  upon  these  requests  without  suffi- 
^t  time,  means,  or  opporttmity  for  adequate  investigation.  The 
^^t  has  been  that  imnecessary  appropriations  have  been  made  in  some 
^^^\  while  in  others  needed  ftmds  for  important  public  services  have 
»ot  been  provided.* 

As  the  result  largely  of  the  absence  of  a  proper  budgetary 
system,  the  accounts  of  the  various  state  authorities  are 

l^forl  of  the  Efficiency  and  Economy  CommUtee  (Illinois),  pp.  18-19. 
/Wa.,p.  2a. 
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entirely  inadequate.  Finally,  with  the  existing  ] 
efl&cient  executive  organization,  both  the  Governor  i 
General  Assembly  fail  to  receive  proper  infomiati< 
advice  as  to  needed  legislation.    The  committee  con 

No  machinery  has  been  provided  by  which  the  recommendat 
proposals  for  1^'slation  from  the  numerous  lists  of  officers,  bos 
commissions  can  be  carefully  weighed  and  sifted  by  officials 
with  responsibility  over  a  large  field  of  administration.  Cc 
measures  are  often  proposed  by  different  state  authorities;  ai 
proposals  are  presented  from  outside  sources  both  on  subject 
and  without  the  jurisdiction  of  existing  executive  officials.  As 
there  is  no  harmonious  legislative  policy  even  formulated; 
measures  enacted  not  only  lack  coherence,  but  at  times  acts  ar 
at  the  same  session  which  contain  directly  contradictory  pr 
There  is  clear  need  for  an  executive  organization  which  w 
possible  a  well-defined  administration  program  of  legislation.^ 

Another  result  of  the  present  methods  of  legislat: 
been  the  creation  of  many  new  and  independent  ( 
ments,  at  an  increased  expense  to  the  state,  where,  ii 
cases,  the  work  might  have  been  more  efficient 
economically  performed  in  connection  with  some  e 
agency. 

Finally,  \mder  the  present  arrangements,  while  the  genen 
is  deluged  with  printed  reports,  it  fails  to  receive  reliable  inf( 
in  digestible  form  as  to  the  conduct  of  the  state  administratio: 
tumble  to  locate  definite  responsibility  for  negligence  or  mi 
in  public  business. 

The  proposed  plan  of  reorganization  provided 
consolidation  of  the  administrative  agencies  unc 
departments.  Bills  to  carry  the  recommendatioi 
effect  were  prepared  by  the  committee  and  sut 
to  the  legislature  with  its  report.  The  legislat 
which  the  report  was  submitted  took  no  action 
two  years  later,  under  the  leadership  of  Governor  L 
a  more  consistent  and  unified  plan  than  that  pr 

'  Report  oj  the  Efficiency  and  Economy  Committee  (Illinois),  p.  23. 
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by  the  committee  was  prepared  and  enacted  into  law 
under  the  title  "Civil  Administrative  Code.**  The  primary 
object  of  the  new  code  was  to  reorganize  and  consolidate 
the  numerous  state  administrative  offices,  boards,  and 
commissions  into  a  limited  number  of  state  departments, 
as  in  the  national  government  of  the  United  States.  Nine 
main  departments  were  created  as  follows : 

1.  Finance. 

2.  Agricultvire. 

3.  Labor. 

4.  Mines  and  Minerals. 

5.  Public  Works  and  Buildings. 

6.  PiibUc  Welfare. 

7.  Public  Health. 

8.  Trade  and  Commerce. 

9.  Registration  and  Education. 

These  departments  absorbed  the  f vmctions  of  forty  execu- 
tive offices  and  fifty  boards  and  commissions,  as  well  as  of 
a  large  ntunber  of  subordinate  positions.  Each  department 
has  at  its  head  a  director  who  is  authorized  to  make  rules 
and  regulations  for  his  department  and  to  fix  salaries  and 
define  the  duties  of  his  subordinates.  Officials  in  charge 
of  important  bureaus  and  divisions,  as  well  as  some  ad- 
ministrative and  a  few  unpaid  advisory  boards,  are  pro- 
vided for  in  the  code.  All  of  these  officials  are  appointed 
by  the  Governor  with  the  consent  of  the  Senate.  The  con- 
solidation does  not  affect  the  elective  officers  provided  for 
in  the  constitution. 

While  the  principle  that  one  man  should  have  complete 
responsibility  in  the  discharge  of  executive  functions  is 
recognized  in  the  Administrative  Code,  it  is  also  recog- 
nized that  in  the  discharge  of  quasi-legislative  or  quasi- 
judicial  functions  it  is  essential  to  have  the  judgment  of  a 
number  of  men.  Consequently,  provisions  were  made  for 
several  boards  or  commissions  for  the  administration  of 
such  departments.  Where  questions  of  policy  are  to  be 
determined  in  the  administrative  departments,  arrange- 
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ments  have  also  been  made  for  the  appointment 
visory  boards. 

The  principal  results  to  be  expected  from  this  reor 
tion  were  pointed  out  in  the  report  of  the  effiden 
economy  committee.  In  the  first  place,  there  i; 
definite  responsibility — ^likewise,  increased  efficiency 
ing  from  the  co-ordination  and  correlation  of  the  nu 
branches  of  state  administration  in  the  nine  main  • 
ments  and  from  the  active  supervision  of  the  direc 
these  departments  by  the  Governor.  Of  special  imp 
are  the  consolidation  of  the  state  correctional  insti 
and  that  of  the  state  normal  schools,  each  organ 
being  under  a  single  authority.  The  new  orgar 
aids  in  securing  more  consistent  and  more  effectiv 
lation,  and  prevents  the  creation  of  additional  and 
officials  and  boards.  According  to  the  judgment  c 
emor  Lowden,  the  Civil  Administrative  Code 

.  .  .  has  more  than  justified  all  expectations  that  were  forr 
ceming  it.  The  functions  of  the  government  are  discharge 
Capitol.  The  Governor  is  in  daily  contact  with  his  administ 
all  its  activities.  Unity  and  harmony  of  administration  hi 
allowed,  and  vigor  and  energy  of  administration  enhanced. 

Reorganization  in  Idaho. — The  second  state  to  ] 
for  complete  administrative  consolidation  was  Ida! 
an  act  known  as  **The  Administration  Consolidatio: 
which  went  into  effect  on  March  31,  191 9,  all  of 
ministrative  agencies  of  the  state  except  those  cre<' 
the  constitution  were  combined  into  new  departm 
follows : 

1.  Agricultiu«. 

2.  Commerce  and  Industry. 

3.  Finance. 

4.  Immigration,  Labor,  and  Statistics. 

5.  Law  Enforcement. 

6.  Public  Investments. 

7.  Public  Welfare. 

8.  Public  Works. 

9.  Reclamation. 
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In  accordance  with  the  Consolidation  Act,  the  duties 
^nd  salaries  of  subordinate  officials  are  fixed  by  the  head 
of  the  department  concerned,  with  the  approval  of  the 
Governor.   Since  the  Consolidation  Act  changed  merely  the 
agencies  through  which  administrative  duties  are  to  be 
carried  on,  without  corresponding  changes  in  state  law,  the 
responsibility  was  placed  by  the  act  upon  the  Governor  to 
devise  a  practical  working  basis  for  co-operation  and  co- 
ordination of  work,  eliminating  duplication  and  overlapping 
of  functions."    By  means  of  the  Consolidation  Act  more 
than  forty  offices,  boards,  commissions,  and  other  adminis- 
trative agencies  were  abolished.     Governor  D.  W.  Davis 
of  Idaho  thus  characterizes  the  change  introduced  by  the 
act:* 

This  is  the  dawn  of  a  new  era  in  civil  administration.  As  I  have 
watched  the  workings  of  the  new  plan  of  the  Cabinet  form  of  centralized 
state  government  in  Idaho,  where  fifty-one  departments,  boards,  and 
bureaus  have  been  put  under  nine  heads,  I  am  convinced  of  this.  I 
have  actually  seen  the  enthusiasm,  the  exchange  of  ideas,  the  feeling 
o[  added  responsibility,  as  I  sat  in  the  Cabinet  meetings  and  have  noted 
the  difference  between  the  old  regime  and  the  new,  and  I  have  come  to 
believe  the  day  past  when  the  worn-out,  creaking  system  of  state 
government  will  do.  That  the  red  tape  and  costly  dupUcation  of  the 
past  is  gone  in  Idaho  is  my  firm  belief. 

Reorganization  in  Nebraska. — Nebraska,  like  other  states, 
had  a  decentralized  administrative  system.  There  were 
niunerous  administrative  agencies,  each  created  by  statute 
as  the  occasion  arose  and  independent  of  other  agencies, 
with  powers  and  duties  specifically  enumerated  by  statute. 
A  committee  of  the  Nebraska  legislattu*e  recommended  in 
19 14  that  a  survey  be  made  of  the  administrative  services 
of  the  state  in  order  to  bring  about  consolidation  and 
reorganization.  The  legislative  efforts  toward  reform 
were  supplemented  by  the  interest  and  support  of  the 
Governor,  with  the  result  that  consolidation,  in  so  far  as 

'  See  "How  ildministrative  Consolidat\ot\  \s'^OTVAT\^\xs.\^^>iwiV  "^"^  ^ 
W.  Davis,  NaUonal  Municipal  Review^  vo\.  vm,  p.  b\«>. 
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the  constitution  of  the  state  permits,  was  accomplist 
1 919  by  the  passage  of  the  Civil  Administrative  ( 
Under  this  Code,  the  following  departments  were  en 

1.  Finance. 

2.  Agriculttire. 

3.  Labor. 

4.  Trade  and  Commerce. 

5.  Public  Welfare. 

6.  Public  Works. 

Eight  constitutional  officers  and  four  constitu 
boards  are  retained,  as  are  also  the  statutory  boai 
Equalization  and  Agriculture,  each  of  which  is  made  ; 
of  the  appropriate  department.  The  object  of  the  Cod 
to  combine  the  statutory  administrative  agencies  a 
transfer  their  duties  to  one  of  the  new  departments, 
cording  to  the  language  of  the  Code,  the  civil  administi 
is  vested  in  the  Governor,  who  is  aided  in  the  admir 
tion  of  the  laws  by  the  heads  of  the  six  departments. 

The  heads  of  the  departments  are  appointed  b 
Governor,  and  appointments  to  subordinate  positioi 
made  by  the  Governor  in  consultation  with  the  head 
department  concerned.  In  some  respects,  the  Net 
plan  does  not  involve  so  complete  centralization  as 
provided  for  in  the  codes  of  Illinois  and  Idaho,  but  i 
braska  an  effort  was  made  to  codify  the  administ 
law  of  the  state  and  thereby  to  eliminate  duplication 
overlapping  functions.  In  all  three  of  the  states  which 
attempted  consolidation,  a  revision  of  the  constitutio 
be  necessary  to  complete  the  process  and  to  do  awaj 
anomalies  which  hamper  effective  administration. 

Reorganization  in  Massachusetts. — Massachusetts  i 
lished  a  Commission  on  Economy  and  Efficiency  in 
but  little  was  accomplished  in  the  direction  of  reorgi 
tion  until  a  special  committee  of  the  legislature  propos 
1Q17,  a  tentative  plan  of  consolidation  based  on  a  stu 
the  Illinois  Code.    This  plan,  which  contemplated  tl 

*  Session  Laws,  chap.  cxc. 
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cntion  of  the  elective  constitutional  officers,  proposed  to 
lOmbine  about  two  hundred  independent  agencies  into 
Jeven  btu-eaus  or  departments.  The  constitutional  con- 
rention  which  convened  the  next  year  failed  to  agree  upon 
t  consolidation  plan,  but  submitted  to  the  voters  the  propo- 
rtion (which  was  carried)  to  the  effect  that,  before  January 
c,  1 92 1,  the  executive  and  administrativie  work  of  the 
commonwealth  shall  be  organized  into  not  more  than 
twenty  departments.  In  the  legislative  session  of  191 9, 
various  plans  for  consolidation  were  considered,  and 
these  were  finally  combined  into  an  Administrative  Con- 
fldidation  bill  which  has  been  enacted  into  law.^  In 
addition  to  the  constitutional  departments  of  Secretary 
of  the  Commonwealth,  Treasurer  and  Receiver-General, 
Auditor  and  Attorney  General,  sixteen  departments  were 
created. 

Among  the  features  of  consolidation  in  Massachusetts 
are  the  concentration  in  the  control  of  state  purchases  and 
the  custody  of  state  property,  and  the  appointment  of  de- 
partment chiefs  and  assistants  by  the  Governor,  usually 
^th  the  consent  of  the  cotmcil. 

Numerous  other  states  have  taken  steps  in  the  direction 
of  consolidation  of  administrative  functions.  The  experi- 
ence of  New  York  illustrates  the  general  trend  and  gives 
a  suggestive  stunmary  of  the  reorganization  movement. 
Reorganization  was  begtm  in  New  York  by  the  appoint- 
ment of  a  committee  of  inquiry,  which  made  a  few  recom- 
nendations  that  were  enacted  into  law.  This  preliminary 
¥ork  led  to  a  plan  to  secure  a  description  of  the  government 
rf  the  state  and  appraisal  of  its  work  by  the  New  York 
3ureau  of  Municipal  Research  preparatory  to  the  calling 
rf  a  constitutional  convention.  The  report  of  the  bureau 
vith  its  recommendations  represents  a  thorough  analysis 
xf  state  administration,  with  suggestions  for  reorganization 
vbich  may  be  briefly  presented  as  illustrative  of  the  trend 
^ward  reorganization  of  state  government. 

'  Session  Laws,  1919,  chap.  cccl. 
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Plan  of  New  York  Bureau  of  Municipal  Research. 

I.  An  executive  department  with  the  Governor  as  the  responsible  1 
I.  A  staff  of  permanent  technical  advisers  constantly  engagi 

the  scrutiny  and  review  of  the  officers  engaged  in  adn 

tration. 
3.  A  group  of  proprietary  and  legal  officers  in  charge  oi 

fiscal,  property,  and  legal  interests  of  the  government. 
3.  A  group  of  departmental  heads  in  charge  of  the  several  pi 

service  divisions  of  the  government,  such  as  the  labor  de 

ment,  the  health  department,  the  public  works  departc 

and  so  forth. 

II.  The  legislature — presumably  of  one  house,  although  this  is  1 
necessary  implicatiui  of  the  bureau  program. 

1.  A  staff  of  permanent  advisory  agencies,  such  as  the 
drafting  commission  and  the  commissioner  charged  witl 
duty  of  indexing  the  statutes. 

2.  The  abolition  or  restriction  of  district  representation  an< 
adoption  of  some  system  of  proportional  representation 

3.  The  restriction  of  local  legislation  by  city  and  county  1 
rule,  thus  confining  legislative  operations  to  matters  of 
state-wide  public  interest. 

III.  Executive  and  legislative  relations. 

1.  Power  of  the  legislature  to  call  the  Governor  and  his  Ca 
officers  to  the  floor  of  the  house  and  subject  them  to  inter] 
tions  relative  to  administration. 

2.  Power  of  the  Governor  and  his  Cabinet  officers  to  appe 
the  floor  of  the  house  to  propose,  defend,  and  explain 
proposals. 

3.  Power  and  duty  of  the  Governor  to  prepare  the  appropri 
bill  for  all  administrative  (as  distinguished  from  legisl 
and  judicial)  purposes,  and  restriction  of  the  legislature  t 
right  of  elimination  and  reduction  of  items. 

4.  Power  of  the  Governor  to  dissolve  the  legislatiire  and  st 
the  issues  at  stake  to  the  voters  at  a  general  election  in  \ 
a  Governor  and  legislature  would  be  chosen. 

IV.  The  organization  of  all  administrative  functions  into  a 
related  groups,  each  imder  a  head  appointed  and  remo 
by  the  Governor  and  manned  by  experts  protected  ag 
the  spoils  system  and  surroimded  by  conditions  relatr 

pay,  promotion,  welfare,  and  discipline  conducive  to  efiBd 

I  In  order  to  unify  and  systematize  the  various  boards 

commissions,  the  bureau  proposed  that  the  state  adm 
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rative  service  shotild  be  organized  into  eleven  depart- 
nents. 

.  It  was  provided  in  the  plan  of  the  bureau  that  heads  of 
lie  departments  were  to  be  appointed  by  the  Governor 
vithout  the  consent  of  the  Senate,  and  that  these  were  to 
lold  ofiice  at  his  pleasure.  Bureau  and  divisional  chiefs 
were  to  be  chosen  by  the  respective  departmental  heads 
ind  were  to  have  a  permanent  tenure  based  upon  satisfac- 
tory and  efficient  service.  The  eleven  departments  were  to 
DC  organized  into  a  Governor's  Cabinet,  to  which  were  to  be 
added  the  Secretary  of  State  and  a  Director  of  the  Bureau 
of  Administration.  The  latter  was  to  be  composed  of  a  staff 
of  technical  experts  to  be  at  the  disposal  of  the  Governor 
for  investigation,  review,  and  report.  Though  the  proposed 
plan  of  the  bureau  involves  too  great  changes  to  be  adopted 
as  a  whole  by  any  state,  various  features  of  the  plan  have 
been  enacted  into  law,  and  the  tendencies  toward  reor- 
ganization are  in  the  direction  of  the  major  proposals  in  the 
bureau  plan. 

General  Principles  of  Reorganization  Movement — ^Ex- 
traordinarily large  appropriation  bills  enacted  by  the  legis- 
lature of  New  York  led  the  Governor  to  appoint  a  non- 
partisan body,  known  as  a  Reconstruction  Commission,  to 
prepare  a  report  on  retrenchment  and  reorganization  in  the 
government  of  the  state.  ^  In  an  elaborate  report  sum- 
marizing the  facts  and  principles  involved  in  the  recon- 
struction movement,  the  commission  proposed  a  detailed 
plan  for  the  unification  and  consolidation  of  the  various 
departments  of  the  State  of  New  York.  The  present  state  \ 
jovemment  is  thus  characterized : 

.  .  a  miscellaneous  collection  of  187  officers,  boards,  commissions,  and 
)ther  agencies.  They  are  nearly  all  independent  of  one  another  and 
no6t  of  them  are  subject  to  no  direct  and  effective  supervision  by  a 
superior  authority  .  .  .  the  many-headed  administrative  structure 
li  New  York  whidi  scarcely  deserves  the  name  of  organization  has  grown 


^  Introductory  statement  by  the  Governor  to  the  Report  on  Reconstruc- 
aociv  New  Yoric,  1919. 


up  mainly  as  a  result  of  haphazard  mcthcxls  of  legislation  by  wl 
ofliccs,  hoards,  and  agencies  arc  created  from  year  to  year  w 
or  no  reference  to  existing  authorities.' 

In  making  this  inquiry  the  commission  found  1 
nearly  every  state  public  attention  has  been  f 
drawn  to  the  necessity  of  reducing  expenditin-es  or  i 
holding  them  to  the  lowest  point  consistent  with  the 
discharge  of  public  functions  and  fair  conditions  of  ei 
ment.  The  commission  found  also  that  the  movem 
economy  and  efficiency  had  passed  beyond  the  st 
protest  and  discussion.  Examination  of  the  laws  c] 
commissions  to  investigate  adniihifi^tion  brings  o 
fact  that  waste  and  duplication  inevitably  accompa 
maintenance  of  conflicting  and  competing  office 
boards.  The  reports  filed  by  the  several  commissic 
in  substantial  agreement  on  the  following  points,  ace 
to  the  summary  of  the  Reconstruction  Commission 

1.  State  administration  is  a  collection  of  offices,  boards,  an 
agencies  which  have  been  created  from  time  to  time  by  legisla 
without  consideration  being  given  to  the  desirability  of  grou 
related  work  in  one  department. 

2.  The  board  or  commission  type  of  organization  for  purely 
istrative  work  is  generally  inefficient,  owing  to  the  division  of 
and  absence  of  initiative  and  responsibility.  This  applies  w 
force  to  departments  in  which  there  are  important  quasi-juc 
quasi-legislative  fimctions  combined  with  administrative  fu 
Boards  have  been  successful  in  many  cases  in  carrying  out  s 
and  inspectional  functions  and  in  the  general  supervision  of  ed 
Ex'Officio  boards  are  almost  never  effective. 

3.  Widely  scattered  and  independent  agencies  of  state  gov< 
cannot  be  effectively  supervised  and  controlled  either  by  the  leg 
or  the  Governor. 

4.  When  such  a  large  number  of  agencies  is  independent 
Governor,  he  cannot  be  held  responsible  to  the  voters  for  an 
and  economical  management  of  public  business.^ 

The  budget  recommendations  have  passed  beyoi 
theoretical  stage,  for  a  majority  of  the  states  have  ei 

*  Report  of  Reconstruction  Commission,  New  York,  p.  6.  *  Ibt 
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egtslation  providing  for  a  consolidated  budget  system,  with 
/arying  provisions  as  to  methods  of  preparation,  legislative 
review,  and  enactment  into  law.  Half  of  these  states  have 
placed  squarely  upon  the  Governor  the  responsibility  for 
initiating  the  budget. 

The  recommendations  with  reference  to  the  reorganiza- 
tion of  boards,  offices,  and  commissions  have  not  been 
accepted  by  the  state  legislatures  as  readily  as  proposals 
for  budget  reform.    The  reasons  are  obvious.    A  consolida- 
tion of  a  htmdred  or  more  offices,  boards,  and  other  agencies 
affects  political  patronage  more  vitally  than  does  a  budget 
system,  and  it  requires  considerable  courage  and  intelli- 
gence on  the  part  of  a  legislature  to  reorganize  an  entire 
system  of  state  government. 

The  general  principles  of  the  plans  of  administrative  con- 
solidation now  in  operation  in  a  few  states  and  proposed  for 
many  other  states  may  be  thus  briefly  stunmarized : 

1.  The  consolidation  of  all  administrative  departments,  commissions, 
offic5es,  boards,  and  other  agencies  into  a  small  number  of  departments, 
each  headed  by  a  single  officer,  except  departments  where  quasi-legisla- 
tive and  quasi-judicial  or  inspectional  and  advisory  functions  require 
aboard. 

2.  The  adoption  of  the  principle  that  the  Governor  is  to  be  held 
responsible  for  the  administration  of  the  State  and  is  to  have  the  power 
to  choose  the  heads  of  departments  who  are  to  constitute  his  Cabinet 
and  who  are  to  be  held  strictly  accoimtable  to  him  through  his  power 
to  appoint  and  remove  and  through  his  leadership  in  budget  prepara- 
tKML  This  involves  among  other  things  the  reduction  in  the  number 
of  elective  administrative  officers  to  two — the  Governor,  and  a  Comp- 
troller to  act  as  independent  financial  auditor. 

3.  The  extension  of  the  term  of  the  Governor  to  four  years  and  the 
careful  adjustment  of  the  terms  of  department  heads  with  reference  to 
the  term  of  the  Governor.  Excepting  members  of  boards  with  over- 
la^ppmg  terms,  department  heads  should  have  the  same  term  as  the 
Governor. 

4-  tThe  grouping  of  related  offices  and  work  in  each  of  the  several 
<lcpartments  into  appropriate  divisions  and  bureaus,  responsibility  for 
*^  branch  of  work  to  be  centralized  in  an  accountable  chief. 

5-  A  budget  system  vesting  in  the  Governor  the  full  responsibility 
fw  presenting  to  the  Legislature  each  year  a  budget  containing  all 
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expenditures  which  in  his  opinion  should  be  undertaken  b) 
and  a  proposed  plan  for  obtaining  the  necessary  revenues — su 
to  represent  the  work  of  the  Governor  and  his  Cabinet.  In 
of  all  appropriations  based  upon  the  budget  in  a  single  ger 
priation  bill.^ 

Undoubtedly  some  progress  has  been  made  in 
and  consolidation  resulting  from  the  new  admi 
codes.  But  a  review  of  the  movement  for  reorg 
raises  some  pertinent  problems.  For  example,  v, 
solidation  accomplish  very  much  which  merely  r 
the  oiffices  and  places  them  under  a  few  grand 
without  changing  substantiaUy  the  relation  of  the 
to  his  Cabinet  and  the  relation  of  Cabinet  officer 
subordinates,  leaving  to  the  legislature  as  heret 
minute  definition  of  duties  and  fimctions?  The 
that  the  Federal  government  has  ten  departmen 
more  or  less  miscellaneous  group  of  agencies  ui 
does  not  assure  efficiency  in  the  Federal  go^ 
Again  the  inquiry  is  frequently  raised  in  the  com 
of  the  reorganization  of  administration,  whethei 
connection  between  the  Governor  and  his  Cabine 
Cabinet  and  legislature  is  not  an  imperative  ne 
efficiency  and  economy  are  to  be  practiced  in  state 
tration.  To  this  end  not  a  few  advocate  for  stat 
ments  the  adoption  of  the  primary  features  of  th< 
system  of  England,  which  is  also  in  operation  in 
self-governing  colonies.  That  some  form  of  ( 
operation  between  the  legislative  and  executiv 
ments  is  desirable  all  will  agree,  but  how  to  su 
such  co-operation  and  not  sacrifice  principles  rej 
indispensable  is  a  leading  issue.  Finally,  there 
who  admit  the  advantages  of  unity  and  co-c 
among  administrative  departments  but  who  feai 
gers  involved  in  such  a  plan  in  case  a  Chief  Ex 
either  inefficient  or  corrupt.    They  see  in  a  system 


*  Condensed  from  Report  of  the  RecoQstruction  Commission, 

pp.  II-I2. 
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o  secure  good  results  under  strong  executives  a  dangerous 
x>wer  which  may  be  wielded  so  as  to  do  incalctilable  harm. 
Sence,  unless  better  arrangements  are  devised  to  dispose 
)f  corrupt  and  incompetent  executives  they  believe  adminis- 
native  reorganization  unwise  which  concentrates  power 
iito  the  hands  of  a  single  officer.  It  is  pointed  out  in  this 
xmnection  that  administrative  concentration  in  city  gov- 
smments  has  worked  well  when  reform  administrations 
nave  been  elected,  but  that  the  return  of  corrupt  and  tm- 
principled  political  machines  has  merely  given  the  poli- 
ticians a  better  type  of  machine  to  foster  their  wily  designs. 
It  remains  to  be  seen  whether  the  results  of  administrative 
consolidation  are  such  as  to  commend  it  to  public  support 
and  to  dispel  the  gloomy  forebodings  of  those  who  give 
warning  as  to  dangers  ahead.  ^ 

Administrative  Reorganization  in  Municipal  Government. 
— Administrative  reorganization  in  city  government  has 
been  accomplished  in  several  hundred  cities  under  two 
forms  of  city  charters  known  as  the  commission  govern- 
ment and  the  city-manager  plans.  The  commission  form 
of  government,  first  introduced  in  Galveston,  has  brought 
a  virtual  revolution  in  city-charter  making. 

The  form  of  city  government  which  developed  in  the 
United  States  in  the  early  part  of  the  nineteenth  century, 
and  which  now  largely  prevails,  is  the  mayor  and  council 
plan,  which^  in  addition  to  the  mayor,  includes  a  cotmcil 
elected  by  wards  and  a  ntunber  of  independent  adminis- 
trative officials  chosen  either  by  popular  vote  or  by  the 
city  cotmcil.*  In  1901,  Galveston,  in  order  to  meet  the 
emergencies  created  by  the  flood,  petitioned  the  legislature 
for  authority  to  place  the  administration  of  city  affairs  in 
the  hands  of  a  small  board  of  business  men.  The  legislature 
comi^ed  with  this  request  and  created  a  conmiission  of 


>  Prepare  a  chart  of  the  present  administrative  organiwaUan  of  your  state. 
Suggest  a  plan  for  administrative  consolidation, 

*  The  number  dL  cities  with  mayor  and  council  form  of  government  is 
•pprozimatel/  10,300. 
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five  members,  three  to  be  appointed  by  the  Govern 
two  to  be  elected  by  the  voters  of  the  dty.  The  a] 
ment  of  dty  officers  by  state  authority  was  held 
45titutional,  with  the  result  that  the  legislature  amenc 
act  in  1903  so  that  the  other  members  of  the  Gal 
commission  could  be  chosen  by  popular  vote.  Ii 
Houston  adopted  a  similar  charter,  and  two  years  la 
l^slature  of  Iowa  passed  an  act  permitting  any  dty 
state  having  a  population  of  more  than  twenty-five 
saiid  to  adopt  a  commission  type  of  government. 
Moines  was  the  first  dty  to  adopt  a  charter  tmd 
act  and  the  Des  Moines  plan  has  become  a  model  f  o 
of  the  later  commission-government  charters. 

Features  0/  Cammissian  Government. — In  brief,  th 
provides  for  the  concentration  of  all  legislative  and 
tive  functions  in  a  small  board  consisting  of  a  may 
four  commissioners  at  large  for  a  term  of  two  yean 
Under  the  Des  Moines  plan  the  business  of  the 
grouped  into  five  departments:  Public  Affairs,  Ac 
and  Finance,  Public  Safety,  Streets  and  Public  Im 
ments.  Parks  and  Public  Property.  The  commissiom 
is  elected  mayor  becomes  ex-officio  head  of  the  depai 
of  Public  Affairs  while  each  of  the  other  commissio 
assigned  to  the  head  of  one  of  the  other  departme 
majority  vote  of  the  coimcil.  All  offidals  and  em( 
in  the  department  are  appointed  by  the  coundl  as  a 
Provision  is  also  made  for  the  appointment  of  a  be 
three  dvil-service  commissioners  to  have  charge 
admini'straticn  of  the  dvil-service  law.  The  Des  1 
plan  introduces  also  the  initiative,  referendum,  and 
which  were  not  provided  in  the  Galveston  charter, 
mission  government  has  been  established  by  four  di 
methods — ^namely,  by  general  commission  gover 
laws  enacted  by  the  legislature,  by  spedal  legi 
charters,  optional  charter  laws,  and  home-rule  chart 

*  The  numb^  of  cities  with  commission  form  of  government  is 
matdy  400, 
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The  main  principles  of  commission  government  which 
5  einbodie4  in  the  new  city  charters  are  as  follows: 

t.  The  adoption  of  a  city  charter  by  the  voters  thtis  putting  into 

set  the  principle  cl  home  rule. 

I.  The  entire  city  business  is  placed  in  the  hands  of  a  small  board, 

tally  from  three  to  ten  members,  who  exercise  legislative,  executive, 

1  administrative  functions. 

\.  Nominations  and  elections  are  generally  to  be  held  under  an 

angement  for  nonpartisan  ballots. 

|.  Wards  are  abolished  and  the  members  of  the  cotmcil  are  elected 

a  general  ticket. 

5.  The  mayor  is  usually  denied  the  veto  power. 

S.  Most  of  the  charters  provide  for  the  initiative,  referendum,  and 

aU. 

J.  As  a.  rule,  provision  is  made  for  popular  vote  on  public -service 

nchises. 

$.  The  charters  provide  generally  for  publicity,  open  sessions,  and 

othly  reports. 

).  An  improved  method  of  accounting  with  uniform  accounts,  a 

;u]ar  system  of  auditing,  and  other  devices  to  improve  financial 

iditions  are  usually  added. 

to.  Most  of  the  charters  provide  for  civil  service  for  appointments 

the  subordinate  positions.^ 

One  of  the  conspicuous  features  with  regard  to  commission 
vemment  is  that  it  involves  a  return  to  the  concentration 
power  and  responsibility,  both  as  to  executive  and  legis- 
ive  matters  into  the  hands  of  a  small  body  such  as  was 
.ablished  in  the  council  system  under  which  the  first 
ies  in  the  United  States  were  governed.  Only  a  few 
ies  have  voted  to  return  to  the  mayor  and  council  form  of 
vemment  after  having  once  adopted  a  commission 
arter.  But  certain  defects  in  the  plan  of  organization  for 
mmission-govemed  dties  have  been  apparent  from  the 
ginning  and  have  miUtated  against  the  success  of  the  plan 
operation. 

For  example,  commissioners  are  elected  as  representatives 
the  people  and  at  the  same  time  as  directors  of  adirdnis- 

Por  a  brief  summary  of  the  movemeiii  lur  commission  government  in 
lerican  cities  see  BtdUtinsfor  the  Constitutional  Convention^  Massachusetts, 
7-18,  vol.  i,  no.  12,  p.  451. 
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trative  departments.  An  elected  commissioner  ha 
form  technical  functions.  Commission  charters 
instead  of  a  single  executive,  a  five-  or  seven-heade 
tive.  The  chief  defects,  then,  have  been  found  ti 
ignoring  of  the  need  of  administrative  experts 
lack  of  concentration  of  administrative  power.  V 
is  claimed,  can  select  men  to  determine  policies  c 
as  a  board  of  advisers,  but  cannot  intelligently  sele 
of  departments. 

Owing  to  such  weaknesses  and  certain  imsati 
results  from  those  elected  to  fill  positions  in  com 
governed  cities,  it  has  been  found  necessary  to 
new  type  of  charter  embodying  more  concentr; 
authority  and  greater  responsibility.  The  genei 
ciples  of  successful  administration  for  private  a 
well  as  for  government  service  are  now  generally  c 
to  be: 

1.  For  the  administration  of  departments,  a  single  adra 
with  the  concentration  of  power  and  responsibility  directly 
a  single  executive  head. 

2.  To  advise  and  determine  policies,  boards,  or  commissi< 
as  groups  of  advisers  or  directors. 

3.  Choosing  of  subordinates  on  a  basis  of  merit,  training,  ar 
public  service. 

4.  Popular  control  through  the  selection  of  a  board  or  c< 
with  general  powers  of  legislation,  or  ordinance  making,  and 
determining. 

These  principles  have  been  incorporated  into  a  n 
of  city  government  known  as  the  commission -mana. 
of  government. 

Features  of  City-manager  Type  of  Charter. — The 
of  the  city -manager  plan,  or  more  recently  knowi 
commission-manager  plan,  are  a  single  elective  1 
commission  supervisory  and  legislative  in  funct 
members  of  which  give  only  part  time  to  municif 
and  receive  nominal  salaries  or  none,  and  an  ap 
chief  executive  or  city  manager,  selected  by  th 
from  anywhere  in  the  country  and  holding  office 
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sasure  of  the  board.  The  manager  appoii;its  and  con- 
3ls  the  remaining  city  employees  subject,  as  a  rule,  to  ade- 
late  civil  service  provisions. 

The  National  Municipal  League,  through  a*  committee 
;>pointed  to  prepare  a  model  charter,  has  approved  the 
ity-manager  plan  in  a  suggested  charter  which  has  recently 
e^  adopted  by  the  league  and  is  recommended  to  cities 
hroughout  the  country.  This  committee,  comprised  of 
pecialists  on  mtmidpal  government  from  various  sections 
){ the  United  States,  approved  the  city-manager  feature  as 
I  valuable  addition  to  the  commission  plan  and  recom- 
nended  to  charter  makers  serious  consideration  of  the  in- 
Jusion  of  this  feature  in  the  making  of  new  charters.  The 
xanmittee  summarized  the  advantages  of  the  city-manager 
plan  as  follows : 

I.  It  creates  a  single-headed  administrator  instead  of  the  five  separate 
idministrators  as  in  the  Des  Moines  plan.  This  administrative  tmity 
nakes  for  harmony  between  municipal  departments,  since  all  are  subject 
X)  a  common  head. 

3.  The  city-manager  plan  permits  expertness  in  administration  at 
ht  point  where  it  is  most  valuable — namely,  at  the  head. 

3.  It  permits  comparative  permanence  in  the  office  of  the  chief  exec- 
itive,  whereas  in  aU  plans  involving  elective  executives  long  tenures 
ire  rare. 

4.  The  city-manager  plan  permits  the  chief  executives  to  migrate 
nxn  dty  to  city,  inasmuch  as  the  city  manager  need  not  be  necessarily 
i  resident  of  the  city  at  the  time  of  his  appointment,  and  thus  an  experi- 
Qced  man  can  be  summoned  at  an  advanced  salary  from  a  similar 
>ost  in  another  city. 

S-  The  city-manager  plan,  while  giving  a  single-headed  administra- 
ioQ,  abolishes  the  one-man  power  seen  in  the  old  mayor-and-council 
^.  The  manager  has  no  independence  and  the  city  need  not  suffer 
rem  his  personal  whims  or  prejudices,  since  he  is  subject  to  instant 
orrection,  or  even  discharge,  by  the  commission.  Likewise,  in  the 
^(XQmission  each  member's  individual  whims  or  prejudices  are  safely 
ittlnaerged  and  averaged  in  the  combined  judgment  of  the  whole  com- 
nissioQ,  since  no  member  exerts  any  authority  in  the  municipal  govem- 
nent  save  as  one  voting  member  of  the  commission. 

6.  The  dty-manager  plan  abandons  all  attempts  to  choose  adminis- 
trators by  popular  election.    This  is  desirable. 

7-  The  dty-manager  plan  leaves  the  lines  of  responsibility  tmmis- 
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takably  clear,  avoiding  the  conSusion  in  the  Des  Moines  plan 
the  responsibiUty  of  the  individiial  oommisstoners  and  tha 
commission  as  a  whole. 

8.  It  provides  a  basis  for  better  discipline  and  harmony,  i 
as  the  city-manager  cannot  safely  be  at  odds  with  the  comm 
can  the  Des  Moines  commissioners  in  their  capacity  as  dq 
heads,  or  the  mayor  with  the  council  in  the  mayor-an 
plan. 

9.  It  is  better  adapted  for  large  cities  than  the  Des  Moii 
Large  cities  should  have  more  than  five  members  in  their  con 
to  avoid  overloading  the  members  with  work  and  responsibilit; 
avoid  conferring  too  much  legislative  power  per  individual 
Unlike  the  Des  Moines  plan,  the  city-manager  plan  permits  such 
commissions,  and  so  opens  the  way  to  the  broader  and  more  d 
representation  which  large  cities  need. 

10.  In  very  small  cities,  by  providing  the  services  of  one 
manager  instead  of  five  or  three  paid  conmiissioners,  it  makes 
economy  in  salaries  and  overhead  expenses. 

11.  It  permits  ward  elections  or  proportional  representatio 
Des  Moines  plan  does  not.  One  or  the  other  of  these  is  likely 
desirable  in  very  large  cities,  to  preserve  a  district  of  such  si2 
will  not  be  so  big  that  the  cost  and  difficulty  of  effective  ca 
will  balk  independent  candidacies,  thereby  giving  a  monopoly  0 
nominations  to  permanent  political  machines. 

12.  It  creates  positions  (membership  in  the  commissior 
should  be  attractive  to  first-class  citizens,  since  the  service  offe 
tunities  for  high  usefulness  without  interruption  of  their  private 

The  city  -  manager  plan  is  then  a  form  of  gove 
which  combines  the  ideas  of  the  small  representatio 
elected  at  large  on  a  nonpartisan  ballot,  possessin 
the  larger  powers  of  the  cities  and  subject  to  cert 
portant  checks  in  the  hands  of  the  electorate,  wi 
centration  of  administrative  power  into  a  single  inc 
chosen  by  the  representative  body  because  of  expe 
fessional  qualifications.  Such  a  plan  adopts  the  \ 
features  of  commission  government  and  remedies  1 
fundamental  defects  of  that  form. 

The  fundamental  feature  of  the  city -manager  ch 

/• 

*  Taken  from  pamphlet  issued  by  the  National  Municipal  League 
Commission  Plan  and  the  Commission-manager  Plan  of  Municipa 
ment,"   Majority  Report,  pp.  17  ff. 
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the  provision  with  respect  to  the  manager  which  deals  with 
his  selection,  with  his  powers  and  duties  and  his  control 
over  the  administrative  forces  of  the  city.  To  be  an  ef- 
fective manager  he  must  be  given  large  powers,  and,  though 
checks  must  be  placed  upon  him,  he  must  not  be  interfered 
with  in  the  management  of  departments  and  in  the  details 
of  administration.  In  order  to  make  the  work  of  the  city 
manager  effective  it  is  necessary  to  introduce  two  other 
important  features  in  city  government.  The  first  is  a  scien- 
tific budget  system  along  with  uniform  accounting  and  ac- 
curate and  thorough  auditing  methods.  Such  provisions 
will  make  it  possible  for  the  manager  to  insure  good  results 
and  at  the  same  time  safeguard  the  public  interest  where  it 
is  most  vitally  affected — namely,  in  the  treatment  of  the 
city's  revenues  and  expenditures.  Furthermore,  special 
arrangements  should  be  made  for  civil  service  in  the  ap- 
pointment of  subordinate  positions  in  the  city  government. 
If  the  city  charter  makes  adequate  provisions  for  the  city 
manager  to  introduce  a  scientific  budget  system,  provides 
for  the  merit  system  in  the  appointment  of  subordinate  offi- 
cials, and  creates  a  commission  to  select  the  manager  and 
to  advise  with  him  in  the  passage  of  ordinances  and  in  the 
determination  of  the  policies  of  the  city,  it  is  thought 
possible  by  this  plan  to  secure  a  form  of  administration 
more  effective  and  with  better  results  than  under 
any  plan  of  administration  thus  far  adopted  in  American 
dties.^ 

The  commission  form  of  government  and  the  city- 
Jiianager  plan  have  each  led  to  certain  marked  improve- 
ments in  municipal  administration.  Commission  govern- 
ment has  resulted  in  greater  concentration  of  authority 
and  a  more  direct  location  of  responsibility,  with  more 
effective  popular  control.  The  city -manager  plan  has  had 
a  tendency  to  encourage  the  selection  of  men  of  adminis- 

*By  October,  1920,  186  cities  were  operating  under  city-manager  charters. 
^  Bulletins  for  the  Constitutional  Convention,  Massachusetts,  191 7-18,  vol.  i, 
^^'  J3.  on  "The  City -manager  Plan  of  Municipal  Government." 
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train  men  for  the  responsibilities  of  this  position 


•  1 


the  main,  the  selections  made  for  managers  have  be 
among  those  who  have  demonstrated  their  admini 
ability  in  other  fields  of  endeavor.  With  the  con: 
or  council  serving  as  a  board  of  directors,  and 
manager  and  subordinates  selected  on  the  merit 
better  opportimity  is  afforded  to  manage  public 
efficiently.  It  remains  for  American  cities  to  de 
professional  class  of  administrators  whose  tenure 
permanent  and  based  solely  upon  merit.  No  read 
form  of  charter  can  change  ramshackle  into  effid 
ministration,  and  it  is  quite  easy  to  place  too  much  e: 
on  charter  making  to  the  neglect  of  equally  import 
tors  in  city  government.  But  charter  maJdng  has 
to  bring  to  the  light  some  of  the  essential  elements  < 
ness  in  present  methods  of  administration,  and  to  < 
tiate  the  functions  to  be  alloted  to  an  elected  .com 
those  which  should  be  performed  by  appointive  offic 
those  on  which  the  electorate  itself  should  render  a 
Publicity  has  rendered  the  problem  of  improving 
ministration  much  clearer,  and  has,  at  least,  poir 
way  to  remove  some  of  the  serious  defects  whi< 
served  as  handicaps.^ 
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officers  in  these  districts  are  determined  in  detail  by 
statutes.  Such  control  as  is  exercised  over  local  units 
is  in  large  part  prescribed  by  the  legislatiu^.  Formerly, 
this  r^[ulation  was  provided  in  special  and  local  acts 
which  dealt  separately  with  each  locaUty.  But  the  evils 
of  such  a  system  of  special  legislation  led  to  the  con- 
stitutional requirement  that  powers  and  duties  of  local 
government  bodies  shall  be  dealt  with  in  general  acts. 
It  has  been  necessary,  however,  to  permit  the  legislature  to 
prescribe  by  special  acts  for  the  regulation  of  certain 
matters  wUch  cannot  be  completely  and  satisfactorily 
comprehended  in  general  laws.  Thus,  while  the  principle 
of  special  acts  has  been  condemned,  the  courts  have  found 
it  necessary  to  permit  the  practice  to  a  limited  extent  in 
order  to  provide  for  exceptional  drctunstances  which  are 
constantly  arising.  The  general  result  of  this  practice  has 
been  to  interfere  with  the  indepentience  of  local  imits  and 
to  render  it  diffictilt  to  distingtp^h  between  affairs  which 
are  central  and  those  which  arer'local  in  character. 

The  second  characteristic  of  local  administration  in  the 
United  States  is  the  great  ntmiber  of  authorities  which  are 
iiulependent  of  one  another  and  are  not  under  the  control 
or  direction  of  any  central  power.  According  to  Professor 
Goodnow, 

TIk  nile  18  that,  notwithstanding  most  of  the  authorities  in  the  local 
8reas  attend  to  a  great  deal  of  work  which  interests  the  commonwealth 
^  a  whole,  they  shall  still  be  elected  by  the  people  of  the  localities  in 
^Uch  they  act,  and  when  elected  shall  act  free  from  almost  all  central 
Administrative  cxmtrol.  Seldom  do  we  find  that  any  administrative 
Authority  has  the  power  to  direct  them  how  they  shall  perform  their 
duties  or  to  quash  or  amend  their  action  or  to  exercise  any  disciplinary 
power  over  them.  .  .  .  The  general  characteristic  of  the  American 
system  of  local  administration  is  that  it  is  from  the  administrative 
point  gI  view  extremely  decentralized.  The  administrative  control, 
^^  central  and  local,  is  believed  to  be  imnecessary  because  of  the 
detailed  enumeration  in  the  statutes  of  all  the  powers  of  the  local  cor- 
porations, and  of  the  officers  in  the  local  areas.  Everything  is  so  fully 
'^Sulated  by  the  l^islature  that  there  is  little  room  left  for  adminis- 
trative instructions  to  be  sent  either  by  the  central  authorities  of  the 
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commonwealth  or  any  superior  local  authority.  In  order  to  insure 
that  officers  will  perform  the  duties  imposed  upon  them  by  the  statutes, 
resort  has  been  had  to  the  sanctions  of  the  criminal  law.  To  the  viola- 
tion of  almost  every  official  duty  is  attached  a  criminal  penalty  wfaidi 
is  to  be  enforced  by  the  ordinary  criminal  courts.  Detailed  enumera- 
tion of  official  duties  in  the  statutes  and  punishment  of  the  violaticn 
of  official  duties  by  the  criminal  courts  are  thought  to  be  sufficient  to 
insure  efficient  and  impartial  administration  and  to  obviate  the  neoesBity 
of  forming  any  strong  administrative  control.^ 

The  third  characteristic  of  local  administration  in  the 
United  States  is  that  the  services  are  performed  by  lay  or 
nonprofessional  officers.  Frequently  officers  receive  small 
salaries  or  per  diem  allov^rances.  Officers  are  selected  from 
the  ranks  of  the  ordinary  vocations  of  life  to  serve, for  a 
short  term,  and  are  then  returned  to  private  life.  ' 

Though  numerous  exceptions  have  been  made  to  these 
principles,  they  remain  basic  in  all  local  administration. 
The  peculiarities  of  these  principles  in  operation  may  be 
better  appreciated  in  comparison  with  the  French  system 
of  local  administration  and  the  English  method  of  pro- 
visional orders.  There  are  marked  differences  between  the 
method  of  administering  local  government  in  England  and 
in  the  United  States  and  the  method  employed  in  con- 
tinental European  countries. 

The  French  System  of  Local  Administration 

In  the  first  place,  admim'stration  in  France  is  carefuly 
divided  into  central  affairs,  which  are  largely  in  charge  of 
central  officers  with  strict  control  and  supervision,  and 
local  affairs,  which  are  almost  entirely  in  the  hands  of 
local  officers.  In  the  second  place,  continental  European 
countries  do  not  attempt  to  define  the  duties  of  local  gov- 
ernmental bodies,  but  merely  formulate  general  principles 
of  local  administration  which  are  to  be  carried  into  effect, 
the  details  of  which  are  to  be  filled  in  by  the  local  officers 

*  F.  J.  Goodnow,  Comparative  Administrative  Law  (Students'  Edition), (by 
courtesy  of  G.  P.  Putnam's  Sons,  \siot>\  vo\.  *\,  ^^*  aaV-^v^* 
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selves.  The  officers  of  local  corporations,  such  as 
ies  and  cities,  are  not,  as  in  the  United  States,  author^ 
rf  enumerated  powers,  but  have  the  right  to  exercise 
)wers  which  they  wish,  provided  they  conform  to  the 
al  laws  applicable.  All  local  bodies,  however,  are  sub- 
to  a  central  administrative  control  which  prevents 
from  encroaching  upon  the  domain  of  the  central 
Timent  and  from  acting  contrary  to  the  best  interests 
i  nation  as  a  whole. 

view  of  the  fact  that  the  French  system  of  adminis- 
m  has  been  accepted  as  a  model  for  the  majority  of 
nental  European  countries  and  has  been  followed  to 
[^derable  extent  in  South  and  Centred  American 
5,  it  seems  desirable  to  undertake  a  brief  survey  of  the 
al  plan  of  the  French  system.* 
r  the  purpose  of  local  administration  France  is  divided 
lepartments  known  as  administrative  districts.  Each 
•tment  is  a  unit  for  carrying  out  central  affairs,  and  is 
a  corporation  with  its  own  officers  and  with  many 
s  of  a  local  nature  to  perform.  At  the  head  of  the 
"tment  is  a  prefect,  who  is  appointed  and  removed 
le  president  of  the  Republic  on  the  recommendation 
e  Minister  of  the  Interior.  The  office  of  prefect  is  re- 
xi  as  professional  in  character  and  as  requiring  special 
ing  and  qualifications.  The  prefect  is  in  charge  of 
al  affairs,  in  accordance  with  which  it  is  his  duty  to 
hat  the  laws  and  decrees  of  the  central  government 
tffectively  carried  into  operation.  He  appoints  and 
isses  a  large  number  of  officers,  such  as  postmasters, 
5  officers,  prison  wardens,  collectors  of  taxes,  highway 
eers,  and  teachers  in  the  schools.  **He  has  also  a  wide 
r  of  direction  and  control  over  the  acts  of  all  these 
Ts  and  may  remove  them  from  office.  He  has  a  large 
e  ordinance  power  where  the  matters  to  be  regtilated 

r  a  more  complete  account  of  the  French  system  of  local  administra- 
Jee  F.  J.  Goocmow,  Comparative  AdministraHve  Law,  vol.  i,  book  iii, 
vi,  from  which  this  account  is  condensed.  Cf.  also  E.  M.  Sait,  Govern" 
\nd  PolUics  of  France,  chap,  viii  (World  Book  Company,  1920). 


350         PRINCIPLES    AND   PROBLEMS   OP   GOVBRNMBNT 

are  of  such  a  character  as  to  need  uniform  regulation.*'^ 
The  prefect  likewise  exercises  an  extensive  control  over  the 
smaller  units,  the  communes.  As  a  local  officer  for  the 
department,  he  appoints  officers  in  the  departmental  ser- 
vice, has  charge  of  the  financial  administration  of  the 
department,  and  directs  the  management  and  contfol  of 
all  departmental  public  works.  He  prepares  the  depart- 
mental budget  and  is  the  executive  officer  of  the  de- 
partmental council  which  determines  the  general  pcdides 
of  the  management  of  the  department. 

By  the  side  of  the  prefect  is  the  council  of  the  prefecture, 
composed  of  members  appointed  and  dismissed  by  the 
President  of  the  Republic.  They  are  salaried  and  pro- 
fessional officers  and  may  not  follow  any  other  occupation. 
The  council  is  an  administrative  body,  and  as  such  advises 
the  prefect  in  all  of  his  duties  and  responsibilities.  The 
prefect,  however,  is  not  obUged  to  act  in  accordance  with 
the  advice  so  obtained. 

In  addition  to  constilting  with  the  professional  council 
which  is  associated  with  him,  the  prefect  is  ftuther  expected 
to  advise  and  consult  with  a  body  known  as  the  depart- 
mental commission.  This  commission  is  composed  of  from 
four  to  seven  members  who  are  elected  by  the  general 
council  of  the  department.  The  members  of  commissions 
receive  no  salary  and  may  follow  other  occupations.  The 
main  duty  of  the  commission  is  to  present  to  the  general 
cotmcil  the  budget  of  the  prefect,  with  suggestions  and 
recommendations,  and  to  make  an  inventory  of  the  prop- 
erty of  the  department.  Its  consent  is  necessary  to  the 
msddng  of  all  important  contracts.  In  a  measure,  the 
departmental  commission  acts  as  an  executive  committee 
of  the  council,  which  may  delegate  other  powers  and  duties 
to  this  body. 

Composed  of  members  elected  on  the  basis  of  universal 
suffrage,  the  general  council  is  the  legislative  body  for  the 

*  F.  J.  Goodnow,  Comparative  Administrative  Law,  vol.  i,  book  iii,  chap» 
vi,  p.  273. 
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department.  Members  are  elected  from  cantons  for  a  term 
of  six  years,  one-half  of  the  members  retiring  every  third 
year.  Ordinarily  the  coundl  meets  twice  a  year,  but  it 
may  be  convened  on  other  occasions  by  order  of  the  Presi- 
dent. General  control  over  the  local  affairs  of  the  depart- 
ment is  exercised  by  the  council,  subject  to  central  control 
and  supervision.  All  of  the  department  property,  finances, 
taxes,  highways,  with  the  exception  of  state  roads,  depart- 
mental public  works,  and  pubUc  salaries  are  in  charge  of 
the  council,  which  also  exercises  an  extensive  supervision 
over  the  communes.  With  respect  to  central  affairs,  the 
council  is  closely  supervised,  and  its  acts  may  be  vetoed  on 
the  recommendation  of  the  prefect.  In  financial  matters 
and  in  the  preparation  of  the  budget,  it  is  necessary  that . 
the  acts  of  the  cotmdl  have  the  approval  of  the  central 
administrative  authorities. 

While  in  central  affairs  the  acts  of  the  cotmcil  are  thus 
subject  to  a  review  and  control,  it  is  true  that  in  purely 
local  affairs  the  management  of  the  department  is  almost 
entirely  in  the  hands  of  the  general  council.  For  the  pur- 
pose of  local  government,  each  department  is  divided  into 
o^ondissements,  or  districts,  at  the  head  of  which  is  placed 
an  under-prefect  and  a  district  council.  The  imder-prefect 
is  appointed  and  dismissed  by  the  President  and,  like  the 
prefect,  is  a  professional  officer.  The  primary  duty  of  the 
under-prefect  is  the  carrying  out  of  the  orders  of  the  prefect 
ioT  the  district  over  which  he  has  control.  In  the  appor- 
tionment of  taxes  for  the  district  the  council  advises  with 
the  under-prefect. 

The  most  important  unit  for  local  government  in  France 
is  the  commune.  Communes  are  historic  units,  all  of 
Prance  being  subdivided  into  nu*al  or  urban  communes. 
The  government  of  the  commune  is  in  charge  of  a  mayor 
and  several  deputies,  who  are  elected  by  the  mimicipal 
council  from  among  the  members  of  that  body.  These 
officers  serve  during  the  term  of  the  council,  but  may  be 
suspended  by  the  prefect  of  the  department  for  one  month, 
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by  the  Minister  of  the  Interior  for  three  months,  and  may 
be  removed  by  the  President  of  the  Republic.  For  the  carry- 
ing out  of  central  duties,  the  prefect  exercises  control  over 
the  acts  of  the  mayor.    The  mayor  and  his  deputies  are 
unsalaried  and  are  not  professional  officers.    Like  the  pre- 
fect, the  mayor  is  a  central  officer  and,  as  such,  is  expected 
to  enforce  the  laws  and  decrees  made  by  the  central  govern- 
ment.   For  this  purpose  he  has  control  of  police,  election 
and  health  officials,  and  is  granted  a  large  ordinance  power. 
He  has  the  right,  also,  to  issue  ordinances  to  maintain  good 
order,  public  peace,  and  health.    As  a  local  officer,  he  has 
the  appointment  of  the  communal  officers,  and  it  is  his  duty 
to  take  charge  of  the  details  of  local  administration.    He 
draws  up  the  budget  of  the  commune,  orders  the  payment 
of  all  expenditures,  has  charge  of  the  revenue  and  property, 
executes  contracts,  and  supervises  all  acts.     "But  in  all 
these  matters,  it  must  be  remembered  that  the  mayor  is 
simply  to  execute  the  decisions  of  the  municipal  council, 
which  has  the  final  determination  of  all  matters  of  com- 
munal interest."* 

The  legislative  body  for  the  commune  is  the  municipal 
council,  elected  by  universal  manhood  suffrage  for  a  term 
of  four  years.  Ordinarily  the  council  holds  four  sessions  a 
year,  and  the  duties  of  the  council  relate  to  the  general 
supervision  and  control  of  the  local  affairs  of  the  commune. 
Since  local  government  is  left  largely  to  the  local  officers, 
a  great  many  duties  and  responsibilities  are  placed  upon 
the  council,  with  the  arrangement,  however,  that  the 
budget  and  important  financial  •undertakings  must  receive 
the  approval  of  the  central  administration  before  being 
carried  into  effect. 

The  general  characteristics  of  the  French  system  of  local 
administration,  may,  then,  be  summarized  as  follows: 

I.  Larger  powers  are  granted  to  local  governments  in  France  thai* 
in  the  United  States  or  in  England.     "A  French  city  may  adopt  sucH 

'  F.  J.  Goodnow,  Comparative  Administrative  Law,  vol.  i,  book  iii,  chap- 
vi,  p.  289. 
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istttuttons  of  local  concern  as  it  may  see  fit  without  being  obliged,  as 
i  so  often  the  case  in  the  United  States,  to  appeal  to  the  legislature 
or  power." 

2.  Along  with  the  grant  of  large  powers  to  local  corporations  is  the 
;>rovidon  for  central  administrative  control  over  their  actions.  Central 
contrd  is  exercised  for  three  purposes:  i.  To  force  local  officers  to 
act  in  such  a  way  that  matters  of  general  concern  will  not  suffer  by 
neg^gence  or  carelessness;  2.  To  prevent  local  corporations  from  en- 
aoacfaing  upon  the  sphere  of  central  administration;  3.  To  prevent 
the  localities  from  extravagance  and  unwise  financial  administration. 

3.  The  officers  who  attend  to  the  detailed  work  of  the  administration 
are  for  the  most  part  professional  in  character.  They  are  salaried 
officials^  devote  their  whole  time  to  the  work,  and  are  supervised  and 
directed  in  large  part  by  instructions  issued  by  central  administrative 
anthorities.^ 

It  is  evident,  then,  that  the  French  system  of  local  ad- 
ministration is  fundamentally  different  from  that  of  either 
England  or  the  United  States,  where  the  duties  of  local 
authorities  are  minutely  defined  in  statutes.  But  the  obvi- 
ous defects  of  this  arrangement  have  been  remedied  in 
England  by  the  establishment  of  a  system  of  central  control 
and  by  an  ingem'ous  device,  known  as  **  pro  visional  orders" 
designed  to  relieve  the  legislature  of  the  duty  of  determining 
the  details  of  administrative  routine. 

English  Method  of  Provisional  Orders  ^ 

In  order  to  provide  for  central  control  over  local  author- 
ities and  to  relieve  the  legislature  of  providing  for  the  de- 
tails of  the  duties  and  responsibilities  of  local  officers,  the 
device  known  as  "provisional  orders"  has  developed  in 
England.  It  was  formerly  the  practice  in  England,  as  in 
the  United  States,  to  grant  powers  to  local  units,  such  as 
counties,  boroughs,  and  parishes,  by  general  law  or  by 
spedal  statute.  As  the  administrative  needs  of  local 
governments  increased,  the  requests  for  special  legislation 
pew  so  numerous  that  Parliament  was  forced  to  seek  relief. 

'P.  J.Goodnow,  op.  cit.,  pp.  292-294. 
..*^BuUeHns far  Constitutional  Convention,  Massachusetts,  191 7-18,  vol. 
M.  no.  30,  p.  367,  from  which  this  account  is  condensed. 
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To  reduce  the  great  number  of  private  and  local  bi 
Parliament  vested  general  powers  over  local  authorities 
boards  or  departments,  such  as  the  Local  Govemmc 
Board  and  Board  of  Trade,  and  permitted  these  boai 
to  grant  further  powers  by  provisional  orders  within  we 
defined  limits  and  restrictions.  A  provisional  order  m 
De  defined  as  "an  ordinance  made  by  a  department  of  t 
government  which  acquires  the  force  of  law  either  aut 
matically  after  a  fixed  period ...  or  by  the  express  confirm 
tion  of  Parliament  itself."^ 

Legislation  passed  by  Parliament  with  reference  to  loc 
sifairs  is  usually  drawn  in  broad  terms  and  in  many  cas 
made  permissive.  This  is  particularly  true  of  laws  whi< 
confer  powers  upon  municipalities.  In  such  laws,  boi 
ever,  it  has  become  more  and  more  usual  to  insert  a  dau 
providing  that  any  mtmidpality  which  desires  to  exerci 
such  permissive  power  must  first  secure  by  provision 
order  the  approval  of  the  Local  Government  Board,  or  tl 
Board  of  Trade,  or  the  Home  Office.  If,  for  example,  i 
English  municipality  wishes  to  borrow  money  or  to  enga 
in  any  form  of  public-service  enterprise,  it  ordinarily  a 
plies  for  a  provisional  order,  not  for  a  special  act,  as  in  tl 
cx)untry.  When  an  appUcation  for  a  provisional  order 
made  on  behalf  of  any  local  authority,  an  inquiry  or  heari) 
is  held  by  an  inspector  of  the  central  board.  This  is  2 
ranged  by  sending  the  officer  to  the  mimicipality  co 
cemed;  upon  his  report  and  after  an  examination  of  ti 
information  obtained  by  him,  the  order  is  then  issued 
refused. 

In  some  cases  the  orders  issued  by  the  various  admini 
trative  authorities  are  final ;  but  in  other  cases  the  statut 
require  that  provisional  orders  shall  be  laid  before  tl 
Houses  of  Parliament,  and  that  they  shall  not  go  in 
effect  if  either  of  them  passes  a  resolution  of  disapprov 
within  a  certain  prescribed  period.    It  is  difficult  to  dra 

« 

^  BuUeiins  far  Canstiluiumal  ConveiUian,  Massachusetts,  1917-189  voL 
no.  30,  p.  367. 
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y  definite  line  between  those  matters  in  which  the  action 
the  administrative  authorities  is  final  and  those  that 
list  be  laid  before  Parliament,  because  the  procedure  in 
ly  instance  depends  upon  the  subjedt  matter  of  the  pro- 
sional  order,  upon  the  statute  under  which  it  is  granted, 
id  upon  the  question  as  to  whether  or  not  the  order  is 
pposed.  ScHne  of  the  provisibilal  orders  which  are  re- 
aired  to  be  laid  before  Parliament,  whether  opposed  or 
ot,  are  those  granted  by  the  Board  of  Trade  to  railways 
rr  raising  capital,  in  regard  to  deciding  upon  working 
Sreements,  and  other  matters.  Among  the  orders  that 
mst  be  submitted  to  Parliament,  if  opposed,  are  those 
sued  by  the  Local  Government  Board  granting  charters 
)  boroughs,  changing  botmdaries  of  parishes,  providing 
tellings  for  the  working  classes,  and  so  on. 
As  a  general  practice,  however,  it  may  be  said  that  pn>- 
isional  orders  conferring  important  powers  mu^t  be  sub- 
litted  to  Parliament  for  formal  ratification.  Every  year 
icfa  of  the  provisional  orders  as  are  thus  submitted  are 
(tmped  together  into  a  series  of  consolidated  measures, 
ttown  as  Provisional  Orders  Confirmation  Acts,  and 
assed  through  the  usual  stages  like  other  private  bills, 
hey  may  be  amended  or  rejected  at  the  discretion  of 
atUament ;  but  as  a  matter  of  fact  it  is  rare  that  any  pro- 
isional  order  is  stricken  from  one  of  these  bills  ih  Parlia- 
ifeilt.  During  the  last  fifty  years,  for  example,  nearly  four 
lousand  provisional  orders  have  been  issued  by  the  Local 
ovemment  Board,  and  of  these  only  about  thirty-five,  or 
ss  than  i  per  cent,  have  been  rejected  by  Parliament. 

Rbcent  Changes  in  the  American  System  op 

Administration 

Chief  among  the  problems  of  administrative  organization 
ttd  practice  in  the  United  States  are  the  tendencies  in  the 
Erection  of  greater  centralization  in  administration  and  the 
itiDduction  and  extension  of  the  practice  of  supplementing 
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statutes  by  administrative  orders  on  a  plan  similar  to  1 
French  and  English  systems. 

Administrative  Centralization. — The  executive  depa 
ments  of  the  Federal  government  have  been  organized 
a  plan  of  specific  and  complete  consolidation  and  concc 
tration  of  authority.  A  similar  principle  is  being  appli 
in  the  states  in  the  establishment  of  boards,  bureaus,  ai 
commissions  with  extensive  supervision  over  local  gover 
ment  imits.  This  concentration  of  authority  has  been  e 
tended  primarily  to  the  control  of  education,  health,  road 
and  tax  administration,  but  it  underUes  the  general  mov 
ment  for  the  establishment  of  a  mtdtitude  of  administratis 
agencies.  The  general  ftmction  of  these  agencies  is  to  a 
operate  with  local  units  and  to  aid  in  the  development  ( 
better  standards  of  administration.  In  a  few  instances,  sue 
as  health  and  tax  administration,  authority  is  being  grante 
to  control  local  administration  either  by  the  appointmer 
of  local  officials  through  central  officers  Of  by  the  authorit 
to  send  central  agents  to  the  locaHty  to  perform  the  fun( 
tions  which  are  either  neglected  or  inadequately  performw 
In  cities  the  centralization  movement  has  spread  rapid! 
in  the  adoption  of  commission  government  or  commissioi 
manager  charters  with  administrative  authority  concentra 
ed  in  a  small  board  or  in  a  single  official.  Concentration  hi 
entered  the  field  of  county  government,  in  a  few  instana 
where  the  former  disintegrated  system  is  superseded  b 
the  control  of  a  small  commission  or  of  a  coimty  manage 
Everywhere  the  watchword  is  greater  concentration  < 
authority,  and  correlated  therewith  is  the  idea  of  establisl 
ing  a  more  direct  responsibility  to  the  electorate  throuj 
the  initiative,  referendum,  and  recall.  Administrati\ 
concentration  leads  to  important  modifications  of  the  trad 
tional  theory  of  separation  of  powers  and  the  legislatis 
control  over  the  details  of  administration — two  of  tf 
primary  principles  in  the  formation  of  the  America 
system  of  government.  Just  as  the  theory  of  the  separatic 
of  powers  has  been  abandoned  to  secure  more  effectis 
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administration  in  county,  city,  and  state  governments,  so  the 

practice  of  the  determination  of  administrative  organization 

in  detail  by  legislatures  is  being  limited  or  abandoned  entirely. 

Adminisffaiive  Orders  to  Supplement  Statutes. — ^Though 

executive  officers  in  the  United  States  are  limited  in  their 

actions  to  powers  and  duties  defined  in  the  laws,  it  is  quite 

impossible  for  the  legislature  to  regtdate  all  of  the  details 

of  administration.    This  fact  is  recognized  in  the  creation 

of  commissions  with  certain  prescribed  rule-making  powers 

and  in  the  granting  of  a  limited  ordinance  power  to  the 

President  and  state  executive  officers  in  charge  of  such 

matters  as  immigration,  customs,  and  taxation. 

Pcur  people  are  aware  of  the  great  extent  to  which  public  adminis- 
\  tratioQ  in  the  United  States  national  government  is  controlled  by 
means  of  administrative  regulations  or  orders,. in  the  nature  of  sub- 
ofdinate  l^islation.  ...  It  is,  of  cotirse,  true  that  administrative 
regulations  in  the  United  States  are,  on  the  whole,  of  comparatively 
less  importance  than  Orders  in  Council  and  departmental  regulations 
>n  Gfeat  Britain;  and  relatively  still  less  important  than  have  been 
the  administrative  ordinances  of  the  German  Bimdesrath  or  the  decrees 
issued  in  the  name  of  the  President  of  the  Republic  of  France,  and 
similar  regulations  in  other  European  countries.  But  the  voltune 
aod  importance  of  such  administrative  regulations  in  the  national 
admmistration  of  the  United  States  are,  nevertheless,  deserving  of 
much  more  attention  than  they  have  hitherto  received 

Tbere  are,  indeed,  besides  presidential  proclamations  and  executive 
orders,  many  elaborate  systems  of  executive  regulations  governing  the 
transaction  of  business  in  each  of  the  executive  departments  and  in 
the  various  services  both  within  and  without  these  departments.  These 
mdude  organized  codes  of  regulations  for  the  army,  the  navy,  the 
postal  service,  the  consular  service,  the  customs  service,  the  internal 
revenue  service,  the  coast  guard,  the  patent  office,  the  pension  office, 
the  land  office,  the  Indian  service,  the  steamboat  inspection  service, 
the  immigration  and  the  naturalization  bureaus,  and  the  civil-service 
"lies.  In  addition  to  long-established  tyjjes  of  regulations,  there  have 
heen  many  new  series  of  regulations  issued  in  recent  years  both  before 
the  war  and  more  recently  by  the  new  war  agencies,  such  as  the  Food 
^  Fuel  Administrations,  the  War  Industries  Board,  and  the  War 
Trade  Board.* 

.• 

Mohn  A.  Fairlie,  "Administrative  Legislation,"  Michigan  Law  Review 
(January,  < 920),  vol.  xviii,  pp.  181-182. 
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Among  the  most  important  departments  issuing  rules  and 
regulations  having  the  force  of  law  are  the  Army  and  Navy 
departments,  the  Department  of  Agriculture,  the  Treasury 
Department,  and  the  Post  Office,  Commerce  and  Labor 
Departments.  In  addition,  ordinance-making  powers  are 
exercised  by  the  Interstate  Commerce  Commission,  the 
Federal  Trade  Commission,  the  Federal  Reserve  Board, 
and  the  Farm  Loan  Board.  ^  That  these  regulations  have 
in  many  instances  the  full  force  and  effect  of  laws  is  the 
conclusion  of  the  Supreme  Coiut  in  iiumerous  cases  in- 
volving such  regulations.* 

A  similar  tendency  is  apparent  in  the  powers  granted 
to  commissions  in  state  governments.  For  example,  civil 
service  conunissions,  public  utility  commissions,  state 
boards  of  health,  education,  etc.,  have  been  authorized  to 
issue  rules  having  the  full  force  and  effect  of  laws.  When, 
as  in  IlUnois  and  New  Jersey,'  this  authority  is  extended  to 
the  determination  of  the  salaries  and  duties  of  subordinate 
officers,  a  practice  is  inaugurated  which  greatly  restricts 
legislative  power  over  administrative  details.  How  far 
this  practice  will  be  extended  and  what  effect  it  will  have 
on  administrative  organization  and  personnel,  it  is  difficult 
to  surmise.  What  form  administrative  organization  will 
take  to  secure  efficiency  and  economy  in  government 
remains  in  large  part  to  be  determined. 

SUPPLEMENTARY   READINGS 

F.  J.  GooDNOW,  Comparative  Administrative  Law  (Student's  Edition), 
(G.  P.  Putnam's  Sons,  1903). 
A  thorough  and  comprehensive  treatise  on  the  principles  and 
problems  of  administration. 
J.  M.  Mathews,  Principles  of  State  Administration  (D.  Appleton  & 
Co.,  1917). 
The   standard  work  on   the   principles   and   problems   of  state 
administration. 


*  John  A.  Fairlie,  "Administrative  Legislation,"   Michigan  Law  Revinv 
(January,  1920),  vol.  xviii,  pp.  186-187.  *  Ibid.,  pp.  188  ff. 
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W.  B.  MuNRO,  Principles  and  Methods  of  Municipal  Administration 

(The  Macmillan  Company,  191 6)  and 
Herman  G.  James,  Municipal  Functions  (D.  Appleton  &  Co.,  191 7), 
National  Municipal  League  Series,  deal    authoritatively    with 
important  phases  of  municipal  administration. 
G.  A.  Weber,  Organited  Efforts  for  the  Improvement  of  Methods  of 
Administration  (D.  Appleton  &  Co.,  19 19). 
Useful  stmmiary  ci  official  agencies  to  improve  administration. 
C.  G.  Haines,  "  The  Movement  for  the  Reorganization  of  State  Admin- 
istration," University  of  Texas  Bulletin  No,  1848,  June,  1920. 
W.  P.  WiLLOUGHBY,  The  Government  of  Modern  States  (The  C^tury 
Company,  1919),  Chap.  XIV,  The  Executive  Brandi,  and  Chap. 
XVI,  the  Adndnistrative  Branch. 
The  Executive  Department,  Illinois  Constitutional  Convention  Bulletin^ 

No.  9. 
Report  of  Efficiency  and  Economy  Committee,  Illinois,  191 7. 

A  comprehensive  report  on  the  former  administrative  organisation 
of  the  state  of  Illihois,  With  an  analysis  of  defects  and  proposals 
for  reorganization. 
Report  ci  Reconstruction  CcHnmission,  to  Gov.  Alfred  £.  Smith,  on 
retrenchment  and  reorganization  in  the  state  government,  New 
York,  October,  1919* 
State  Administration,  Bulletin  of  Bureau  of  Municipal  Researchy  No.  63, 
New  York,  July,  1915. 
Contains  a  discussion  by  specialists  in  administration  of  the  pro- 
posed amendments  for  the  reorganization  of  the  Executive  Branch 
before  the  New  York  Constitutional  Convention,  191 5. 


^  CHAPTER  VI 

PROBLEMS  IN  THE  ORGANIZATION  OF  COURTS  AND  IN  THE 

ADMINISTRATION  OF  JUSTICE 

''I  do  know  that  the  United  States,  in  its  judicial  procedure,  is  many 
decades  behind  every  civilized  government  in  the  world;  and  I  say 
that  it  is  an  immediate  and  an  imperative  call  upon  us  to  rectify  that, 
because  the  speediness  of  justice,  the  inexpensiveness  of  justice,  the 
ready  access  to  justice,  is  the  greatest  part  of  justice  itself." 

— ^WooDROw  Wilson. 

"Justice  in  the  minor  courts — ^the  only  courts  that  millions  erf  our 
people  know — administered  without  favoritism  by  men  conspicuous 
for  wisdom  and  probity,  is  the  best  assurance  of  respect  for  our  insti- 
tutions."— Charles  E.  Hughes. 

General  Characteristics  of  Judicial  Organization  in 

THE  United  States 

According  to   President  Taft,  "the  greatest  question 
before  the  American  people  is  the  improvement  of  the  ad- 
ministration of  justice,  civil  and  criminal,  both  in  the 
matter  of  its  prompt  dispatch  and  the  cheapening  of  its  use." 
The  problem  of  securing  an  efficient  judicial  system  has 
been  especially  difficult  in  America,  where  the  theory  has 
prevailed  that  all  departments  of  government  must  be 
"based  on  popular  approval  and  sanction.   In  many  respects 
the  judiciary  is  the  most  important  branch  of  the  American 
government.     Because  of  the  extraordinary  authority  ac- 
corded to  the  courts  to  review  and  to  pass  upon  the  validity 
of  legislation,  and  because  of  the  general  phrases  in  consti- 
tutions by  which  legislative  acts  are  measured  on  the  basis 
of  reasonableness  and  justice,  the  judiciary  of  the  American 
government  exercises  a  greater  supervision  and  control 
over  other  departments  than  does  the  judiciary  in  any 
ether    government.      Moreover,    the    failure    to   provide 
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administrative  supervision  over  subordinate  oflficers  has 
left  a  large  responsibility  to  the  courts,  whose  duty  it 
becomes  to  scan  the  authority  of  these  officers,  to  decide 
whether  their  acts  are  within  the  law,  and,  at  times,  to 
determine  whether  public  authority  has  been  exercised 
arbitrarily.  In  each  of  these  rdles  the  American  judiciary 
has  performed  distinct  services  in  addition  to  its  normal 
functions,  which  are  the  settling  of  controversies  that  arise 
and  the  protecting  of  the  citizen  in  his  rights. 

Although  in  England  and  the  United  States  the  courts 
exercise  a  determining  influence  in  the  process  of  law- 
making, it  is  probable  that  in  no  other  instance  have  legis- 
latures ttuned  out  such  an  extensive  and  significant  body 
of  statute  law  as  is  now  represented  by  the  product  of 
American  legislatures. 

Our  "experiment  stations,"  as  Viscovuit  Bryce  termed 
them,  have  been  turning  out  thousands  of  volumes  of  statute 
law  which  constitute  a  veritable  library,  including  session 
laws,  general  statutes,  and  codes  with  numerous  compila- 
tions and  annotations  for  each  state  and  for  the  Federal 
government.     This    voluminous    product    of    lawmakers 
has  called  for  a  mass  of  interpretative  judicial  decisions, 
which,  for  any  one  state,  has  become  so  extensive  as  to 
lead  to  bewildering  confusion,   to  which  lawyers  often 
testify,  but  for  which  no  satisfactory  remedy  seems  avail- 
able.   The  Library  of  Congress  reported  that  in  a  five- 
year  period  610  volumes  of  state  reports  were  issued,  con- 
taining 64,318  decisions,  and  for  the  same  period  there 
appeared  twenty  volumes  of  Federal  reports,  containing 
ii06i  decisions.    The  number  of  statutes  added  to  Amer- 
ican law  during  this  same  period  is  estimated  at  62,014. 
"With  13,000  decisions  of  courts  of  last  resort  being  made 
®^  year,  and  1 2 ,000  laws  annually  enacted  by  the  legis- 
latures, no  man  could  determine  his  rights  without  employ- 
ing attwneys."* 

*R'  H.  Smith,  "Justice  and  the  Poor,"  Bulletin  of  the  Carnegie  Founda" 
'^i^^kiAioamcement  of  Teething,  no.  xiii  (1919),  p.  7. 
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Common  law,  statutes,  and  judicial  decisions  combine  to 
make  law  in  the  United  States  insurmountably  involved 
and  complex. 

Judicial  organization  in  the  United  States  was  originally 
established  in  accordance  with  the  Bnglish  model,  whidi 
at  that  time  involved  a  multiplicity  of  courts.  Under  the 
pioneer  conditions  which  then,  prevailed  in  the  United 
States  the  main  object  was  to  keep  peace,  and  to  accom-(: 
plish  this  end  it  soon  became  necessary  to  develop  rules.* 
At  the  beginning  of  the  nineteenth  century,    . 

American  law  was  tindevelopied  and  tincertain.  Administfation  of 
justice  by  lay  judges,  by  executive  officers,  aiid  by  legislatures  was 
crude,  tmequal,  and  often  partisan,  if  not  corrupt.  The  prime  require- 
ment was  rule  and  system,  whereby  to  guarantee  uniformity,  equality, 
and  certainty.*  j. 

Thus,  the  chief  problem  of  the  formative  period  of 
American  law  was  to  discover  and  to  lay  down  rtdes  which 
would  meet  the  requirements  of  American  Ufe  and  which 
would  effectively  restrict  the  powers  of  the  magistrate  by 
leaving  as  little  to  his  personal  judgment  and  discretion  as 
possible.  The  chief  design  was  to  leave  as  much  freedom 
as  possible  to  the  initiative  of  the  individual  and  to  confine 
governmental  action  to  the  minimtun  required  to  keep  the 
peace.  This  purpose  determined  the  course  of  our  legal 
development  and  the  organization  of  courts  until  the  last 
quarter  of  the  nineteenth  century.' 

The  general  type  of  judicial  organi  zation  in  American  states 
provides  for  four  ootuts  or  sets  of  courts.  First,  there  is  a 
supreme  tribunal  of  appellate  jiuisdiction,  composed  of  a 
fixed  number  of  judges  who  sit  in  this  tribunal  and  who 
review  the  work  of  the  superior  courts  of  first  instance.. 
The  judges  of  the  supreme  tribtmal  are  not  permitted  to 
serve  in  any  other  court.  Sometimes  an  intermediate 
court  is  established  between  the  superior  court  and  the 


*  See  Roscoe  Pound,  "Organization  of  Courts,"  American  Judicature  So- 
ciety Bulletin,  no.  vi.    31  West  Lake  Street,  Chicago. 
*Jbid.f  p.  13.  *Jbid.,  pp.  12-13.  • 
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iprcme  court.  Second,  there  is  a  group  of  superior 
•tuts,  established  in  fixed  districts  with  a  judge  or  number 
judges  assigned  to  each.  As  a  rule  these  judges,  too, 
onot  sit  elsewhere.  Third,  there  are  in  each  county, 
iirt3  with  probate  and  general  jurisdiction  in  civil  and 
minal  matters.  Fourth,  there  is  a  set  of  magistrate 
irts  with  one  for  each  locahty.  These  courts  are  fre- 
ently  presided  over  by  laymen  and  are  usually  supported 
fees. 

rhough  the  plan  of  judicial  organization  as  above  de- 
ibed  served  well  the  needs  of  the  cotmtry  during  the 
;t  decades  of  the  establishment  of  state  governments, 
tain  defects  have  become  apparent  as  the  courts  have 
i  to  deal  with  the  more  complex  and  intricate  conditions 
modem  society. 

Defects  op  American  Judicial  Organization 

Regulation  of  Procedure  by  Legislative  Acts. — A  funda- 
;ntal  difficulty  in  court  organization  in  the  United  States 
that  constitutions  and  legislative  acts  regulate  courts 
d  judicial  procedure  in  too  great  detail.  "The  legislative 
;empt  to  fix  the  machinery  of  justice  in  all  its  details 
ide  of  procedure  a  maze  which  precluded  litigation  unless 
5  suitor  cotdd  engage  counsel  to  guide  his  case  through 
the  technicalities."^  In  England  and  in  European  coun- 
es  it  is  customary  for  the  legislature  to  organize  courts 
d  to  lay  down  certain  general  principles,  leaving  to  the 
urts  the  completion  of  the  details  of  organization  and 
ministration,  and  the  determination  of  rules  and  regula- 
ins  in  matters  of  procedure.  On  the  contrary,  legislatures 
the  United  States  attempt  to  regtdate  in  detail  not  only 
3  organization  of  courts,  but  also  matters  of  procedure. 
le  essential  element  of  flexibility  and  the  adjustment  to 
«t  special  conditions  which  other  countries  provide  are 

R.  H.  Smith,  "Justice  and  the  Poor/'  BuUeiin  of  ike  Carnegie  Foundth 
far  the  AdvdncemetU  of  Teaching,  no.  xiii  (1919),  p.  7. 


'     ^1  A  large  part  of  the  detailed  and  specific  legislative  provisions 

ing  practice  is  really  designed  to  enable  law  Inisiness  to  be  ca: 
without  calling  for  exercise  of  discretion  on  the  part  of  the  cot 
the  evil  results  of  the  absurdly  technical  procedure  which  ob 
many  states  really  come  from  intolerance  of  judicial  control  c 
business  of  cotuls.  A  more  complete  and  unrestricted  control 
court  over  its  own  procedure  would  tend  greatly  to  make  the  i 
t ration  of  justice  more  prompt,  inexpensive,  and  effective.* 

Creation  of  Separate  Courts.^ — In  the  establishm 
courts  in  the  United  States  separate  courts  are  often  c 
without  any  definite  system  of  unification  or  central  o 
A  hierarchy  of  courts  has  been  constituted,  includin 
rule,  justices  of  the  peace,  county  courts,  district  < 
and  a  supreme  court,  with  sometimes  additional  tri 
to  relieve  an  overburdened  docket.  Errors  of  i 
courts  are  of  coiu'se  corrected  on  appeal  to  a  higli 
btuial,  but  in  the  general  administration  of  judicial  aff^ 
supreme  court  does  not  control  the  inferior  courts  a 
inferior  courts  cannot  control  the  justices.  Each  court 
under  general  laws  embodied  in  constitutions  or  legi 
acts,  without  any  direct  control  by  a  higher  aut 
The  absence  of  a  general  plan  of  centralization  in  ac 
trative  matters  has  often  restdted  iti  the  crganizal 
too  many  separate  courts  without  an  adequate  ai 
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locket  compels  other  justices  to  work  overtime  and  yet 
eave  controversies  undetermined.  Furthermore,  it  is  im- 
possible to  differentiate  in  ftmctions  so  as  to  give  a  judge 
who  is  a  specialist  in  some  partictdar  branch  of  the  law  an 
opportunity  to  use  his  ability  where  it  wotdd  coimt  most. 
Judges  must  often  cover  all  branches  of  the  law  and  decide 
every  variety  of  controversy,  a  condition  which  encourages 
superficiality  and  entails  a  great  waste  of  effort. 

The  Selection  and  Retiring  of  Judges, — The  ordinary 
method  of  selecting  judges  in  the  states  is  by  the  ballot  and 
by  a  system  of  nomination  which  places  the  original  choice  in 
the  hands  of  party  organizations.  Though  the  character 
and  ability  of  judges  selected  imder  this  system  have  been, 
on  the  whole,  remarkably  satisfactory,  it  is  nevertheless 
true  that  the  elective  system  does  not  secure  the  best  men 
available  for  the  position  of  judge.  It  is  generally  con- 
sidered that  the  best  state  courts  in  the  United  States  are 
those  in  which  the  judiciary  has  been  appointed,  and  the 
appointive  feature  of  the  Federal  judiciary  is  almost  uni- 
versally commended.  If  a  well-guarded  appointive  system 
can  be  provided  in  which  experience,  training,  and  merit 
count,  it  is  conceded  that  this  is  the  best  method  of  securing 
judges. 

Under  the  American  system,  it  is  exceedingly  difficult 
to  retire  judges  whose  imfitness  has  become  even  notorious. 
The  method  of  impeachment  has  been  found  unsatisfactory 
because  it  is  too  slow  and  cumbersome.  The  proposed 
remedy  for  this  difficulty  is  to  appoint  judges  for  a  long 
:erm  and  to  put  into  operation  a  system  of  recall  with  a 
lufficiently  high  percentage  that  a  judge  could  be  recalled 
mly  in  case  of  flagrant  abuse  of  power,  or  for  other  reasons 
irhich  would  take  from  him  the  confidence  and  support  of 
.  large  majority  of  the  electors.^ 
Our  law  has  frequently  been  interpreted  and  applied  in 

1  See  American  Judicature  Society  Bulletin,  no.  x,  on  "The  Selection, 
enure,  and  Rettxement  of  Judges,  by  James  Parker  Hall,  and  no.  vi,  on 
Methods  of  Selecting  and  Retiring  Judges,"  by  Albert  M.  Kales. 


f:; '■' }  neias  is  caiica  to  one  ot  our  nigner  courts,      iwo 

[\     '[  greatest  chief  justices  of  the  Supreme  Court  wen 

directly  from  poHtical  positions.  Owing  to  the  i 
factory  method  of  selecting  judges  and  certain  : 
defects  in  legal  training,  a  noted  legal  scholar,  after 
thousands  of  judicial  decisions,  sums  up  his  impresi 
the  composite  trait  of  a  typical  court  of  the  United 
tmder  the  following  headings : 

I.  Lack  of  acquaintance  with  legal  science. 
3.  Lack  of  acquaintance  with  legal  history. 
3.  The  philosophy  and  jurisprudence  of  the  law  are  unknowi 

When  frontier  and  primitive  conditions  preva 
physician,  baker,  merchant,  or  perchance  a  lawy 
little  knowledge  of  legal  history,  of  legal  science,  01 
philosophy  of  the  law  might  secure  enough  of  a  \ 
basis  of  the  technicalities  of  the  law  to  decide  o 
controversies  on  a  basis  of  relative  fairness  and 
In  the  early  history  of  the  United  States,  judges  an 
judicial  officers  who  knew  little  laW  determined 
vfersies  by  mealis  of  moral  principles  and  by  the  o 
standards  of  justice  which  prevailed  in  the  com 
concerned.     But  with  the  growing  complexity  of  j 
life  and  of  the  law  itself,  adequate  training  in  legal 
and  in  legal  science  is  indispensable,  and  it  is  a 


"7- 
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la^wyer's  office,  pass  a  perfunctory  examination  in  legal 
lore  and  then  secure  their  education  at  the  expense  of  un- 
fortunate clients.     Fortunately,  the  entrance  to  the  legal 
profession  is  becoming  more  cUfficult  in  all  states,  and  the 
preparation  for  the  bench  should  require,  as  it  now  does  in 
some    advanced    nations,    specialized    preparation    and 
experience. 

Much  time  and  constructive  thought  have  been  given 
to  the  reform  of  executive  and  legislative  machinery  in 
,    cities,  cotmties,  and  states.    And  substantial  progress  has 
;    been  made  in  the  adoption  of  the  short  ballot,  the  commis- 
sion form  of  government  for  cities,  civil-service  reform,  a 
[    budget  system,  and  the  reorganization  of  the  administra- 
tive departments  of  state  government.     It  is  only  within 
recent  years  that  similar  attention  has  been  given  to  the 
reforai  of  the  machinery  for  the  administration  of  justice. 
To  realize  that  reform  and  reconstruction  are  necessary 
in  judicial  procedure  we  need  only  turn  to  the  testimony 
of  legal  specialists. 

Criticisms   op   Present   Methods   of   Administering 

Justice 

In  1906  Roscoe  Potmd  delivered  before  the  American 
Bar  Association  an  epoch-making  address  on  ' '  The  Causes 
of  Pbpular  Dissatisfaction  with  the  Administration  of  Jus- 
tice. '*  At  this  time  many  lawyers  were  imwilling  to  admit 
that  there  were  any  serious  defects  in  the  administration 
of  justice.  But  evidence  has  been  accumulating  to  the 
effect  that 

.  .  .  the  administration  of  American  justice  is  not  impartial,  the  rich 
and  tiie  poor  do  not  stand  on  an  equality  before  the  law,  the  traditional 
method  of  providing  justice  has  operated  to  close  the  door  of  the  courts 
to  the  poor  and  has  caused  a  gross  denial  of  justice  in  all  parts  of  the 
country  to  millioiis  of  persons.^ 

"  R.  H.  Smith,  "Justice  and  the  Poor,"  Bulletin  of  the  Carnegie  Faunda- 
Han  for  the  AdmMCtmeni  of  Teaching,  no.  idiii  (.\9^<)\,  ^^.  l-^^ 


'.  '^  (xjnimunity, 


According  to  the  vSecrctary  of  the  American  Judi 
Society  (an  organization  interested  in  judicial  reforr 
is  no  secret  that  promptness  and  certainty  cf  con^ 
constitute  the  most  effective  deterrent  to  crime 
our  courts  yield  neither  promptness  nor  certa 
Moreover, 

We  have  made  it  altogether  too  easy  to  get  into  court  and  qu 
cult  to  get  out  of  court.  In  every  lai^  city,  there  is  a  host  of 
and  would-be  lawyers  hungry  and  ready  for  business;  and  w 
high-minded  attorney  strives  to  keep  his  client  out  <^  court  ai 
to  serve  him  with  all  honorable  means  at  his  command,  there  is 
number  of  those  who  encotu^ge  litigation  and  derive  their  fati 
from  the  very  entanglements  into  which  they  thrust  their  client 
when  you  add  to  these  lawyers  the  ambulance  chaser,  the  run 
officer,  the  collector,  and  the  constable,  you  have  a  veritable  am 
in  wait  for  clients  and  lawsuits.^ 

Despite  noteworthy  reforms  already  accomplished 
of  our  greatest  states,  a  special  committee  reported  i 
that  "there  still  exist  anomalies,  duplications  of 
unnecessary  cogs  in  the  judicial  machine  creating  fi 
arresting  the  prompt  and  expeditious  functioning 
machine,"  which  condition  leads  to  the  indictment  tl 
administration  of  justice  does  not  progress  so  as  to  c( 
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of  justice  with  many  others  from  the  reports  of  bar 
tions  and  law  journals  would  be  very  discouraging 
►uld  seriously  undermine  the  security  and  integrity 
judicial  system,  were  it  not  that  the  remedy  is  ap- 
and  in  many  instances  easily  applied,  and  were  it 
t  a  beginning  has  been  made  toward  correcting  some 
most  serious  defects.  Before  tmdertaking  a  con- 
ion  of  the  steps  in  judicial  reform,  it  will  be  neces- 
I  review  briefly  some  of  the  obvious  defects  which 
slped  to  render  the  administration  of  justice  ineffec- 
d  tmsatisfactory. 

:ts  in  Methods  of  Judicial  Administration. — Certain 
in  the  methods  of  administering  justice  have  become 
lounced  as  to  call  forth  serious  criticisms.  It  is  pos- 
)  present  only  a  mere  outline  of  the  defects  which 
►ccasioned  the  greatest  objections.  Among  these 
is  the  diflficulty  involved  in  the  mechanical  opera- 
the  law.  In  this  regard,  frequent  application  of 
al  rules  results  in  a  denial  of  justice.  The  tendency 
is  to  become  fixed  and  crystallized  into  settled  rules 
apply  imreasonably  or  tmf airly  in  concrete  cases, 
opean  countries  it  is  customary  to  give  the  judge 
ion  to  decide  contrary  to  the  rule  when  it  is  neces- 
»  do  so  in  order  to  give  justice.  In  France,  judges 
bidden  to  lay  down  general  rules  of  conduct  or  to 
cases  by  holding  that  they  are  governed  by  previous 
Qs.  This  principle  Jends  to  take  away  the  emphasis 
precedent  and  technical  rules-which  at  times'  bind 
ges  too  strictly  in  title  United  States. 
Jiier  difficulty  is  involved  in  the  practice  which  en- 
5S  appeal  of  cases  on  slight  technicalities.  Appeals 
lelay  and  additional  expense.  Delay  frequently  re- 
1  the  formulation  of  a  device  by  which  the  guilty 
Krape.  Liberality  of  appeal  is  favorable  to  the  rich 
id  to  corporations.  The  expenses  of  appeal  to  the 
le  court  of  a  state  aniof  the  United  States  are  very 
accordingly,  only  th^  wealthy ,  tha  cjQ>T^\iaX&  '\s&kl- 


J;'  -  ^ .  present  administration  of  justice.    Many  of  the  smal 

which  should  be  settled  out  of  court  or  by  some  sy; 
arbitration  are  continued  by  the  employment  of  c 
and  a  considerable  amount  of  time  and  expense  is  u 
sarily  wasted.  Other  countries  have  provided  sim] 
expc^tious  methods  of  disposing  of  minor  cases, 
methods  will  be  briefly  considered  in  connection  wi 
posed  remedies  for  the  existing  defects  in  the  adminis 
of  justice. 

The  administration  of  justice  is  hampered  also 
lack  of  adequate  records  and  scientific  methods, 
beginning  ^has  been  made  in  the  securing  of  criminal 
tics.  The  settlement  of  controversies  has  been  in  the 
of  a  slot-machine  process,  decisions  being  rendere 
in  a  mechanical  fashion  without  full  recognitic 
criminals  are  individuals  who  may  need  medical  tre 
or  perhaps  may  be  aided  by  the  investigations 
chology,  sociology,  and  economics. 

Probably  the  worst  feature  of  the  administration 
tice  is  the  cruel  and  brutal  treatment  which  I 
frequently  been  accorded  to  prisoners  in  the  count 
the  prisons,  and  the  penitentiaries.  Recent  investi 
have  brought  to  the  attention  of  the  public  the  h 
revolting^  conditions  have  been  allowed  to  orevail  ur 
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if  the  jurors  usually  selected  is  such  as  to  discredit  the 
Dethod  for  the  determination  of  many  cases  now  requir- 
ng  a  jtuy.  As  often  operated  in  the  cotuts,  the  jtuy 
ystem  puts  a  ban  upon  intelligence  and  honesty  and  a 
kremitim  upon  ignorance,  stupidity,  and  perjury.  The 
Bfficulty  of  selecting  a  jury  in  important  cases  has 
ended  to  delay  the  trial  and  to  discredit  the  entire 
irocess  of  justice.  Piuthermore,  the  jury  is  frequently 
ailed  upon  to  decide  questions  which  are  entirely  beyond 
he  range  of  possibility  of  determination  by  any  except 
sxpc^s  trained  in  the  law  and  in  the  principles  of  evidence. 
V  further  difficulty  lies  in  the  fact  that  the  judge  in  most 
states  is  permitted  merely  to  charge  the  jtuy  as  to  the 
aw  and  is  not  allowed  to  give  his  advice  with  regard  to  the 
:acts  and  the  evidence.  This  consideration  renders  the 
judge,  who  should  be  the  most  competent  to  advise  and  in 
ihe  best  position  to  give  direction,  utterly  tmable  to  render 
in  opinion  which  might  be  of  service  to  the  jury  in  its 
ximing  to  a  correct  and  equitable  conclusion.  One  student 
>f  judicial  reform  is  of  this  conviction : 

No  more  persistent  barrier  to  the  achievement  of  a  just  result  could 
36  oonoeived  by  a  malignant  enemy  of  mankind  than  the  civil  jury 
lystem  as  administered  in  practice.  We  hamper  it  as  a  popular  tribunal 
3y  limiting  the  evidence  which  it  may  consider,  and  by  instructing  it 
inintelligently  concerning  the  law  which  it  is  to  apply.  Then  we  let 
Its  uneducated  prejudices  produce  the  results  and  point  to  them  with 
superstitious  pride,  while  we  erect  alongside  of  it  another  system,  that 
rf  equity  in  which  the  worshiped  jury  plays  no  calculable  part.  Yet 
irith  a  straight  face,  and  with  a  legal  mind  apparently  all  unconscious 
af  inconsistencies,  we  praise  both  systems  as  having  equal  claim  to  our 
idmiratiofL* 

Charges  astoUte  Denial  of  Equality  in  the  Administzation 
jf  Justice. — ^Freedom  and  equality  of  justice  are  designated 
iS  the  "twin  ftmdamental  conceptions  of  American  jtuis- 
prudence.    Together  they  form  the  batic  principle  on  which 

1  C.  A.  Boston^  Annals  of  the  AmeHcan  Acadetfi^  of  PolUical  and  Social 
Science,  vol.  xjodn  (September,  1917),  pp.  iiv^iv 


■I    .•     I  LllC     pi  V>»LCC  LIVJH    KJl     mXJ    11  iKJ.  I  \  IKJ.  LIU.  i.     V>  I  l/H    l\.^-^p\^V^O     VKJ    lli-V^,    1. 

■  "j  and   property,   and   the  enjoyment  of  those  things 

which  human  hfe  and  haj^piness  depend,  in  so  far  a 
enjoyment  does  not  infringe  upon  the  rights  of  otl 
Freedom  and  equality  of  justice  depend  upon  two  t 
namely,  an  impartial  substantive  law  and  a  just  ac 
tration  of  the  law.*    With  regard  to  these  it  is  gei 

'R.  H.  Smith,  "Justice  and  the  Poor,"  chap.  i. 

The  appearance  of  the  report  of  the  Carnegie  Foundation  pre| 
Mr.  Smith  on  "Justice  and  the  Poor"  has  led  to  considerable  pubh 
sion  on  methods  of  administering  justice.    Some,  like  £x- Justice 
have  thought  it  necessary  to  come  to  the  defense  of  the  courts.    In  fa 
for  1919,  as  president  of  the  New  York  L^l  Aid  Society,  Mr.  Hug 

"lliere  hais  also  been  much  discussion  in  the  public  press  of  the 
subject  of  justice  and  the  poor.  It  would  be  most  tmfortunate  if  in 
sizing  the  need  of  legal  aid  and  of  remedial  measures  to  secure  th 
admmistration  of  justice,  any  doubt  should  be  cast  upon  the  imp 
of  our  courts.  Any  charge  that  on  account  of  the  lack  of  impartialit 
can  courts  do  not  give  equal  justice  to  the  poor  would  be  absolutely 
and  in  reckless  Vlisregard  of  the  most  obvious  and  gratifying  facts, 
as  impartiality  is  concerned,  it  is  our  just  pride  that  m  this  country 
do  not  suffer  from  any  discrimination  against  them,  and  this  fac 
constantly  be  emphasized  in  any  discussion  of  procediual  reform. 

"Obstacles  to  an  ideal  administration  of  the  law,  so  far  as  the  poor 
cemed,  are  found  not  m'  a  lack  of  impartiality  on  the  part  of  oui 
but  in  the  delay  and  expense  connected  with  litigation.  Fortune 
this  community  great  progress  has  recently  been  made  in  removing  l 
stacles  to  justice.  Proce^re  has  been  simplified,  and  expense  so  far 
costs  are  concerned  has  been  so  greatly  reduced  that  it  would  hardly 
any  longer  an  obstacle.  .  .  .  No  ]ust  appraisement  of  conditions  can 
with  respect  to  the  administration  of  justice  in  the  case  of  the  poc 
City  of  New  York  without  recognition  of  the  fact  that  remedial  r 

in  aftttina  r{(^  of  HpIav   rfiHiirincr  pyrM»n<u»  anH  nit.tincr  r«v1  tatift  have 
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conceded  that  the  body  of  the  substantive  law,  with  few 

exceptions,  is  free  from  partiality  and  class  bias,  and  yet, 

due  to  defective  methods  of  administration,  obstacles  have 

been  placed  in  the  path  of  those  who  most  need  protection, 

so  that  Utigation  becomes  impossible,  rights  are  lost,  and 

wrongs  go  imredressed.^ 

The  three  defects  which  have  resulted  in  a  denial  of 
justice  to  the  poor  are,  according  to  Mr.  Smith:  (i)  delay; 
(2)  court  costs  and  fees;  (3)  expense  of  counsel.     The  evil 
of  delay  is,  in  fact,  a  serious  defect.    It  results  in  the  defeat 
of  justice  by  making  the  time  required  to  bring  a  dase  to 
final  judgment  so  long  that  parties  frequently  do  not  go 
to  court  at  all,  and  by  forcing  unfair  settlentents  and  com- 
promises.*   Fortunately,  the  difficulty  of  delay  can  be  in 
part  remedied,  and  the  way  to  reform  is  now  clear.    That 
the  existing  system  clcsesJihe<x)urts  to  the  poor  is  apparent. 
"A  plaintiff  must  not  only  pay  the  cost  for  stunmons,  ser- 
vice, entry,  trial,  judgment,  and  the  like,  but  in  addition 
he  must,  on  motion,  furnish  a  bond  to  guarantee  that  the 
defendant,  if  successful,   shall  not  be  out  of  pocket."* 
Though  in  theory  a  form  is  supposed  to  exist  whereby  one 
unable  to  pay  can  bring  suit,  yet  in  practice  such  a  right 
is  often  denied.    Court  costs,  it  has  been  shown,  can  be 
peatly  reduced.    A  part  of  the  expense  can  be  borne  by  the 
state,  and  by  a  special  form  of  proceeding  the  poor  may  be 
accorded  a  hearing  in  cotut.      Though  the  lawyer  is  indis- 
pensable in  the  conduct  of  proceedings,  the  fees  which  he 
charges  for  his  services  render  it  impossible  for  millions  to 
be  benefited  by  his  advice  and  help.    It  is  estimated  that 
"there  are  iq  the  United  States  over  35,000,000  men, 
women,  and  children  whose  financial  condition  renders 
them  tmable  to  pay  any  appreciable  siun  for  attorney's 
fees."^    It  is  absolutely  essential  that  means  be  provided 
whereby  the  millions  who  cannot  afford  to  employ  counsel 
nay  yet  be  assisted  in  the  settlement  of  their  rights  and 

»  R.  H.  Smith,  "Justice  and  the  Poor,"  chap,  i,  p.  15. 

«  Ibid.,  p.  17.  '  Ibid.,  pp.  28-29.  *  Ibid.,  p.  33. 
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legal  obligations.  Methods  by  which  the  admi 
of  the  law  is  rendered  more  fair  and  eqip  table  to  tl 
person  deserve  more  careful  consideration  than 
usually  accorded.    In  the  words  of  Mr.  Smith : 

The  majority  of  our  judges  and  lawyers  view  this  sit 
indifferenoe.  They  fail  to  see  behind  this  denial  of  justice 
and  tragedy  which  it  causes,  the  havoc  it  plays  in  individu 
its  influence  in  retarding  our  Americanization  program.  ** 
department/'  said  Chief-Justice  Marshall,  ''comes  home  L 
to  every  man's  fireside.  It  passes  on  his  property,  his  re] 
life,  his  all."  Becatise  law  is  all-embracing,  the  denial  of  il 
means  the  destruction  of  homes  through  illegal  foreclosu: 
through  trick  or  chicanery  ci  a  lifetime's  savings,  the  tak 
children  from  their  parents  by  fraudulent  guardianship 
Hundreds  <^  thousands  of  men,  many  of  them  immigrants 
unable  to  collect  their  wages  honestly  earned.^ 

No  doubt  the  seriousness  of  these  defects 
greatly  increased  by  the  growing  complexity  c 
economic  life  and  by  the  rapid  influx  of  immigra 
failure  of  the  bench  and  bar,  however,  to  recc 
facts  and  to  bestir  themselves  to  bring  about  ji 
form  has  tended  to  delay  the  adoption  of  v* 
methods  to  improve  the  administration  of  just 
tunately,  the  attitude  of  the  bar  is  changing  i 
lawyers  are  foremost  advocates  of  reform  prog 

Proposed  Remedies   and   Efforts   in  the   I 

OF  Judicial  Reform 

The  remedies  which  have  been  proposed  a 
have  been  in  part  adopted  to  remedy  the  < 
and  conditions  above  described  may  be  briefly  o 

The  Organization  of  Courts.  Greater  Centralis 
Unification, — Various  bar  assodations  and  oth< 
zations  of  lawyers,  judges,  and  publicists  are  re< 
ing  a  imified  system  of  courts  in  which  the  supr 
of  a  state  would  be  under  the  direction  of  a 

*  "Justice  and  the  Poor,"  p.  9. 
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jtidge  or  judicial  superintendent,  who,  with  the  associates 
appointed  by  him,  would  be  able  to  appoint,  direct,  and 
control  the  county  courts  and  such  inferior  tribunals  as 
seem  necessary  for  the  administration  of  justice.    In  the 
proposal  for  centralisation  it  is  also  recommended  that 
district  attorneys  and  other  officers  who  work  with  the 
courts  be  appointed  by  them  and  work  imder  their  direc- 
tion.    The  chief  principles  involved  in  a  centralization 
program  were  defined  by  a  committee  of  the  American 
Bar  Association  and  were  presented  to  that  organization 
in  1909.^ 

Principle  I.  The  whole  judicial  power  <^  each  state,  at  least  for  civil 
causes,  should  be  vested  in  one  great  court,  of  which  all  tribunals  should 
be  branches,  departments,  and  divisions.  The  business  as  well  as  the 
judicial  administration  of  this  court  should  be  thoroughly  oiiganized 
so  as  to  prevent  not  merely  waste  of  judicial  power,  but  all  needless 
clerical  work,  duplication  of  papers  and  records,  and  the  like,  thus 
obviating  expense  to  litigants  and  cost  to  the  public. 

The  object  of  this  principle  was  to  unify  the  conduct  of 
judicial  business  and  to  place  the  supervision  of  the  business 
of  the  court  tmder  one  official. 

Principle  II.  Whenever  in  the  future,  practice  acts  or  codes  of  pro- 
cedure are  drawn  up  or  revised,  the  statutes  should  deal  only  with  the 
general  features  of  procedure,  and  prescribe  the  general  lines  to  be  followed, 
leaving  details  to  be  fixed  by  rules  of  court  which  the  courts  may  change 
from  time  to  time  as  actual  experience  of  their  application  and  operation 
dictates. 

The  application  of  this  principle  in  England  has,  accord- 
ing to  President  Taft,  "worked  with  great  benefit  to  the 
litigant,  has  secured  much  expedition  in  the  settlement  of 
controversies,  and  has  practically  eliminated  the  discussion 
of  points  of  practice  and  pleading  in  the  appellate  courts." 

Principle  III.  Wherever  the  error  complained  of  is  a  defect  of  proof 
of  some  matter  capable  of  proof  by  record  or  other  incontrovertible 
evidence,  defective  certification  or  failure  to  lay  the  proper  foimdation 

*  See  "Report  of  the  Special  Committee  to  Suggest  Remedies  and  Formu- 
late Proposed  Laws  to  Ptevent  Delay  and  Unnecessary  Cost  in  Litigation,'* 
Reports  of  American  Bar  AssociaHon,  vol.  xxxiv  (1909),  pp.  578  S. 
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for  evidence  which  can,  in  fact,  without  involving  substantial  < 
versy>  be  shown  to  be  competent,  the  court  of  review  should  \x 
power  to  take  additional  evidence  for  the  purpose  of  sustai 
judgment. 

Lack  of  power  in  appellate  tribunals  to  take  evider 
correct  mere  formal  defects  or  to  supply  deficiencies  i 
record  or  in  the  evidence,,  the  committee  maintained 
a  serious  defect  in  our  procedure. 

Principle  IV.    All  clerks  and  other  employees  of  court  and  all  p 
having  permanently  to  do  in  any  way  with  the  administration  of 
should  be  compensated  by  fixed  salaries  and  all  fees  collected  : 
be  paid  into  the  public  treasury. 

Most  of  the  reforms  of  the  last  decade  have  been  h 
direction  indicated  in  these  principles.    Substantial  pro 
in  their  formulation  into  concrete  provisions  of  conj 
tions  and  statutes  has  been  made  by  the  American 
cature  Society. 

The  trend  of  opinion  relative  to  judicial  organizati 
indicated  in  the  draft  of  an  article  on  the  judiciary 
new  constitution  in  New  York  which  was  offered 
voluntary  group  of  members  of^the  bar  organized  fo: 
study  of  professional  problems,  n  According  to  the  op: 
of  this  group,  the  general  principles  which  seem  esse 
to  the  desired  efficiency  of  our  judicial  system  are: 

I.  A  single  court:  thus  abolishing  the  anomalies  of  concurrent 
Dieting,  and  limited  jtu'isdictions. 

II.  A  chief  justice  elected  for  a  short  term  who  shall  himself  ap 
the  justices  of  this  coiuli'thus  preserving  the  immediate  relati 
the  people  of  the  judiciary,  the  executive,  and  the  legislative,  ye 
serving  their  relative  independence. 

III.  This  appointive  judiciary  to  hold  office  for  life  or  during 
behavior,  and  with  a  prospect  of  retirement  on  a  reasonable  peni 

IV.  The  rules  of  coiut  and  procedure,  the  creation  of  terms 
assignment  of  judges,  the  adaptation  of  the  judicial  machinery  to  c 
oping  conditions,  all  to  be  controlled  by  a  judicial  board:  thus  reli 
us  of  oiu"  ctunbersome  code,  our  constant  legislative  interference 
the  inelasticity  of  our  present  system. 

v.  Masters  who  shall  dispose  of  all  interlocutory  or  procedural 
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*s:  thus  leaving  the  judges  free  to  try  issues  and — it  is  hoped — greatly 
ducing  the  volume  of  appellate  business. 

VI.  A  committee  of  discipline  having  power  over  bar  and  bench 
like:  thus  instuing  a  tmiform  standard  of  professional  conduct  through- 
lit  the  state. 

VII.  The  preservation  of  a  probate  office  legally  accessible  in  every 
xmty  for  unlitigated  matters.^ 

Though  there  has  been  cxjnsiderable  discussion  of  the 
•Ian  for  a  unified  system  of  cotuts  for  the  states,  the  plan 
las  appeared  too  radical  to  receive  the  approval  of  the 
^[islatures  and  is  not  well  enough  understood  to  secure 
leneral  public  support. 

Next  in  importance  to  the  unification  and  centralization 
Q  court  organization  is  the  requirement  that  courts  have  au- 
hority  to  make  rules  of  procedure,  subject,  of  course,  to 
;eneral  principles  and  conditions  prescribed  by  the 
egtslattire. 

Authority  to  Make  Rules  of  Procedure. — ^A  unified  court 
Qust  be  in  a  position  to  make  such  rules  and  regula- 
ions  as  seem  advisable  to  secure  the  effective  administra- 
ion  of  justice.  A  remodeled  court  without  this  power 
irould  be  helpless  to  improve  present  conditions.  A  large 
»art  of  procedure  is  technical  in  character  and  deals  with 
Letails  concerning  which  the  coiut,  by  its  experience,  can 
egulate  effectively  in  the  end  that  justice  may  be  dispensed. 

An  attempt  has  been  made  to  confer  the  rule-making 
.uthority  upon  the  Supreme  Court  of  the  United  States 
nd  upon  the  supreme  cotuts  of  the  states.  The  proposed 
X5t  prepared  by  the  Illinois  Bar  Association  indicates  the 
lature  and  scope  of  the  power  to  be  granted : 

The  supreme  court  shall  have  power,  and  it  shall  be  its  duty: 
X.  To  prescribe  rules  of  civil  practice  and  procedure  in  the  appellate 
nd  trial  courts  of  record  of  the  state. 

2.  To  prescribe  forms  applicable  to  such  rules. 

3.  To  prescribe  generally  by  rules  of  court  the  duties  and  jtuisdiction 
f  masters  in  chancery. 


*  Cf.   Journal  of  American  Judicature  Society ^  vol.  i,  no.  ii  (August «  191 7)« 
4. 
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4.  To  make  rules  and  regulations: 

(a)  For  regulating  the  terms,  sittings,  and  vacations  of  tl 
appellate  and  trial  courts  of  record  of  the  state. 

(b)  For  regulating  the  duties  and  mode  of  conducting  the  bus 
ness  of  the  clerks  and  other  officers  of  such  courts.^ 

A  limited  nile-making  power  has  been  granted  to  thi 
mtinicipal  ooxxrt  of  Chicago  and  to  the  supreme  courts  0 
Colorado,  New  Jersey,  Michigan,  and  Texas.  An  attempi 
is  made  in  the  granting  of  the  rule-making  power  to  courts 
to  provide  greater  flexibility  for  court  procedure,  to  the  end 
that  justice  may  not  be  interfered  with  by  mere  technicaK- 
ties.  To  this  effect  the  New  Jersey  Practice  Act  of  191a 
states  that 

.  .  .  these  rules  shall  be  considered  as  general  rules  for  the  government 
of  the  courts  and  the  conducting  of  causes,  and  as  the  design  of  them 
is  to  facilitate  business  and  advance  justice,  they  may  be  relaxed  or 
dispensed  with  by  the  court  in  any  case  where  it  shall  be  manifest  to 
the  court  that  a  strict  adherence  to  them  will  work  surprise  or  injustice. 

The  movement  to  place  the  authority  to  make  rules  in  the 
courts  is  making  headway  in  all  of  the  states.  Alabama  and 
Michigan  directed  the  supreme  court  of  each  state,  re- 
spectively, to  control  judicial  procedure.  In  Virginia  the 
legislature  directed  the  supreme  court  to  draft  a  schedule 
of  rules.  The  work  was  deferred  with  the  view  of  securing 
the  co-operation  of  the  Supreme  Court  of  the  United 
States  in  order  to  bring  about  imiformity  of  procedure. 
A  constitutional  amendment  in  CaUfomia  aimed  to  give 
the  courts  greater  power  over  procedural  matters,  A  bill 
before  Congress  aims  to  give  the  Supreme  Cotirt  of  the 
United  States  power  to  make  and  enforce  rules  of  pro- 
cedure in  Federal  suits.^  One  of  the  best  illustrations  of 
this  reform  in  court  organization  is  that  embodied  in  the 
English  Supreme  Court  of  Judicature  Act. 

Court  Reform  in  England, — By  the  Supreme  Court  of 
Judicature  Act  of  1873  the  several  courts  of  the  realm 

■      ■  ■  '  • 

^  Journal  of  American  Judicature  Society,  wo\.  ii,  no.  vi  (April,  19 19),  p.  181. 
« T.  W.  Shelton,  Spirit  of  the  Courts  (John  Murphy  Company,  1918) 
pp.  261-262. 


ADMINISTRATION   OP   JUSTICE  379 

solidated  into  a  single  Supreme  Court  with  two 
It  divisions;  namely,  a  high  cotut  of  justice  and 
of  appeal.  The  administration  of  the  court  is 
h1  and  unified,  with  ample  authority  to  subdivide 
irpose  of  an  effective  division  of  labor.  Judges  are 
i  by  the  Crown  and  have  a  permanent  tenure 
anoved  by  the  king  on  an  address  from  both 
f  Parliament.    A  significant  feature  of  the  reform 

arrangement  by  which  details  of  practice  and  pro- 
e  left  to  a  committee  of  nine  justices,  including  the 
uicellor.  Under  this  provision,  a.  complete  code 
[\xre  has  been  prepared  by  the  justices  relative  to 
d  commencement  of  actions,  pleadings,  trial, 
;,  execution,  appeals,  provisional  remedies,  special 
igs,  and  costs.    To  nearly  every  rule  is  added  the 

that  the  cotut  or  judge  may,  "in  the  interests  of 
•  convenience,  make  such  an  order  and  on  such 
shall  be  deemed  just."  A  critical  observer  of  the 
x>urts  under  this  reformed  code  found  that  in  the 
>f  a  trial  little  time  was  lost  in  selecting  a  jtiry,  the 
ion  of  witnesses  was  seldom  interrupted  by  ob- 
and  the  administration  of  justice  in  England  was 
irect,  and  inexpensive. 

lition  to  the  rule-making  power,  judges  in  con- 
European  countries  are  accorded  much  greater 
ver  matters  of  procedure  and  trial,  and  their  po- 
fers  in  a  marked  degree  from  that  of  judges  in 
5d  States.  One  of  the  points  of  difference  may 
ustrated  by  the  Swiss  Civil  Code  recently  adopted, 
Dvides  as  follows: 

ten  law  governs  all  matters  to  which  either  the  letter  or  the 
y  of  its  provisions  refer.  In  the  absence  of  a  provision  of 
>plicable  to  the  case,  the  judge  shall  decide  acanxling  to  the 
law  and,  in  the  alienee  of  custom,  according  to  the  rule 
rould  establish  were  he  acting  as  legislator.  He  shall  base 
IS  upon  the  solutions  adopted  by  text  writers  and  in  judicial 
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A  similar  duty  to  render  a  decision  in  ever>^  cause,  whether 
covered  by  the  law  or  not,  is  contained  in  the  French  Civil 
Code,  to  the  effect  that  **the  judge  who  refuses  to  render 
judgment  under  the  pretext  of  silence,  obscurity,  or  ineffi^ 
dency  of  the  law  may  be  prosecuted  as  guilty  of  denial  af 
justice." 

However  necessary  it  may  be  for  an  effective  system  of 
administering  justice  to  have  a  unified  system  of  courts 
with  rule-making  authority  in  the  hands  of  the  courts 
themselves,  it  is  claimed  that  many  improvements  might 
be  made  in  judicial  administration  without  waiting  for 
complete  reorganization.  Cotuts  for  the  trial  of  small 
claims,  for  conciliation  and  arbitration,  and  for  commer- 
cial arbitration,  are  practical  methods  for  improving  ju- 
dicial adnunistration  without  serious  changes  in  court 
organization. 

Courts  for  Trial  of  Stnall  Claims. — One  of  the  chief  wealc- 
nesses  in  our  judicial  machinery  has  been  the  inability  to 
provide  for  a  satisfactory  method  of  disposing  of  small 
causes.  Because  of  the  expense  involved,  long  delay,  and 
inconvenience,  the  majority  of  the  poor  find  it  impossible 
to  sectu*e  a  settlement  of  small  claims  in  the  courts.  To 
remedy  this  defect  small-claims  courts  or  courts  of  concilia- 
tion are  being  established.  Ah  illustration  of  the  first  class 
of  coxuts  is  found  in  Kansas,  where  a  statute  provides  for 
the  appointment  of  a  judge  of  a  debtors*  court  "who  is 
sympathetically  inclined  to  consider  the  situation  of  the 
poor,  friendless,  and  misfortimate."  The  judge  is  to  serve 
without  pay  and  is  authorized  to  hold  court  in  his  home  or 
place  of  business.  The  procedure  is  informal,  no  costs  are 
to  be  assessed,  and  no  lawyer  is  permitted  to  participate 
in  the  proceedings.  The  court  is  restricted  to  debts  and 
accounts  not  exceeding  twenty  dollars,  and  to  the  servic^^ 
of  those  who  cannot  afford  to  employ  counsel  or  use  Hm^j^ 
regular  courts.  This  act  represents  a  rather  violent 
action  against  the  old  formal  method  of  tr3dng  small 
and  appears  to  be  an  effort  to  sanction  the  method  of  leg; 
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ieties.  Though  certain  marked  defects  are  involved 
ict, 

great  accomplishment  of  these  courts  is  that  they  have  oon- 
lemonstrated  that  jtistice  administered  without  regard  to  pro- 
ind  evidential  rules  of  law  not  only  meets  with  popular  approval, 
is  entirely  feasible;  in  other  words,  that  as  to  small  civil  causes 
e  defects  in  the  traditional  administration  of  justice  can  be 
►vercome.^ 

urt  similar  in  purpose  was  established  in  Portland, 
.  As  in  the  Kansas  Act,  jtuisdiction  is  limited  to 
not  exceeding  twenty  dollars.  The  proceedings  are 
d,  **with  the  sole  object  of  dispensing  speedy  jus- 
Costs  are  limited  to  seventy-five  cents.  This  court, 
ng  to  Mr.  Smith, 

»  great  improvement  over  the  Kansas  model  in  that  it  secures 
ntages  of  sympathy,  cheapness,  and  speed,  without  sacrificing 
damentals.  It  is  justice  by  trained  judges  who,  although 
de  discretion  by  the  statute,  in  fact  decide  cases  according  to 
ive  law  and  not  their  own  arbitrary  opinions  of  right  and 
It  is  an  entire  breaking  away  from  our  traditional  justice 
d  according  to  procedural  and  evidential  law,  but  its  justice 
iheless  ascertained  and  administered  according  to  substantive 

art  has  been  very  successful.  Out  of  a  total  of  1,828 
n  seventeen  months  only  two  cases  have  been 
id. 

her  method  to  attain  the  same  object  is  that  of  the 
ition  branch  of  the  municipal  court  of  Cleveland, 
ocedure  in  this  branch,  estabUshed  about  the  same 
I  the  Kansas  small-claims  court,  is  so  interesting  as 
rve  description : 

xm  goes  to  the  clerk  of  the  conciliation  branch,  who  has  a 
office,  exactly  like  a  legal-aid  society,  where  the  person  may 
ome  and  at  liberty  to  talk  the  difficulty  over  with  the  clerk, 
spute  seems  one  that  offers  fair  hope  of  inunediate  adjustment, 
c,  like  a  legal-aid  society  attorney,  telephones  or  writes  the 
it  and  endeavors  to  secure  an  amicable  settlement.    If  that 

Smith,  *•  Justice  and  the  Poor,"  chap,  i,  p.  46.         '  /M.,  p.  47. 


^i-1  '  used,  but  to-day  ordinary  mail  is  employed  because  in  the  e 

.  \i  -  defective  address  it  is  returned  more  promptly.     If  the  summo 

be  delivered,  it  is  returned  at  once  to  the  court  and  the  bailil 
his  return  of  service.  The  summons  states  the  precise  time 
exact  room  for  the  hearing,  and  the  case  is  tried  at  that  time  £ 
The  small  -  claims  court  room  is  like  any  other  court  ex( 
attorneys  are  noticeably  absent.  They  are  not  excluded  by 
the  attitude  of  the  court  and  the  opinion  of  the  bar  is  to  d 
their  attendance.  Omitting  the  conciliation  feature  for  the 
the  court  tries  the  case  by  letting  the  parties  tell  their  storie 
questioning  them  and  permitting  them  to  question  each  otl 
court  is  as  dignified,  its  proceedings  are  as  orderly,  it  com] 
much  respect  as  a  supreme  court.  The  judgment  rendered  by 
is  final  on  the  facts,  and  an  appeal  on  law  goes  directly  to  th< 
appeals. 

The  court  handles  only  matters  involving  less  than  thirty-fi\ 
It  is  not  limited  to  actions  of  contract  or  debt.  All  kinds 
matters,  including  torts,  have  been  heard  and  determined.  ^ 
court  has  had  no  difficulty  with  actions  of  tort  for  the  det 
personal  property  (particularly  the  retention  of  trunks  and 
under  claims  of  landlord's  or  lodging-house  keeper's  liens),  it 
found  that  its  procedure  is  not  adapted  to  torts  for  negligei 
automobile  collisions  causing  property  damage.  If  parties  ap 
counsel,  or  with  a  large  ntmiber  of  witnesses,  or  if  the  issue 
extended  accounts  or  any  problem  not  adapted  to  informal  t 
the  case  is  transferred  from  the  small-claims  court  to  the  re| 
court,  which  is  accomplished  merely  by  the  judge's  directia 
effect,  inasmuch  as  both  courts  are  simply  departments  of 
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These  statistics  Aaw  only  the  cases  that  reach  the  trial  stage.  A 
brge  number  are  disposed  of  through  the  advice,  correspondence,  and 
negotiation  of  the  clerk's  office.  A  statement  of  this  work  appears  in 
cadi  annual  report;  that  for  1916  gives  an  accurate  idea  of  its  extent. 
Tuo  hundred  and  twdve  money  claims,  amounting  to  11,896.69,  were 
settled  without  conunenoement  of  suit  for  11,736.24;  106  were  found 
on  investigation  to  be  without  merit;  and  in  28  the  plaintiffs  dropped 
the  proceeding^.  In  197  claims  for  the  detention  of  personal  property, 
107  were  settled  by  a  surrender  of  the  property  on  receipt  of  a  letter 
from  the  deik's  office,  37  had  no  merit,  and  13  were  dropped  by  the 
daimints.  The  derk  assisted  parties  to  institute  38  actions  of  replevin. 
There  was  much  further  miscellaneous  work  done.  This  is  an  excellent 
illustration  oi  legal  aid  work  performed  tmder  judicial  direction,  and 
at  puUtc  expense. 

The  Clevdand  small -claims  court  is  tmquestionably  a  remarkable 
institution.  Like  the  Portland  court,  it  is  a  branch  or  session  of  the 
fOgular  municipal  court,  so  that  no  difficulties  of  jturisdiction  are  created. 
It  esusts,  not  under  statutory  regulation,  but  under  rules  of  the  municipal 
court,  which  is  a  preferable  plan  because  changes  can  be  more  readily 
made  as  needs  arise  or  as  experience  may  dictate;  thus  its  limit  of 
thirty-five  dc^lars  may  at  any  time  be  raised.  It  is  a  court  of  election, 
sot  compulsion.  The  original  rule  requiring  all  cases  involving  amounts 
under  thirty-five  dollars  to  be  entered  on  the  small-claims  docket  was 
given  up  in  favor  of  a  rule  requiring  the  clerk  to  place  cases  on  the 
dodcet  only  when  so  requested  by  the  plaintiff.  The  court  may  isstie 
attachments,  which  the  Portland  court  is  forbidden  to  do,  but  their 
use  is  discouraged  expept  in  cases  where  the  defendant's  home  address 
is  unknown,  but  his  place  of  work  is  known,  so  that  garnishment  serves 
to  give  the  court  jurisdiction  and  bring  the  claim  to  the  defendant's 
attention.  Speed  is  secured,  most  cases  being  heard  and  determined 
within  a  week  after  their  filing;  and  the  cost  is  extremely  low,  the  total 
fees  and  costs  amounting  only  to  fifty-seven  cents.  The  procediure  is 
80  simple  that  no  pleadings  at  all  are  required.^ 

In  Chicago  a  similar  branch  has  been  established  in  con- 
nection with  the  municipal  court,  and  others  are  in  the 
process  of  establishment.  The  Massachusetts  legislature 
provided  in  1920  that  the  justices  of  the  district  courts 
should  adopt  rules  for  informal  procedure  in  small  causes, 
and  thus  the  first  attempt  has  been  made  to  establish 
simple  and  inexpensive  procedure  for  small  civil  causes  in 

*  R.  H.  Smith,  "Justice  and  the  Poor,"  pp.  49-50. 
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the  regular  system  of  courts  of  a  state.*  The  great  defe 
of  the  administration  of  justice  in  relation  to  small  cla: 
are  eliminated  in  these  courts,  for  there  is  no  delay ;  cc 
are  either  abolished  or  lowered  in  order  to  give  free  ace 
to  the  courts;  and  the  expense  of  lawyers  is  rendered  1 
necessary  by  simple  and  informal  procedure. 

Courts  of  Conciliation  and  Arbitration. — One  of 
greatest  deterrents  in  the  administration  of  justice  is 
clogging  of  the  judicial  machinery  and  the  consequ 
delay  entailed  by  the  trial  of  controversies  which  could 
settled  by  means  of  arbitration  and  conciliation.  Proba' 
one-half  or  more  of  the  cases  which  come  into  the  coiuts 
justice  could  be  settled  more  reasonably  ana  equitably 
means  of  arbitration  when  the  machinery  for  such  sett 
ment  is  provided.  In  European  countries,  particularly 
Prance  and  in  Germany,  the  judge  is  given  the  author 
to  act  as  arbitrator.  Many  minor  controversies  are  sett 
by  the  hearing  of  both  parties,  with  witnesses  involved,  a 
an  adjustment  is  made  by  the  judge,  all  of  the  part 
agreeing  thereto.  Such  courts  of  conciliation  have  be 
used  extensively  for  commercial  purposes  in  England  a 
have  been  established  in  the  United  States,  particularly 
Cleveland,  Chicago,  New  York,  and  other  commimiti 
It  will  be  a  step  forward  in  improving  the  administrati 
of  justice  when  regular  courts  are  provided  and  when  1 
petty  controversies  can  be  settled  without  the  expense 
attorneys  and  the  consequent  delay  of  regular  trials 
courts  of  justice. 

Conciliation, — The  first  step  toward  an  amicable  sett 
ment  of  controversies  consists  in  the  frank  telling,  by  be 
parties,  of  all  they  know  about  a  matter.  According  to  t 
principle  of  conciliation,  which  should  occupy  a  conspic 
ous  place  in  any  complete  system  of  administering  justi' 
a  neutral  agency  is  established  whereby  parties  to  a  cc 
troversy  may  meet  without  prejudice  and  disclose  eve 

*  For  the  rules  adopted  by  the  district  courts,  see  Journal  of  the  Ameri 
Judicature  Society ^  vol.  iv  (April,  1921),  no.  \4. 
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al  fact.  Conciliation  procedure  has  been  in  eflFect 
re  than  a  century  in  Scandinavian  countries  and  is 
1  such  high  regard  that  nothing  could  induce  the 

of  these  nations  to  abandon  the  system. 

machinery  and  the  procedure  of  conciliation  are 
lely  simple  and  inexpensive.  The  principle  is  ap- 
e  to  nearly  every  land  of  civil  controversy.  Briefly, 
an  which  has  been  proposed  as  a  supplement  to 
g  courts  is  that  no  dvil  action  shall  be  commenced 
he  claimant  shall  have  given  the  opposing  party  an 
;unity  to  discuss  a  settlement  in  the  presence  of  an 
nt  of  the  court  known  as  a  conciliator.  If  the 
complained  of  does  not  appear  in  response,  the  con- 
r  certifies  that  the  attempt  at  conciliation  has  been 
and  has  failed,  and  the  claimant  is  then  entitled  to 

judicial  process.  If  the  defendant  does  appear,  it 
I  the  duty  of  the  conciliator  to  hear  the  statements 
;h  parties  and  their  witnesses,  and  to  suggest  an 
ble  settlement  agreeable  to  law  and  equity.  If  a 
tient  is  reached,  the  conciliator  will  certify  it  to  the 
which  will  docket  it  as  a  judgment.  If  there  be  no 
tient,  the  certificate  of  failure  will  be  granted.  Dis- 
es  made  at  the  condliation  hearing  are  not  admis- 
LS  evidence  in  any  subsequent  proceeding.  The  con- 
r  is  presumed  to  be  a  person  of  good  judgment, 
enting  the  principal  trial  court,  and  answerable  to 
all  his  acts.^ 

the  latter  part  of  the  eighteenth  century  (1795), 
sty  and  Denmark  established  courts  of  conciliation. 

city  or  village  with  sixty  families  or  more  was  con- 
5d  a  district.  The  court  or  commission  is  made  up 
)  members,  one  acting  as  chairman  and  the  other  as 

Commissioners  are  elected  for  a  term  of  three  years, 
ixx^eedings  of  the  coiuts  are  carried  on  behind  closed 
and  the  commissioners  are  botmd  to  secrecy.    Law 

a  proposed  act  embodying  these  principles,  consult  Journal  of 
m  fudtealure  Society,  vol.  ii,  no.  v  (February,  1919),  p.  151. 
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courts  will  dismiss  cases  that  do  not  come  from  the  cot 
of  conciliation  with  a  certificate  of  the  commissionc 
attesting  that  an  effort  at  conciliation  of  the  parties 
been  dtily  made  before  them.    A  fee  of  twenty-five  cents  il 
charged  for  issuing  the  summons,  to  which  is  added  fiftfl 
cents  in  the  event  conciliation  is  effected. 

The  commissioners  receive  no  other  compensation.  Liti- 
gants must  appear  in  person  except  in  case  of  sickness  or 
very  pressing  business  engagements,  when  the  use  of  & 
representative  is  allowed,  provided,  however,  that  such  & 
representative  is  not  a  practicing  attorney.  Lawyers  aie 
rigidly  excluded  from  the  courts  of  conciliation,  except,  of 
course,  when  they  attend  in  their  own  behalf.  Each  party 
tells  his  own  story  in  his  own  language.  .  In  Norway 
75  per  cent  of  the  cases  arising  are  peaceably  adjusted  in 
courts  of  conciliation;  while  in  Denmark,  the  percentage 
is  increased  to  90.^ 

Under  the  Danish  Judicial  Code,  which  took  effect  April 
II,  1916,  conciliation  procedure  is  retained  as  a  comer 
stone  of  the  judicial  system.    The  general  principles  and 
procedure  are  similar  to  those  of  Norway.*    Conciliation  is 
extensively  used  in  the  industrial  courts  of  France,  Switzer- 
land, and  Germany  in  the  settlement  of  disputes  between 
employers  and  employees.     The  first  successftd  effort  to 
introduce  conciliation  in  the  United  States  is  the  attempt 
to  provide,  in  connection  with  the  small-claims  court  of 
Cleveland,  that  the  judge  shall   endeavor   to   effect  an 
amicable  settlement.   A  large  proportion  of  cases  are  settled 
under  this  authority.    The  act  creating  the  Minneapolis 
court  of  conciliation  is  probably  the  most  carefully  worked 
out  attempt  yet  made  to  transplant  in  American  soil  the 
Norwegian  theory  of  judicial  procedure  by  way  of  concilia- 
tion as  a  substitute  for  the  historic  procedure  of  the  common 
law.    The  conciliation  court  is  established  as  a  branch  of 

*  See  artide  b3r  Nicolay  Grevstad,  on  "Courts  of  Conciliation/'  AUanik 
Monthly,  vol.  Ixviii,  p.  401 ;  reprinted  in  the  Journal  of  American  Judicalure 
Society,  vol.  ii«  no.  i,  p.  5. 

•  See  article  by  Axel  Teisen,  Pennsylvania  Law  Review,  vol.  Ixv,  p.  543. 
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ihe  mtinicipal  court  of  Minneapolis.  A  special  judge  is  to 
be  appointed  known  as  the  conciliation  judge.  Any  person 
having  a  claim  within  the  jurisdiction  of  the  mtinicipal 
court  may  appear  before  the  conciliation  judge  or  his  derk 
and  state  his  cause  of  action  without  pleadings  and  without 
fomiality.  A  time  is  set  for  the  hearing,  which  must  be 
within  ten  days  from  the  date  of  entry  or  filing.  The  de- 
fendant is  summoned,  and  if  he  fails  to  appear,  a  default 
judgment  will  be  entered  against  him.  In  cases  involving 
more  than  fifty  dollars  the  court  is  piu^ly  one  of  concilia- 
tion; for  smaller  amounts  the  settlement  has  the  force  of  a 
juG^ent. 

No  procediu^  whatever  is  prescribed  for  cases  before  the 
conciliation  court  save  that  the  parties  to  the  action  must 
appear  in  person.  Attorneys  are  not  allowed  to  participate 
in  any  manner  whatever  in  the  proceedings.  No  costs  are 
required  of  either  party,  but  the  judge  may,  at  his  discre- 
tion, include  in  the  settlement  the  actual  ^sbursements  of 
the  prevailing  party,  if  it  seems  to  him  just  to  do  so.  The 
jud^  of  the  mtmidpal  court  are  expressly  empowered  to 
prescribe  such  rules  as  to  procedure,  methods  of  produdng 
evidence,  and  general  conduct  of  the  case,  as  may  be 
deemed  necessaxy  for  carrying  out  the  provisions  of  the 
act 

The  New  York  Munidpal  Court  Code,  issued  in  April, 
191 7,  makes  provision  for  a  system  of  "arbitration  and 
conciliation"  whereby  the  parties  to  a  dispute  may  agree 
to  arbitrate  before  a  justice  of  the  court  or  any  other  per- 
son. The  agreement  after  the  first  hearing  is  binding  on 
the  parties.  The  arbitrator  is  not  boimd  by  the  rules  and 
may  recdve  "such  evidence  as  it  may  seem  to  him  is  equi- 
table and  proper."  No  record  of  the  proceeding  is  kept, 
and  no  expense  shall  be  incurred  except  upon  the  consent, 
in  writing,  of  both  parties.  The  plan  for  condliation  pre- 
scribes that  a  person  may  present  a  note  of  conciliation  as 
to  "any  claim  which  in  his  opinion  may  be  adjusted  with- 
out resort  to  an  action  at  law.    The  justice  is  instructed 
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to  endeavor  to  effect  an  amicable  and  equitable  adjustma 
between  the  parties." 

The  North  Dakota  legislature  of  192 1  has  enacted  a  la 
to  provide  a  plan  of  conciliation  for  an  entire  state.* 

Commercial  Arbitration.^ — One  of  the  interesting  fad 
concerning  British  litigation  is  the  almost  total  absence  c 
commercial  disputes  from  the  calendars  of  the  prindpfi 
trial  courts.  The  practice  of  commerdal  arbitration  whicl 
has  developed  in  England  in  the  past  forty  years  saves  th 
courts  a  great  antotmt  of  business.  It  is  estimated  tha 
more  than  100,000  causes  are  arbitrated  every  year.  Ar 
bitration  differs  from  conciliation  in  that  *  *  it  is  a  regular  aD( 
recognized  method  sanctioned  and  governed  by  law,  fq; 
the  determination  of  rights  and  the  enforcement  of  reme 
dies,  by  which  a  party  aggrieved  may  ascertain  and  obtaii 
all  that  he  is  entitled  to  from  his  opponent,  without  insti 
tuting  an  action  in  the  courts  of  law."  The  practice  c 
arbitration  is  assured  by  the  fact  that  trade  agreement 
made  in  England  contain,  as  a  rule,  a  clause  requiring  tb 
submission  of  disputes  to  arbitration. 

While  arbitration  was  practiced  for  centimes  in  England 
the  modem  method  had  its  beginning  at  the  time  of  tb 
American  Civil  War,  when  the  Liverpool  Cotton  Assodatioi 
set  up  an  arbitration  committee  to  determine  the  many  dij 
putes  arising  in  the  cotton  trade.  The  success  of  the  effofi 
of  the  committee  led  to  the  appUcation  of  the  princip! 
of  arbitration  to  other  controversies.  Other  trades  estal 
lished  similar  committees.  In  1889  an  act  was  pass* 
consoUdating  and  revising  the  law  of  arbitration  and  pr 
viding  in  a  schedule  a  simple  set  of  rules  to  govern  t] 
procedure  in  all  arbitrations  where  no  agreement  to  tl 
contrary  was  made  by  the  parties. 

To-day,  there  is  not  a  trade  or  professional  organizati< 

*  For  a  copy  of  this  act,  which  follows  in  large  part  a  draft  act  prepared 
the  American  Judicature  Society,  see  Journal  of  the  American  Judicat 
Society f  vol.  W  (April,  192 1),  no.  vi. 

'  CL  Samuel  Rosenbaum,  *'A  Report  on  Commercial  Arbitration  in  C: 
land,    American  Jhdicaiure  Society  BtUkHn,  no,  xii,  October,  1916. 
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in  England  that  does  not  provide  some  means  for  the  ar- 
'  bitration  of  disputes  that  arise  among  members  or  between 
members  and  others,  and  frequently  between  nonmembers 
engaged  in  similar  work.    The  opportunity  to  benefit  by 
arbitration  has  been  one  of  the  factors  leading  to  the  or- 
ganization of  almost  every  existing  kind  of  trade.    In  every 
trade  there  has  been  developed  a  body  of  experts  available 
as  arbitrators,  men  who  have  mastered  the  mysteries  and 
intricacies  of  their  respective  trades.^ 

Among  the  advantages  of  arbitration  the  elimination  of 
questions  of  jurisdiction,  the  employment  of  experts  in  the 
business  of  a  given  trade,  and  a  flexible  procedure  which 
can  be  adapted  to  the  convenience  of  the  parties  and  the 
character  of  the  dispute  are,  probably  most  noteworthy. 

In  the  United  States  trades  have  not,  until  quite  re- 
cently, been  organized  in  such  form  as  to  develop  a  plan  of 
arbitration  similar  to  that  in  England.    Progress  has  been 
made  in  educating  public  opinion  by  various  commercial 
bodies  and  by  members  of  the  bar.    The  first  definite  step 
to  lq;alize  the  procedure  of  arbitration  was  enacted  in 
DKnois  through  the  efforts  of  the  Chicago  Association  of 
*^    Credit  Men  and  of  Chief- Justice  Harry  Olson.    It  is  the 
"^    aim  of  the  act  to  join  the  work  of  the  arbitrators  and  that 
of  the  court  so  as  to  secure  co-operation  which  will  insure 
the  best  service  of  both.    A  complete  set  of  rules  and  regu- 
lations for  conmiercial  arbitration  has  been  prepared  by  a 
committee  of  the  Chicago  Board  of  Trade.*    The  municipal 
courts  of  Qevdand,  Cincinnati,  and  Chicago  are  aiding  in 
the  effort  to  encourage  arbitration.     A  series  of  rules  to 
provide  by  agreement  for  the  submission  of  disputes  to  an 
agreed  arbitrator  have  been  prepared  by  the  judges  of  the 
municipal  court  of  New  York. 

The  chief  defects  of  the  administration  of  justice — delay, 
costs,  and  attorneys'  fees — are  eliminated  in  conciliation 

*  Consult  Journal  American  Judicature  Society,  vol.  ii,  no.  ii  (August,  191 8), 
p.  4%f  for  deti^  as  to  the  practice  of  arbitration. 
*Lf.  Janmal  American  Judicature  Society,  vol.  ii,  no.  ii. 
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and  arbitration,  which,  as  a  voluntary  method  of  settli 
disputes,  serves  to  secure  an  amicable  and  fair  adjustme 
and  thus  to  relieve  the  courts  of  much  unnecessary  busine 
The  general  principle  underlying  the  establishment 
courts  of  small  claims,  the  extension  of  arbitration,  and  tl 
efforts  to  reform  judicial  procedtu^  in  the  regular  judici 
tribunals,  has  been  characteristically  summarized  by  Loi 
Chi^- Justice  Bowen  as  follows: 

I  hope  to  see  the  day  when  in  every  case,  whatever  its  character,  evei 
possible  relief  can  be  given  with  or  without  pleading,  with  or  withot 
formal  trial,  upon  oral  evidence  or  upon  affidavits,  as  is  most  convenien 
when  it  will  not  be  possible  for  an  honest  litigant  to  be  defeated  b 
lack  of  means,  by  a  mere  technicality,  any  slip,  any  mistaken  step  i 
his  litigation;  when  law  will  cease  to  be  a  mere  game  which  may  t: 
won  or  lost  t^  a  particular  move. 

Another  field  in  which  the  principles  of  judicial  refon 
have  been  applied  is  that  of  domestic  relations.  For  case 
of  this  type,  imification  of  jurisdiction  and  specializatio: 
by  judges  has  to  a  great  degree  been  accomplished  in  th 
domestic  relations  courts  of  such  cities  as  Chicago,  Cic 
dimati,  New  York,  Philadelphia,  and  Boston.  In  thes 
courts  as  in  the  small-claims  coiuts  and  courts  of  condli 
ation  delays  and  court  costs  do  not  seriously  interfer 
with  the  administration  of  justice,  and  the  expense  of  a 
attorney  is  either  eliminated  or  provided  at  little  or  n 
expense  to  poor  litigants.^ 

Justice  Through  Administrative  Tribunals. — More  in 
portant  than  the  various  coiuts  established  to  remedy  d( 
fects  in  the  traditional  method  of  administering  justice 
the  effort  to  secure  justice  through  administrative  tribunal 
"Such  tribunals  have  spnmg  up  with  amazing  rapidit; 
they  have  taken  over  an  enormous  amount  of  Htigatio 
formerly  handled  by  the  courts,  and  the  law  concerning  ac 
ministrative  justice  is  the  most  rapidly  growing  branch  <■ 
law  in  our  entire  jimsprudence."^    The  two  leading  typ^ 

*  R.  H.  Smith,  "Justice  and  the  Poor,"  chap.  xi.  '  Ibid.f  p.  83. 
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[  these  tribunals  are  the  industrial-accident  commissions 
od  the  public-service  commissions. 
In  the  settlement  of  claims  by  injured  workmen,  delay 
nd  costs  restdted  in  gross  injustice.  The  time  and  great 
spense  involved  rendered  it  practically  impossible  for  an 
Qjured  workman  to  secure  justice.  Out  of  this  condition 
^w  the  contingent  system  and  the  ambulance-chasing 
awyer. 

The  contingent  fee  system  brought  about  a  thousand  abuses  of  its 
)«m.  It  attracted  undesirable  persons  to  become  members  oi  the  pto- 
ienoQ.  Because  the  stakes  were  high  and  the  players  essentially 
^t^ers  it  induced  the  unhdy  triumvirate  of  lawyer-runner-doctor 
ooQSpiring  together  to  win  fraudulent  cases.  It  has  degraded  expert 
testimony  and  served  as  a  cloak  for  robbery  through  extortionate  fees. 
Unquestionably  it  has  done  more  than  anything  else  to  bring  the  bar 
into  deserved  disrepute.^ 

Under  the  workmen's  compensation  acts  the  contmgent 
fee  system  has  been  in  large  part  eliminated.  The  expense 
of  counsel  and  other  costs  have  been  greatly  reduced.  The 
application  of  the  law  to  individual  cases  has  been  put  on 
a  systematic  basis,  rendering  an  appeal  tmlikely.  The  settle- 
tnent  of  the  claims  of  injured  workmen  by  industrial-acci- 
dent commissions  has  proved  so  satisfactory  that  there  is 
a  movement  to  extend  the  method  of  such  commissions  to 
the  adjustment  of  injuries  to  passengers  on  all  railways. 

The  public  service  commissions,  which  were  established 
to  secure  a  more  effective  control  over  public  utilities,  have 
also  developed  a  method  of  settling  disputes  through  the  aid 
of  investigators  and  e;[Lperts,  which  operates  to  the  benefit 
li  the  poor  litigant  as  well  as  to  those  more  fortimately 
situated.  The  commissions  investigate  individual  cases  and 
3ften  grant  redress  with  little  or  no  expense  to  the  com- 
plainant. Frequently  legal  advice  is  given  to  the  parties 
involved  in  controversies  and  steps  are  taken  to  effect  a 
settlement  by  condUation.  Numerous  complaints  are  thus 
disposed  of  quickly  and  satisfactorily  which,  under  former 

*  R.  H.  Smith,  "Justice  and  the  Poor,"  chap,  xi,  p.  86. 
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conditions,  would  never  have  been  presented  to  a  juc 
or  administrative  tribunal  or  would  have  dragged  01 
definitely  through  the  hierarchy  of  courts. 

The  future  of  such  administrative  tribtmals,  and  1 
their  tdtimate  status  will  be,  is  a  perplexing  prob 
Some  of  the  advantages  of  these  commissions  are  due 
doubt,  to  the  fact  that  they  can  administer  claims 
settle  controversies  free  from  the  harassing  restrictior 
formal  law.  But  administrative  tribtmals  tend  to  dev 
a  law  and  practice  of  their  own.  As  procedure 
comes  better  defined  it  tends  to  follow  more  nearly 
channels  of  regular  judicial  procedtire  and  eventually 
commissions  may  be  merged  with  other  courts  in  a  i 
ganized  judicial  system.  If  such  a  union  takes  place 
quite  clear  that  certain  features  of  the  administrative 
bunals  such  as  the  use  of  investigators,  simple  proced 
and  the  automatic  settlement  of  claims  will  be  retai 
Administrative  tribunals,  it  has  been  well  said,  **have  ir 
to  teach  judicial  tribtmals  about  promptness,  inexpens 
ness,  and  limiting  the  attorney  to  clearly  defined  f 
tions."^  Furthermore  the  administration  of  justice  is 
dergoing  changes  due  to  the  results  obtained  by  0 
sciences  such  as  sociology  and  psychology. 

Provision  for  Adequate  Records  and  the  Employmet 
Experts, — ^The  courts  of  the  United  States  have  been  1 
to  realize  the  necessity  of  full  and  complete  court  rec 
in  which  the  history  of  criminals  is  fully  analyzed,  an 
utilize  the  advice  of  experts,  particularly  psychopatt 
gists,  sociologists,  and  criminologists,  in  examining  t! 
apprehended  for  crime  and  recommending  treatment  ir 
cord  with  their  mental,  social,  or  physical  deficiencies, 
remarkable  record  of  the  municipal  court  of  Chicago  i 
cates  the  possibilities  for  development  in  this  procec 
Every  court  will  in  due  time  have  a  complete  and  adeq 
system  of  records  which  will  be  in  charge  of  experts  tra 
in  the  science  of  criminology,  and  criminals  will  be  tre 

*  R.  H.  Smith,  "Justice  and  the  Poor,"  chap,  xi,  p.  91. 
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in  accordance  with  the  developments  of  modem  scientific 

knowledge  as  well  as  with  the  principles  o^legal  justice  and 

criminal  law. 
A  more  extensive  use  may  be  made  of  the  parole  system 

and  the  indeterminate  sentence.     Many  who  are  appre- 
hended for  crime  can,  tmder  the  parole  system,  be  returned 
to  their  regular  occupations  and  be  held  tmder  surveillance 
until  all  danger  of  recurrence  of  the  original  breaking  of 
the  law  may  be  removed.    By  the  provisions  of  the  inde- 
terminate sentence  it  is  possible  for  those  in  charge  of  the 
prisoners  to  examine  carefully  those  who  show  signs  of 
improvement  and  to  rettun  them  to  normal  conditions. 
Thus  the  sentence  may  be  shortened  for  many  who  would 
otherwise  be  held  indefinitely  and  probably  be  forever  lost, 
so  &r  as  a  return  to  decency  and  right  conduct  is  concerned. 
Furthermore,  the  conditions  and  quarters  of  prisoners  are 
being  improved,  and  the  former  cell  system  in  some  in- 
stances has  been  eliminated.    Some  sort  of  cottage  system 
with  provision  for  working  out  of  doors  and  in  factories, 
along  with  industrial  training,  will  tend  to  restore  to  useftd 
and  peaceful  occupations  the  majority  of  those  who  by 
cd^   some  misstep  or  willful  breaking  of  the  laws  become  wards 
of  society  and  in  need  of  its  protection.    The  experience  of 
Montpdier,  Vermont,  and  of  other  cities  where  those  appre- 
hended for  crime  have  been  put  to  useful  work  under  a 
system  of  parole  and  supervision  demonstrates  that  the 
nuijority  of  criminals  can  be  restored  to  usefulness  and 
^ective  work,  and  that  this  method  is  far  superior  to  the 
^  plan  of  incarcerating  those  apprehended  for  crime  and 
b(ddmg  theaoi  under  conditions  which  degrade  and  make  it 
^rften  impossible  for  them  to  be  restored  to  respectable 
Qtizenship.    According  to  a  recent  estimate,  the  United 
States  spends  aimually  $500,000,000  more  in  fighting  crime 
than  on  all  its  works  of  charity,  education,  and  religion. 
It  is  needless  to  argue  that  such  a  condition  ought  not  to 
continue. 
The  application  of  a  new  science  in  the  administration 
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of  justice  is  revolutionizing  some  of  the  former  methods 
dealing  with  delinquents  and  cruninals.  A  new  scien 
known  as  psychopathology,  or  the  science  of  mental  a 
normality,  includes  a  study  of  all  of  the  defects  of  tl 
individual,  physical  as  well  as  mental.  The  psychopathc 
ogist  must  be  a  specialist  in  medical  science,  and,  in  vie 
of  the  intinmte  relation  between  physical  and  ment 
abnormality  and  degeneration,  he  needs  to  be  a  neurologis 
Finally,  he  must  be  a  psychiatrist,  versed  in  all  the  subt 
knowledge  of  mental  diseases.  Thus  equipped  and  pe 
mitted  to  co-operate  with  the  court,  there  is  now  oppo 
tunity  for  the  psychopathologist  to  penetrate  the  mysterii 
of  personality,  to  know  and  classify  the  individual  delii 
quent  in  a  large  proportion  of  cases,  and  to  give  a  prognos 
of  remarkable  validity  upon  which  a  conscientious  jud{ 
can  base  a  judgment.^ 

The  first  court  to  apply  this  method  in  a  definite  an 
effective  way  was  the  juvenile  court  of  Chicago,  wher 
imder  the  direction  of  Chief- Justice  Olson,  the  first  labon 
tory  was  opened  in  19 14  and  placed  in  charge  of  a  specialii 
in  psychiatry.  Dr.  William  J.  Hickson.  The  results  a 
complished  in  this  laboratory  have  not  only  demonstrate 
the  value  of  this  science  in  dealing  with  delinquents,  bi 
also  have  indicated  extensive  possibilities  in  the  furthi 
development  of  mental  and  physical  examinations  as  a 
aid  in  the  administration  of  justice. 

A  generation  ago  lawyers  and  justices  were  loath  \ 
admit  any  defects  or  weaknesses  in  the  legal  system  of  tl 
United  States.  It  was  customary  to  laud  the  virtues  of  tl 
common  law  and  the  courts  and  to  express  contempt  i 
"futile  legislative  attempts  to  interfere  with  the  inevitab 
course  of  legal  history."  The  first  attacks  on  the  methcx 
of  administering  justice  were  so  exaggerated  as  to  recei^ 
but  scant  support.  But  the  persistence  of  attacks  and  tl 
accumulation  of  evidence  on  the  failures  of  judicial  admi 
istration  have  changed  the  attitude  of  the  bar.     ''Ever 

» Journal  of  American  Judicature  Society,  vol.  ii,  no.  iii  (October,  1918),  p. 
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where  there  have  come  to  be  lawyers  who  are  willing  to 
i   stand  for  active  efforts  toward  improvement."^   The  situ- 
ation as  it  faces  the  legal  profession  to-day  is  admirably 
stated  by  Dean  Potmd: 

In  any  practical  program  for  the  improvement  of  judicial  adminis- 
tration of  justice  in  the  United  States,  there  must  be  four  cardinal 
items.  Fiisty  and  in  many  ways  most  important,  is  the  personnel  of 
the  bench,  the  mode  ci  choice  and  tenure  of  judges.  Because  of  the 
ooonection  of  the  bench  with  enforcement  of  the  criminal  law,  and  the 
jtidicial  power  with  respect  to  unconstitutional  legislation,  we  have 
been  too  nmch  engrossed  with  the  political  aspect  of  the  judicial  office. 
In  ooDsequenoe  more  than  one  of  our  commonwealths  has  realized 
thetrath  ol  Bacon's  saying,  "An  ignorant  man  cannot,  a  coward  dares 
not,  be  a  good  judge."  The  everyday  adjustment  of  relations  of  indi- 
vidoais  with  each  other  and  with  the  state  is  less  in  the  public  eye  than 
theoocanonal  matters  oi  spectacular  inteiqpst  that  come  before  tribunals 
under  our  Ang^o  -  American  doctrine  of  the  supremacy  of  law.  But 
accurate  and  speedy  adjustment  ol  these  relations  is  at  the  bottom  of 
tbe  aodal  order.  We  must  keep  in  mind  the  requirements  of  everyday 
administration  of  justice,  and  foremost  among  these  is  the  strong, 
^dependent  judge.  Second,  we  may  put  organization  of  courts,  the 
unifaition  of  the  judicial  system,  in  such  wise  as  to  permit  the  entire 
judicial  force  oi  the  conunonwealth  to  be  employed  in  the  most  effective 
manner  possible  upon  the  whole  judicial  business  of  the  commonwealth, 
Quaking  adequate  provision  for  speedy  and  expert  disposition  of  petty 
causes,  for  organization  of  the  clerical  and  administrative  side  of  the 
courts,  and  for  adequate  and  responsible  supervision  of  every  phase 
of  judicial  business.  Third,  we  may  put,  what  is  often  put  first,  but 
must  depend  for  its  effectiveness  largely  upon  the  two  preceding  items 
"^plification  oi  procedure  and  relegation  of  procedural  machinery 
to  its  Intimate  place  in  the  administration  of  justice.  Last,  but  by 
00  nieans  least  in  importance,  is  organization  and  training  of  the  bar. 

To  some  extent  the  American  Bar  Association  has  busied  itself  for 
many  years  with  each  of  these  items  in  a  comprehensive  plan  of  law 
i^onn.  State  bar  associations,  too,  are  more  and  more  taking  them 
up.  More  recently  the  American  Judicature  Society  has  been  at  work 
190a  them.  But  in  the  end  our  main  reliance  must  be  upon  critical 
study  of  the  local  aspects  of  these  several  problems  by  lawyers  ^o 
have  first  taken  the  trouble  to  acquaint  themselves  with  the  general 
principles  involved,  to  learn  how  far  the  problems  are  general  and  how 

'  Roscoe  Pdund,  in  Introduction  to  the  Spirit  of  the  Courts,  by  Thomas  W. 
>heltoa  (John  Murphy  Company,  19 18),  p.  12. 
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far  local,  and  to  acquire  accurate  information  as  to  the  experience 
the  rest  of  the  world  in  dealing  with  them.^ 

A  proposal  which,  it  is  thought,  would  aid  greatly 
improving  the  legal  profession  is  an  incorporated  assoc 
tion  of  the  bar  of  the  state  to  include  all  practicing  lawye 
and  to  exercise  large  powers  with  respect  to  admission 
the  bar  and  discipline  of  its  members.^ 

The  Problem  of  Securing  an  Efficient  Judicial  System. 
The  problem  of  securing  an  efficient  judicial  system 
the  United  States  involves,  then,  it  is  generally  agree 
certain  essential  clianges  in  court  organization  and  pr 
cedure.  Among  these  changes  are  the  unification  of  com 
under  a  flexible  form  of  organization  which  can  be  adjust< 
so  as  to  dispose  effectively  of  judicial  business;  rule-makii 
power  in  courts  and  the  jpipUficatipn  of  judidal  procedu 
in  order  to  remove  obstructive  tactics  and  technicaliti 
which  entail  delay  and  high  costs  of  litigation ;  and  to  pr 
vide  an  informal  and  inexpensive  procedure  for  the  tri 
of  small  claims  and  for  minor  controversies  which  a 
readily  be  disposed  of  by  some. form  of  arbitral  procedur 
These  changes,  however,  will  not  bring  the  desired  reform 
tion  in  judicial  administration  unless  the  judges  select( 
for  the  bench  have  the  training  and  qualifications  to  a 
minister  the  system  with  scientific  care  and  accuracy  ai 
with  a  spirit  of  fairness  and  justice  that  inspires  publ 
confidence.  Such  judges,  when  selected,  must  be  assured' 
permanent  tentu-e  during  good  behavior  and  faithful  pe 
formance  of  their  duties.  Nor  will  the  administration 
justice  be  greatly  improved  until  more  aiid  better  pr 
fessional  training  is  required  of  those  who  enter  leg 
practice  and  a  higher  standard  of  legal  ethics  is  formulatx 
and  enforced  by  the  bar  associations.  Although  progre 
in  the  introduction  of  the  above  reforms  has  been  slow  ai 
halting,  public  sentiment  is  developing  which  argues  w 

*  Thomas  W.  Shelton,  Spirit  of  the  Courts  (John  Marphy  Company,  191 
pp.  14-15. 

'  For  a  model  Bar  Association  Act,  see  Journal  of  American  Judicature 
cietyt  vol.  ii,  no.  iv  (December,  1918},  p.  iii. 
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lor  an  early  adoption  of  the  main  features  of  the  above 

program. 

Despite  apparent  weaknesses  and  defects,  the  American 
judicial  system  stands  forth  as  one  of  the  achievements  of 
the  founders  of  government  in  state  and  nation.  Nowhere 
has  such  a  heavy  responsibility  been  placed  upon  the 
judicial  department.  It  is  surprising  that  these  respon- 
sibilities have  been  discharged  so  efficiently  as  to  call  forth 
so  few  criticisms  and  attacks.  And  whatever  changes  may 
be  undertaken  must  be  conceived  and  executed  with  suffi- 
cient caution  and  reserve  not  to  interfere  with  the  main 
principles  of  the  administration  of  justice  which  have  been 
demonstrated  as  necessary  and  efficacious  through  centuries 
of  trial  and  experiment.  To  develop  a  spirit  of  distrust  and 
dissatisfaction  with  the  f imdamental  institutions  of  sectu*- 
ing  justice  without  demonstrating  ways  of  reform  which  can 
readily  be  adopted,  would  be  to  lead  in  the  direction  of 
disaster.  On  the  other  hand,  to  uphold  the  existing  order 
and  to  be  tmwilling  to  consider  changes  and  improvements 
would  inevitably  lead  to  results  even  more  disastrous — 
namdy,  unrest  and  ultimate  revolution. 

The  problem,  then,  in  cotirt  reform,  as  in  the  introduc- 
tion of  changes  in  other  departments  of  government,  is  to 
build  Upon  the  foimdations  of  organization  and  practice 
which  have  been  prcved  successful,  and  to  make  such 
dianges  as  seem  consistent  with  these  foundations  to  adjust 
judicial  machinery  to  meet  the  extraordinary  conditions 
which  have  developed  as  a  result  of  the  complex  conditions 
of  modem  Ufe.* 


''I  do  not  think,"  says  Elihu  Root,  ''that  we  should  be  over-harsh, 
in  judging  ourselves,  however,  for  the  shortcomings  have  been  the 
result  of  changing  conditions  which  the  great  body  of  our  people  haVe 
not  fully  appreciated.  ^  We  have  had  in  the  main,  just  laws  and  honest 
oourts  to  which  people — poor  as  well  as  rich — could  repair  to  obtain 
justioe.    But  tha-rap'id  growth  of  great  cities,  the  enormous  masses 

" y  '  •  ' 

^Suwn  and  discuss  a  plan  far  judicial  reorganiwation  in  your  state.     Cf, 
^'MkHns  Qf  (he  American  Judicature  Society   for  model  ads* 
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of  immigrants  (many  of  them  ignorant  of  our  language),  and  the  greatly 
increased  complications  of  life  have  created  conditions  under  whidi 
the  provisions  for  obtaining  justice  which  were  formerly  sufficient  are 
sufficient  no  longer.  I  think  the  true  criticism  which  we  should  make 
upon  our  own  conduct  is  that  we  have  been  so  busy  about  our  individual 
affairs  that  we  have  been  slow  to  appreciate  the  changes  of  conditions 
which  to  so  great  an  extent  have  put  justice  beyond  the  reach  of  the 
poor.  But  we  cannot  confine  ourselves  to  that  criticism  much  longer; 
it  is  time  to  set  oiu-  house  in  order."^ 


SUPPLEMENTARY  READINGS 

"Justice  Through  Simplified  Legal  Procedure,"  Annals  of  the  American 
Academy  of  Political  and  Social  Science,  Vol.  LXXIII,  No.  162. 
Bulletins  of  the  American  Judicature  Society ,  Vols.  I-XIV. 
See  especially: 
No.      X.  "The  Selection,  Tenure,  and  Retirement  of  Judges." 
No.   VIL  "A  Second  Draft  of  a  State-wide  Judicature  Act." 
No.  XIL  "A  Report  on  Commercial  Arbitration  in  England," 

by  Samuel  Rosenbaum. 
No.     VL  "  Organization  of  Courts." 
No.  VIIL  "  Informal  Procedure." 
The  bulletins  and  journal  of  the  American  Judicature  Society  fur- 
nish  information  on  the  chief  problems  of  judicial  administration, 
with  a  summary  of  concrete  proposals  to  aid  in  the  process  of  reor- 
ganization.   The  function  of  the  society  is  "to  promote  the  efficient 
administration  of  justice."    Headquarters,  31  West  Lake  Street, 
Chicago;  Herbert  Harley,  secretary. 
ReginaldJ  Heber  Smith,  "  Justice  and  the  Poor,"   Bulletin  of  the 
Carnegie  Foundation  for  the  Advancement  of  Teaching,  No.  XIII. 
The  fbllowing  articles  by  Roscoe  Pound,  Dean  of  the  Harvard  Law 
School,  discuss  suggestively  the  conditions  prevailing  in  the 
administration  of  justice,  with  some  proposed  reforms: 
"Puritanism  and  the  Common  Law,"  45  American  Law  Review,  811. 
"Law  in  Books  and  Law  in  Action,"  44  American  Law  Review,  44. 
"Spurious  Interpretation,"  7  Columbia  Law  Review,  379. 
"Mechanical  Jurisprudence,"  7  Columbia  Law  Review,  605. 
"Liberty  of  Contract,"  18  Yale  Law  Journal,  454. 
"Enforcement  of  Law,"  20  Green  Bag,  401. 
"Common  Law  and  Legislation,"  21  Harvard  Law  Review,  383. 
"Social  Problems  and  the  Courts,"  18  American  Journal  of  Sociology,  331. 
"Legislation  as  a  Social  Function,"  18  American  Journal  of  Sociology,  755. 
"Justice  According  to  Law,"  13  Columbia  Law  Review,  60. 
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CHAPTER   I 

BUDGET  AND  SOME  FINANCIAL  PROBLEMS 

RB  AND  Scope  of  Federal  Expenditures 

Id  of  government  finance  includes  three  divisions, 
revenue,  expenditure,  and  debt.  Each  of  these 
leserves  the  careful  consideration  of  thoseinterested 
ment  problems,  but  only  one,  expenditure,  can  be 
in  the  limited  space  available.  Revenue  and  debt 
y  treated  briefly  in  works  on  economics  and  more 
oltmies  dealing  with  public  finance.  Therefore, 
nate  fully  the  great  problems  of  government 
is  necessary  in  connection  with  the  ensuing  chap- 
isult  treatises  on  economics  and  public  finance.^ 
al  problems  are,  in  many  respects,  the  most  diffi- 
matters  involved  in  the  administration  of  govem- 
few  figiu-es  as  to  the  growth  of  Federal  expendi- 
y  help  to  suggest  the  immensity  of  the  task 
ifronts  those  in  charge  of  government  finance, 
owth  of  expenditures  of  the  Federal  government 
Uustrated  by  the  amotmts  spent  each  tenth  year 
>: 

$10,813,000 

8,474,00) 

18,285,000 

15,141,000 

24,314,000 

40,948,000 

63,201,000 

293,657,000 

cially  F.  W.  Taussig,  Principles  of  Economics  (The  MacmiUan 
912),  and  C.  C.  Plehn,  Introduction  to  Public  Finance  (Fourth 
lie  Maanillan  Company,  1920). 
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1880 $264,847,000 

1890 297,736,000 

1900 487,713,000 

1910 659,705,000 

1920 5,686,005,000^ 

Periods  of  extraordinary  expenditure  were  1862  to  1865, 
when  the  amount  rose  from  about  470  millions  to  1,295 
millions,  and  191 6  to  1920,  when  expenditures  were  made  as 
follows : 

1916-17 $1,147,898,000 

1917-18 8,966,532,000 

1918-19 17,855,609,000* 

The  cx)mplex  features  of  the  financial  problems  of  the 
Federal  government  may  be  better  imderstood  by  analyses 
prepared  by  Dr.  E.  B.  Rosa,  Chief  Physicist  in  the  Bureau 
of  Standards,  Washington,  D.  C.  An  analysis  of  the  ap- 
propriations for  all  branches  of  the  government  service  for 
the  fiscal  year  1920  shows  that 

3  per  cent  of  the  total  budget  was  appropriated  for  general  governmental 
piirposes  (legislative,  executive,  and  judicial),  3  per  cent  for  public  works, 
I  per  cent  for  research,  education,  and  development,  and  93  per  cent 
for  the  army  and  navy,  railroad  deficit,  shipping  bK>ard,  pensions,  war- 
risk  insurance,  and  interest  on  the  public  debt,  aU  of  which  are  either 
obligations  arising  from  the  war  or  for  preparation  for  possible  future 
wars.' 

But  since  the  appropriations  for  1920  were  greatly  affected 
by  the  results  of  war  and  postwar  conditions,  and  since  it 
is  impossible  to  gauge  expenditures  by  means  of  appropri- 

^  Amount  appropriated  by  Congress  for  the  current  year.  Expenditures 
have  not  yet  been  announced.  These  figures  are  based  lately  upon  the 
tables  presented  by  D.  R.  Dewey  in  Financial  History  of  the  uniud  States 
(Longmans,  Green  &  Co.).  See  also  "The  Growth  of  Federal  Expenditures 
in  the  United  States/'  by  C.  J.  Bullock,  in  Selected  Readings  in  PMic  Finance 
(Second  Edition),  (Ginn  &  Co.,  1920),  p.  47. 

*  Based  on  tables  prepared  by  £.  L.  Bogart,  in  "  Direct  and  Indirect  Costs 
of  the  Great  World  War,"  Preliminary  Economic  Studies  of  the  War^  No.  24, 
Carnegie  Endowment  for  International  Peace  (Oxford  University  Press,  19 19). 

'"^entific  and  Engineering  Work  of  the  Government,"  MecktmwU 
Engineering,  February,  1921;  for  details  of  above  analysis  cf.  by  the  same 
writer  *'The  Economic  Importance  of  the  Scientific  Work  of  the  Govern- 
ment," Journal  of  the  Washington  Academy  of  Sciences,  vol.  x,  no.  xii,  pp. 
341-382. 
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ations  bills.  Doctor  Rosa  made  a  study  of  Federal  expendi- 
tures for  the  ten-year  period  from  1910  to  1919.  From  this 
study  four  charts  were  prepared  which  show  the  relative 


or  Fbmiui.  OortKiniiHT.  IBIOH 
or  Wak  CotT 


proportions  of  money  expended  for  various  purposes  by 
the  Federal  government.'  \ 

The  present  situation,  then,  may  be  briefly  summarized: 
Xhe  Federal  govemment.  as  a  result  of  participation  in  the 
Great  War,  has  a  very  large  debt,  with  other  heavy  annual 
charges  caused  by  the  war.  ^tt^  interest  on  this  debt  com- 

>TIicM  chaita  inm  iteekanical  £n{^R^M^  February,  igii.are  used  by 


at  author  and  publishers. 


■v. 


"W- 
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bined  with  the  ctirrent  cost  of  the  army  and  navy  r 
for  the  present  more  than  90  per  cent  of  the  to 
penditures.  Though  this  high  percentage  will  be  r 
scmiewhat  as  the  war  charges  and  the  debt  are  dec 


the  cost  of  past  and  prospective  wars  along  with 
curity  and  protection  involved,  will,  in  all  prob 
seldom  nm  as  low  as  75  per  cent.  In  the  igao  fina 
public  works  and  the  necessary  administrative  cost 
ducting  the  Federal  government  were  allotted  : 
more  than  6  per  cent  and  i  per  cent  remained  for  re 
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ni  ilocation,  and  general  developmental  functions.  The 
■  loMem  obviously  involved  in  this  analysis  is  whether  in 
e  interest  of  peace,  progress,  and  national  development 
ese  proportions  ought  not  to  be  changed.    Is  it  reasonable 


to  have  so  small  a  proportion  of  the  national  income  go 
toward  the  constructive  work  such  as  is  involved  in  scien- 
tific research,  in  the  promotion  of  education  and  in  the 
development  of  commerce,  agriculture,  and  industry?* 

>  E.  B.  Rost,  The  Eamomic  Importance  of  the  Scientific  Work  of  the  Goeern- 
men!,  op.  eit.,  pp.  375  ff.  for  the  arguments  in  favor  of  an  increase  for 
research  and  developmental  purposes. 
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At  best  the  legitimate  cost  of  running  the  govemi 
of  the  United  States  is  bound  to  be  very  large.  But 
fortunately,  practices  have  developed  in  the  appropri: 
and  the  spending  of  the  nation's  money  which  are  occa 


ing  a  widespread  impression  that  the  revenues  of 
government  are  often  extravagantly  and  unwisely  sp 
Before  considering  the  methods  involved  in  the  prepara 
of  the  Federal  appropriation  bills  it  is  necessary  to 
briefly  with  a  few  of  the  practices  which  have  tende* 
cast  discredit  upon  the  national  system  of  finance. 
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''Log-rolling**  and  the  ''Pork-barrel  System,** — The  hap- 
hazard and  wasteful  methods  practiced  in  the  making  of 
public  expenditures  in  the  United  States  have  become  so 
'  notorious  as  to  win  the  opprobrious  epithets  *  4og-rolling " 
and  *' pork-barrel  system.*'     ** Log-rolling, "  a  term  taken 
from  the  pioneer's  custom  of  exchanging  help  in  the  clearing 
of  land  and  the  building  of  log  cabins,  has  been  applied  to 
an  arrangement  between  legislators  whereby  one  champions 
the  proposal  of  another  in  order  that  his  own  pet  project 
may  be  supported,  i  Similarly,  the  term  **pork  barrel"  is 
reminiscent  of  Ufe  on  the  old  southern  plantations,  when 
the  opening  of  a  barrel  of  pork  for  distribution  among  the 
slaves  caused  a  rush  upon  the  barrel,  and  it  seemed  aptly 
to  symbolize  the  rush  made  upon  the  public  treasury  to 
secure  appropriations  for  local  interests.^ 

The  system  operates  especially  in  the  voting  of  appro- 
priations for  rivers  and  harbors,  for  public  buildings,  and 
for  private  pensions.     **Pork  barrel"  methods  seem  to 
have  developed  first  in  connection  with  the  river  and 
harbor  legislation,  when  separate  bills  for  such  improve- 
ments were  combined  into  an  omnibus  bill  of  the  type  which 
is  now  enacted  at  each  regular  session  of  Congress.    The 
features  of  this  system  in  relation  to  river  and  harbor  legis- 
lation have   been    suggestively   simimarized   by    Doctor 
Maxey: 

X .  Each  omnibus  bill  is  prepared  by  a  committee  (or  better,  perhaps, 
by  'two  committees,  as  there  is  a  committee  in  each  branch  of  Congress 
to  ^^vhidi  river  and  harbor  legislation  is  confided),  and  the  members  of 
the  committees,  being  human,  nattirally  take  care  to  include  all  of  their 
o^rn  pet  items  in  the  bill.  No  collusion  is  necessary  to  accomplish  this, 
because  very  few  committeemen  have  the  temerity  to  object  to  items 
clesired  by  another  member  of  the  committee.  Such  action  would  be 
a  breach  of  courtesy  and  would  endanger  the  items  desired  by  the 
objecting  member. 

3.  Spurred  by  pride  and  ambition  for  political  success,  the  committee 

>  Cf.  C.  C.  Maxey,  "A  Little  History  of  Pork,"  National  Municipal  Review, 
vol.  viii  (December,  1919)1  P-  691;  see  also  Hon.  Joseph  £.  Ransdell,  '*The 
High  Cost  of  the  Pork  Barrel,"  Annals  of  the  American  Academy  of  Political 
and  Social  Science,  vol.  Ixiv  (March,  1916),  p.  43. 


imprecation,  and  fulmination  that  usually  breaks  the  none  too 
will  of  the  eommittee. 

4.  The  bill  proceeds  through  the  House  under  the  convoy 
roller  procedure  cx)ntrolled  by  the  committee,  so  that  ther 
little  chance  for  debate  or  amendment;  or  if  the  committee  '. 
to  frame  a  bill  which  commands  sufficient  votes  to  pass  in  thL 
the  revolt  in  the  House  will*  not  deign  to  defeat  the  bill,  but 
add  to  its  items. 

5.  Since  both  Houses  act  independently  and  one  seldon 
without  amendment  a  bill  passed  by  the  other,  it  is  necessar 
some  agency  to  smooth  out  the  differences  between  the  two  i 
each  bill.  This  is  a  temporary  joint  committee  known  as  a  c 
committee.  In  the  conference  committee  an  omnibus  river  ai 
bill  receives  its  final  touches,  for  it  is  usually  either  the  rep< 
conference  committee  or  no  legislation  at  all.  And  the  c 
committee,  be  it  noted,  is  in  no  way  emancipated  from  the 
and  motives  that  have  been  described  in  the  foregoing  paragi 

Repeated  efforts  have  been  made  to  improve  the 
of  granting  money  for  rivers  and  harbors  through  a 
bus  bill,  in  the  passing  of  which  these  log-rolling  a 
barrel  methods  prevail.  Yet  during  the  consideratic 
recent  river  and  harbor  bill  of  March  2,  191 9,  Rep 
tive  Frear  of  Wisconsin  contended  that  the  hill  a; 
ating  $27,000,000  for  more  than  200  different 

...  could  never  pass  Congress,  but  for  the  fact  that  it 
over  100  old  projects  and  70  new  projects  with  additions 
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It  ts  frequentiMharged  by  Congressmen  that  a  river  and 
harbor  bill  i^^^Heported  until  sufficient  votes  to  pass  it 
are  assured. ^^^Plsident  Cleveland,  in  explaining  a  veto 
of  a  typical  river  and  harbor  bill,  said:  "There  are  417 
items  of  appropriation  contained  in  this  bill.  Many  of  the 
objects  for  which  it  appropriates  public  money  are  not 
related  to  the  public  welfare,  and  many  of  them  are  prob- 
ably for  the  benefit  of  limited  localities  or  in  the  aid  of 
individual  interests." 

But  the  process  of  log-rolling  in  Congress  and  the  iniqui- 
tous features  of  pork-barrel  methods  are  not  confined  to 
river  and  harbor  bills.  They  are  found  also  in  public 
building  bills,  in  pension  legislation,  in  appropriations  for 
the  army  and  navy,  as  well  as  in  other  phases  of  Federal 
expenditure. 

The  introduction  of  pork-barrel  methods  into  the  granting 
of  funds  for  public  buildings  appears  to  have  come  with  the 
passage  of  the  first  omnibus  bill,  on  June  6,  1902,*  which 
Representative  Stdzer  of  New  York  declared  to  be  '*a 
demonstration  of  the  cohesive  power  of  public  plunder."' 
The  effect  of  this  change  on  public-buildings  legislation, 
says  Doctor  Maxey,  is  that  *' there  has  been  an  avalanche 
of  buildings  since  the  pork  barrel  became  operative."  .  .  . 
More  than  80  per  cent  of  the  building  authorizations  by 
Congress  since  1789  have  been  since  1902.  In  other  words, 
JHore  than  four  times  as  many  buildings  have  been  provided 
for  in  1 7  years  under  the  sway  of  the  pork-barrel  system 
than  under  113  years  of  unsystematic  log-rolling."* 

But  the  most  astonishing  feature  of  public  building 
^^slation  is  the  placing  of  large  and  costly  buildings  in 
sniafl  towns,  whether  the  needs  of  the  commimity  require 
^  public  building  or  do  not.  According  to  £he  Postmaster- 
General  "many  buildings  are  erected  in  cities  where  the 
^t  of  janitor  service  alone  exceeds  the  amotmt  necessary 
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to  secure  satisfactory  quarters"  for  thf^pstal  service." 
Some  characteristic  examples  of  such  ^^^priations  are 
cited  by  Doctor  Maxey:* 

City  or  Town  Population  Cost 

Aledo,  Illinois 2,144  $65,000.00 

Bad  Axe,  Michigan i>5S9  55,000.00 

Bardstown,  Kentucky 2,136  70,000.00 

Basin,  Wyoming 763  56,000.00 

Stone  Gap,  Virginia 2,590  100,000.00 

Buffalo,  Wyoming it368  69,000.00 

Fallon,  Nevada 741  55,000.00 

Gilmore,  Texas i»484  55,000.00 

Jellico,  Tennessee 1,862  80,000.00 

Vernal,  Utah 836  50,000.00 

No  doubt  the  retention  of  the  omnibus  bill  and  the  per- 
sistent demands  made  by  small  towns  ranging  in  popula- 
tion from  several  hundred  to  3,000  will  continue  to  result 
in  large  appropriations  for  public  buildings  for  which  there 
is  no  need. 

According  to  Senator  Ransdell,  it  is  in  pension  legislation 
that  the  pork-barrel  methods  have  had  the  most  pernicious 
results.  Up  to  191 6  more  than  five  billions  of  dollars  were 
appropriated  for  pensions — *'a  sum  more  than  six  times  as 
great  as  all  river  and  harbor  appropriations  during  the 
same  period,  and  two  thirds  more  than  all  navy  expendi- 
tures during  that  time."'  Our  pension  disbursements  in 
1913  were  $176,714,000* — five  times  as  much  as  those 
of  France,  seven  times  as  much  as  thosci  of  Germany,  ten 
times  as  much  as  those  of  Great  Britain,  and  twenty-three 
times  as*  much  as  those  of  Austria-Hungary.  These  four 
great  European  powers  combined  spent  for  pensions  that 

^  C/.  Annual  Report  of  the  Postmaster-General,  191 5. 

*  "A  Little  History  of  Pork,"  National  Municipal  Review,  vol.  viii  (Decem- 
ber, 19 19),  pp.  696-^7. 

» Senator  Joseph  E.  Ransdell,  "The  High  Cost  of  the  Pork  Barrel,"  Annals 
of  the  American  Academy  0}  Political  and  Social  Science,  vol.  bdv  (Much, 
1916).  p.  49. 

^  The  amount  disbursed  in  the  payment  of  pensions  in  1919-20  was 
$213,295,314.  » 
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year  only  S8|AB^,ooo»  or  less  than  one  half  as  much  as 

thcWnited  ^|^^ 
In  addition^JPSiost  liberal  and  favorable  general  laws 

by  which  practically  every  worthy  case  could  be  provided 
i  for,  Congress  has  added  to  the  increasing  demand  on  the 

public  treasury  by  the  enactment  of  thousands  of  private 
!  pension  bills.    In  the  words  of  Senator  Ransdell : 

Our  pension  laws  are  liberal,  very  liberal;   in  fact,  they  practically 
'  give  a  service  pension,  and  every  surviving  Civil  War  veteran  is  believed 
to  be  on  the  rolls.    Liberal  as  are  these  laws,  they  do  not  include  all 
:   who  desire  pensions,  and  covering  these  cases,  special  bills  are  intro- 
duced giving  a  pension  to,  or  increasing  the  pension  of,  some  individual. 
Sometimes  the  bill  is  to  correct  the  military  record  of  a  deserter  and 
grant  him  an  honorable  discharge,  so  that  he  may  draw  a  pension  under 
.  the  existing  law.    Since  186 1  Congress  has  aUowed  47,398  pensions 
by  means  of  special  acts.    Of  these  21,648,  with  an  annual  value  of 
$6,640,722,  are  still  on  the  pension  roll.    The  Sixty-third  Congress 
passed  5,061  private  pension  bills  at  an  annual  cost  to  the  government 
of  $x,526,S98.* 

The  growth  of  special  pension  grants  may  be  indicated  by 
the  following :  Between  1861  and  1908,  a  period  of  47  years, 
19,738  special  pension  grants  were  made;  but  from  1908 
to  1916  the  number  was  29,367.* 

A  few  instances  showing  the  effect  of  the  same  methods 
in  the  enactment  of  other  items  of  appropriation  bills  will 
indicate  how  general  and  widespread  the  system  is  in  its 
operation. 

In  the  first  place  navy  yards  have  been  continued  on  the 
solicitation  of  members  of  Congress  despite  the  repeated 
declaration  of  the  Navy  Department  that  such  yards  are  of 
no  use.  Professor  Ford'  cites  a  notable  instance  of  this 
Icind: 

^  Senator  Ransdell,  "The  High  Cost  of  the  Pork  Barrel,"  Annals  of  the 
4,fHmcam  Academy  of  PoUHcal  and  Social  Science,  vol.  Ixiv  (March,  19 16), 

(>-  55- 

*  C.  C.  Maxey,  "A  Little  History  of  Pork,"  National  Municipal  Review, 
>^ol.  viii  (December,  1919)*  P-  699. 

'  H.  J.  Pord,  The  Cost  of  the  NcUional  Government  (Columbia  University 
Press,  1910),  p.  48. 


412         PRINCIPLES  AND   PROBLEMS   OF   GOVERNMENT 

to  secure  satisfactory  quarters"  for  tli^Mpstal  servic 
Some  characteristic  examples  of  such  ^^^priations  £ 
cited  by  Doctor  Maxey:* 

City  or  Town  Population  Cost 

Aledo,  Illinois 2,144  J6s,ooo.oo 

Bad  Axe,  Michigan 1,559  55,000.00 

Bardstown,  Kentucky 2,136  70,000.00 

Basin,  Wyoming 763  56,000.00 

Stone  Gap,  Virginia 2,590  100,000.00 

Buffalo,  Wyoming 1,368  69,000.00 

Fallon,  Nevada 741  55,000.00 

Gilmore,  Texas 1,484  55,000.00 

Jellico,  Tennessee 1,862  80,000.00 

Vernal,  Utah 836  50,000.00 

No  doubt  the  retention  of  the  omnibus  bill  and  the  pei 
sistent  demands  made  by  small  towns  ranging  in  popula 
tion  from  several  hundred  to  3,000  will  continue  to  resul 
in  large  appropriations  for  public  buildings  for  which  ther 
is  no  need. 

According  to  Senator  Ransdell,  it  is  in  pension  legislatio: 
that  the  pork-barrel  methods  have  had  the  most  pemiciou 
results.  Up  to  191 6  more  than  five  billions  of  dollars  wer 
appropriated  for  pensions— '*a  sum  more  than  six  times  a 
great  as  all  river  and  harbor  appropriations  during  th 
same  period,  and  two  thirds  more  than  all  navy  expendi 
tures  during  that  time."'  Our  pension  disbursements  i 
1913  were  $176,714,000* — five  times  as  much  as  thos 
of  France,  seven  times  as  much  as  those  of  Germany,  te 
times  as  much  as  those  of  Great  Britain,  and  twenty-thre 
times  as*  much  as  those  of  Austria-Htmgary.  These  fou 
great  European  powers  combined  spent  for  pensions  tha 

^  Cf.  Annual  Report  of  the  Postmaster-General,  19 15. 

*  "A  Little  History  of  Pork,"  National  Municipal  Review,  vol.  viii  (Decen 
ber,  1919),  pp.  696-697. 

» Senator  Joseph  E.  Ransdell,  "The  High  Cost  of  the  Pork  Barrel,"  Antia 
of  the  American  Academy  0}  Political  and  Sodal  Science,  vol.  hdv  (Marcl 
1916),  p.  49. 

^Thc  amount  disbursed  in  the  payment  of  pensions  in  1919-20  m 
$213,295,314.  ' 
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tnmissioner  of  Indian  Affairs  has  repeatedly  recom- 
nded  their  a]|pIition. 

rhe  decline  of  the  control  of  the  House  of  Representatives 
finandal  affairs,  which  is  one  of  the  marked  character- 
ics  in  the  development  of  Federal  government  in  the 
lited  States,  has  h6en  due  to  the  dominance  of  local  and 
3cial  interests  and  to  the  vicious  system  of  log-rolling, 
lereby  the  members  help  one  another  to  take  care  of 
al  projects.  Thus,  in  order  to  satisfy  insistent  Con- 
issmen  who  yield  to  pressure  from  district  interests, 
ny  posts  are  maintained  which  the  military  authorities 
ve  frequently  condemned  as  unnecessary,  navy  yards 
5  maintained  which  are  of  no  use  to  the  navy,  post 
ices  are  built  for  which,  according  to  the  best  judgment 
the  postal  authorities,  there  is  no  demand,  and  ample 
)vision  is  made  for  river  and  harbor  improvements  on 
eams  which  afford  not  the  slightest  chance  of  com- 
rdal  navigation.^ 

Fhe  results  of  the  system  are  aptly  illustrated  by  a  press 
patch  relating  to  the  presidential  nominees  of  the  major 
rties  in  the  campaign  of  1920: 

.    Harding  and  Cox  as  Bill  Authors 

rheir  records  in  Congress  are  shown  in  the  comparative 
de.    Private  pension  and  relief  bills  lead. 

To  pension  private  individuals 256  '^              30 

To  increaae  individual  pensions 502  .    >-          57     ^ 

Per  the  relief  of  private  individuals 23  8 

Pdr  the  rdief  of  sundry  building  and 

fe>an  associations  in  Ohio —  17 

For  public  buildings 7  — 

T6  lemove  charges  of  desertion 21  — 

To  diange  names  of  steamships —  5 

AD  others 20  22 

Total  number  of  bills  introduced 829  139 

lefori  on  intiatues  of  log-rolling  and  pork-barrel  methods  in  "  Congressional 
fd'*  for  cunefU  sessum  of  Congress. 
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Summary. — ^James  M.  Cox,  Democratic  candidate  for  the  Pres 
was  a  member  of  the  House  of  Representatives  from  December 
to  January  8,  191,^.    The  bills  and  resolutions  which  he  inti 
during  that  period  amounted  to  829,  classified  as  above. 

Warren  G.  Harding,  Republican  candidate  for  the  President 
his  seat  in  the  Senate  December  6,  191 5,  resigning  Jantiary  i< 
From  December  6,  191 5,  to  June  5,  1920,  he  introduced  139  bil 
sified  as  above. 

Thefe  is,  then,  in  the  present  congressional  syst 
finance  a  combination  of  influences  and  interests  in 
of  lavish  expenditures,  and  there  is  no  systematic 
to  sift  these  expenditures  and  eliminate  such  as  a 
directly  conducive  to  the  public  interest.  Pork- 
methods,  with  the  consequent  waste  of  public  mone 
largely  due  to  the  failure  to  introduce  a  satisfactory  1: 
procedure  in  the  Federal  government.  The  unsatisf; 
conditions  affecting  the  control  of  national  finance 
best  be  revealed  by  a  simimary  of  the  present  bud] 
practice  of  the  Federal  government  and  a  comparisoi 
the  English  budget  system,  which  latter  is  one  of  the 
effective  systems  in  modem  governments. 

Public  Control  and  the  Budget 

Present  Budgetary  Practice  of  the  Federal  Govefnm 
the  United  States. — By  the  acts  of  September  2,  178^ 
May  10,  1800,  Congress  made  it  the  duty  of  the  Sec 
of  the  Treasury  "to  prepare  and  report  estimates 
public  revenues  and  the  public  expenditures"  and  t 
sent  "plans  for  improving  and  inqreasing  the  re\ 
from  time  to  time  for  the  purpose  of  giving  inf6rmat 
Congress  in  adopting  modes  of  raising  the  money  rec 
to  meet  the  public  expenditures."*  Though  the  w 
of  these  acts  has  been  changed  at  variotis  times  to  p: 
in  effect  that  the  "annual  estimates  for  the  public  s 
shall  be  submitted  to  Congress  through  the  Secret 

»  Cf.  W.  F.  Willoughby,  The  Problem  of  a  National  Budget  (D.  Apt 
Co.,  1918)1  pp.  131-132. 
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iry,"  the  result  has  been  the  establishment  of  a 
^hereby  the  heads  of  departments  prepare  esti- 
their  respective  services  and  the  Secretary  of  the 
xmfipiles  and  transmits  them  to  Congress.*  The 
an  to  have  the  Secretary  of  the  Treasury  present 
mprovement  was  never  put  into  practice  and  the 
gradually  dropped.'  Neither  the  President  nor 
ary  of  the  Treasury  has  assumed  any  respon- 

co-ordinate,  eliminate,  and  adjust  estimates, 
cess  of  budget  making  in  Congress  according  to 
age  starts  with  the  traiisijqission  of  a  letter  trom 
ary  of  the  Treasury  to  the  Speaker  of  the  House 
icntatives,  giving  estimates  of  appropriations 
OT  the  public  service.    These  estimates  are  given 

detail.  The  Secretary  acts  in  this  regard  in  a 
nisterial  capacity,  passing  on  to  Congress  the 
furnished  by  the  several  executive  departments.^ 
practice  is  thus  summarized  by  Representative 


of  each  department  prepares  his  estimates,  or  the  estimates 
irtment,  without  any  reference  Whatever  to  the  estimates 
>y  the  heads  of  other  departments,  and  without  any 
iatever  to  the  estimated  revenues  for  the  fiscal  year  for 
Btimated  revenues  were  to  be  made.' 

rm  the  requests  of  the  departments,  bureaus,  and 
ire  submitted  by  the  Secretary  of  the  Treasury  to 
:dr  of  the  House  of  Representatives, 
lion  over  appropriations  in  the  House  is  dis- 
i^ong  different  committees,  such  as 

»  on  Appropriations 
96  on  Military  Affairs 
se  on  Foreign  Affairs 
ral  Committee 
mmittee 


.  Willoughby,  The  Problem  of  a  National  Budget  (D.  Appleton  & 
rd,  ine  Cost  of  the  Natumal  Government,  p.  1 1.        *  Ibid.t  p.  I3« 
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Post  Office  Committee 
Committee  on  Indian  Affairs 
River  and  Harbor  Committee 

In  addition  to  the  estimates  submitted  by  the  Secretary 
of  Treasury,  supplemental  estimates  may  be  presented 
directly  to  the  House  at  any  time.  The  requests  for  ap- 
propriations may  then  come  from  five  sources — ^namely: 

1.  Regtilar  annual  estimates  transmitted  by  the  Secretary  of  the 
Treasury. 

2.  Supplementary  estimates,  also  submitted  by  the  Secretary  of  the 
Treasury. 

3.  Judgments  of  the  Court  of  Claims. 

4.  Reports  of  the  engineers  of  the  War  Department. 

5.  Expenditures  authorized  by  legislative  acts  during  session.^ 

C      The  general  result  has  been  the  distribution  of  power 
i  among  separate  agencies  without  any  system  of  unified 

^control  to  co-ordinate  income  and  expenditure. 

It  is  customary  in  cotmtries  with  representative  govern- 
ment to  place  control  over  the  budget  in  the  hands  of  the 
body  which  most  directly  represents  the  electorate.  In 
the  United  States  provision  was  made  in  the  Constitution 
by  which  this  control  was  intrusted  to  the  House  of  Repre- 
sentatives. In  actual  practice  the  Senate  has  gained  more 
direct  control  over  expenditures  than  the  Housed  It  has 
thus  come  about  that  the  House  is  the  weaker  of  the  two 
branches  of  the  national  legislature,  and  that  the  final  ac- 
tion on  appropriation  measures  is  largely  dependent  upon 
the  Senate. 

The  present  situation  in  the  handling  of  Federal  finances 
is  criticized  by  Dr.  W.  P.  Willoughby  of  the  Institute  of 
Government   Research.      Doctor   Willoughby   say$  that 

In  scarcely  a  single  respect  do  the  present  practices  of  our  nfetioDal 

-    government  conform  to  the  essential  requisites  of  a  sound  system  d 

national  finance.    No  attempt  is  made  to  consider  the  whole  prol>le(n 

of  financing  the  government  at  one  time.    Expenditures  are  liot  coq- 

^  H.  J.  Ford,  The  Cost  of  the  National  Government,  pp.  15-17.         ' 
'  H.  J.  Ford,  The  Cost  if  the  National  Gooemment^  p.  24  ff.,  for  scMoe  tUn- 
minating  instances  of  the  power  of  the.Seaate. 
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sidered  in  connection  with  revenues.    Even  the  idea  of  balancing  the^ 
budget  does  not  exist.    Though  the  Secretary  of  the  Treasury  is  required 
to  lay  before  Congress  each  year  the  estimates  of  expenditiu-es  for  the 
year  to  come,  these  estimates  far  from  represent  a  consistent  financial 
program.    The  essential  basis  for  the  elaboration  of  such  a  program 
^  '      exists  neither  in  law  nor  in  practice.    Though  the  law  requires  all  the 
r  'c      estimates  to  be  submitted  by  the  Secretary  of  the  Treasury,  that  officer 
ui.      acts  as  a  mere  compiling  authority;   he  has  no  power  to  modify  the 
proposals  submitted  to  him  by  the  heads  of  the  administrative  depart- 
~       ments.    The  estimates  thus  represent  little  more  than  the  individual 
desires  of  the  departmental  heads.    The  President,  to  be  sure,  might 
''      exercise  his  general  powers  to  secure  a  co-ordination  of  the  estimates 
and  their  conformity  to  a  general  policy.    He,  however,  has  no  service 
through  which  he  can  effectively  exercise  such  authority.    There  is 
absolutely  lacking  any  organ  at  all  corresponding  in  character  or  powers 
to  the  Treasury  under  the  British  system. .  The  accounting  and  report- 
y-      ing  sjTstem  of  the  government  is  not  such  as  to  develop  the  information 
needed  m  order  to  construct  a  proper  budget.    No  standard  classifica- 
^^    tions  of  units  of  organization,  functions,  or  activities,  and  of  expendi- 
•    tures  according  to  their  character  and  object  or  service  purchased  have 
-      been  officially  adopted.    No  uniform  scheme  of  expenditure  documents 
:      calling  for  the  recording  of  expenditure  data  in  accordance  with  any 
general  informational  plan  has  been  put  into  practice.    The  idea  that 
a  system  of  accounts  should  have  for  its  purpose  to  produce  information 
needed  for  the  proper  conduct  of  affairs,  as  well  as  to  establish  the 
fidelity  with  which  legal  provisions  are  carried  out,  scarcely  exists. 
The  estimates,  such  as  they  are,  are  not  compiled  in  accordance  with 
any  one  principle,  nor  in  such  a  way  that  their-signiflcaiice  c^~  be' 
clearly  seen.    There  is  no  budgetary  message,  no  proper  scheme  of 
summary,  analytical  and  comparative  tables.    Nothing  in  the  nature 
oi  a  balance  sheet  is  provided.    The  administrative  reports  are  pre- 
pared without  any  reference  to  their  service  as  supporting  doctmients 
to  the  estimates,  nor  are  they  used  to  any  extent  for  such  piupose.^ 

After  a  careful  survey  the  conclusion  is  reached  that  the 
national  government  has  not  taken  any  step  toward  the 
adoption  of  a  real  budget  system.^ 
^nudgetary  Procedure  in  England. — By  way  of  contrast 
with  the  financial  methods  of  Congress  an  analysis  of  the  ** 
budgetary  procedure  of  the  English  government  will  be 

» W.  p.  Willoughby,  The  Problem  of  a  National  Budget,  pp.  55-57- 
'  For  steps  in  the  direction  of  the  adoption  of  a  partial  budget  system  in 
the  FedexaJ  govemroent,  see  infra,  p.  431. 
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suggestive.  The  ftindamental  principle  of  the  Engli 
system  of  financial  administration  is  that  expenditun 
may  be  made  only  in  pursuance  of  appropriations  by  a< 
of  Parliament.  For  more  than  a  century  this  control  ha 
been  exercised  exclusively  by  the  House  of  Commons 
Although  the  ultimate  authority  to  vote  expenditurei 
resides  in  the  Commons,  the  most  significant  principle  is 
that  the  House  has  conceived  its  function  as  inhering  ii 
the  authority  to  pass  upon  proposals  emanating  from  the 
Crown,  now  presented  by  his  agents,  members  of  the 
Cabinet,  whose  duty  it  is  to  formulate  the  financial  progran 
of  the  government.^  By  a  standing  order  it  was  provided 
that 

This  house  will  receive  no  petition  for  any  sum  relating  to  publk 
service,  or  proceed  upon  any  motion  for  a  grant  or  charge  ujixm  tb 
public  revenue,  whether  payable  out  of  the  consolidated  fund  or  ou 
of  money  to  be  provided  by  Parliament,  unless  reconunended  from  th 
Crown. 

Parliament,  then,  has  adopted  the  practice  of  considerin 
no  proposals  for  the  expenditure  of  ftmds  except  such  2 
are  presented  by  the  Cabinet,  and  no  motion  is  entei 
tained  to  increase  the  amounts  recommended  by  tt 
Cabinet.  Owing  to  the  fact  that  the  Cabinet  assume 
responsibility  for  financial  measures,  reductions  cannc 
be  made  without  involving  a  change  in  the  Cabinet.  A 
though  motions  for  reductions  are  sometimes  made  1 
Parliament  for  the  purpose  of  discussion,  such  motions  ai 
withdrawn  when  the  discussion  is  ended.* 

The  Ministry  has  adopted  the  policy  of  presenting,  t 
far  as  is  feasible,  all  of  its  financial  proposals  in  one  coi 
solidated  doctmient,  known  as  the  budget.  This  proceduJ 
is  merely  a  matter  of  administrative  practice.  When  tt 
budget  is  presented  to  Parliament  it  is  considered  in  i' 
entirety  by  the  House  acting  as  a  committee  of  the  whol 

1 W.  F.  Willoughby,  W.  W.  Wilkmghby,  and  S.  M,  Lindsay,  Finance 
Adminisiratum  of  Great  Britain  (D.  Appleton  &  Co.,  191 7),  p.  ^8. 
» W.  F,  WiUQughby,  The  Problem  of  a  National  Budi^t,  pp.  S^-^ 
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To  make  the  provisions  for  a  budget  effective  the  Treas- 
ury Department  is  charged  with  the  duty  not  only  of  pre- 
paring the  budget,  but  also  of  supervising  the  execution 
of  appropriation  acts  when  passed  by  Parliament.    In  the 
exercise  of  its  functions  of  supervision  and  control  the 
Treasury  Department  has  power  to  modify  estimates  sub- 
.  nutted  for  inclusion  in  the  budget,  and  its  approval  must 
be  secured  for  any  transfer  of  funds  from  one  department 
to  another.    All  changes  in  personnel  or  salaries  must  also 
receive  the  approval  of  the  Treasury. 

The  contrast  between  the  English  and  American  systems 
of  financial  administration  is  tersely  stated  in  the  report  to 
the  Institute  of  Government  Research: 

It  is  hardly  necessary  for  us  to  point  out  the  overwhelming  importance 
of  the  principles  embodied  in  these  rules  as  a  means  of  preventing  ill- 
advised  and  wasteful  expenditure  of  public  funds.  At  one  stroke  it 
readers  impossible  the  enormous  abuses  which  prevail  in  the  United 
States  arising  from  the  right  possessed  by  individual  members  of  Con- 
Sress  to  propose  and  secure  the  consideration  of  measures  calling  for 
ui  appropriation  of  public  funds.  The  exercise  of  that  right,  in  con- 
unction  with  the  device  of  "  log-rolling/'  has  not  only  given  rise  to 
•he  recurrent  scandals  of  the  **  pork-barrel ''  public  buildings  and  river 
Old  harbor  bills,  but  has  destro3red  all  possibility  of  framing  and  adopt- 
1^  a  consistent  and  effective  scheme  or  program  of  public  expendittu-es. 
Jnder  the  British  system  each  demand  for  fimds  originates  with  the 
lead  of  the  service  for  which  the  funds  are  requested,  and  thus  repre- 
sents the  judgment  of  the  person  most  competent  to  determine  the 
>eal  needs  of  the  service.  Under  the  American  system  demands  for 
itmds  may,  and  often  do,  originate  with  individual  members  oi  Congress 
laving  little  and,  at  best,  inadequate,  knowledge  of  the  needs  of  the 
services  for  which  they  are  intended.  \Miat  is  worse,  they  have  no 
lirect  interest  in  the  efficient  and  economical  administration  of  such 
lervioes.  Their  interest  is  in  the  localities  to  be  served,  which  interest 
nay  be  diametrically  opposed  to  the  interest  of  the  services  and  of  the 
[niblic  as  a  whole.  In  many  cases  money  is  appropriated  in  pursuance 
q£  proposals  thus  initiated,  notwithstanchng  the  fact  that  the  heads  of 
the  aervioes  affected  protest  vigorously  that  they  have  no  need  for 
Rich  money  or  for  the  services  to  be  furnished  by  such  funds. 

Under  the  British  system  responsibility  is  definitely  located  with  an 
officer  who  can  be,  and  is,  held  to  a  rigid  account  of  the  manner  in  which 
the  funds  asked  for  are  expended.    Under  the  American  system  the 
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enforcement  of  any  effective  system  of  securing  responsibility  and 
accountability  is  impossible.^ 

The  Budget  and  Governmental  Efficiency. — The  budget  is 
the  determining  element  of  the  problem  of  securing  govern- 
mental efficiency.  A  budget  has  been  defined  as  * 'a  col- 
lection of  documents  through  which  information  regarding 
the  condition  of  the  Treasury  and  financial  operations,  past 
and  prospective,  are  brought  together,  co-ordinated  and 
compared  in  such  a  way  that  intelligent  action  can  be  had 
in  the  way  of  adopting  a  financial  and  work  program  for  the 
future.'**  A  satisfactory  budget  requires  a  uniform  system 
of  accbtmting  and  expendittu-e  documents,  and  additional 
information  regarding  the  financial  operations  of  the 
government. 

For  the  formulation  of  general  policies,  information  regarding  total 
expendittires  according  to  a  few  grand  divisions  is  required.  On  the 
other  hand,  to  insure  that  money  voted  will  be  applied  in  an  effective 
manner,  and  to  maintain  a  proper  supervision  and  control  over  actual 
expenditures,  information  regarding  the  details  of  expenditures  by 
particular  tmits,  or  for  particular  activities  or  objects,  is  needed.  A 
budget,  which  is  essentially  an  information  document,  should  present 
both  classes  of  information  in  the  clearest  manner  possible.' 

There  are  three  main  types  of  budgets,  namely,  an  exec- 
utive-made budget,  a  legislative-made  budget,  and  a  bud- 
get made  by  the  two  departments  combined.  Those  who 
defend  an  executive-made  budget  contend  that  the  legis- 
lating should  not  be  permitted  to  initiate,  or  should  re- 
frain from  initiating,  measures  for  the  expenditure  of 
money. 

The  prime  essentials  in  the  preparation  of  a  budget  are 
unity  and  co-ordination,  which,  it  is  claimed,  can  be  se- 
cured only  through  a  single  executive  authority.  Defects 
of  the  legislative-made  budget,  such  as  those  of  the  United 
States  and  France,  are  pointed  out  by  Doctor  Willoughby, 

» W.  F.  Willoughby,  W.  W.  Willoughby,  and  S.  M.  Lindsay,  J^inancid 
Administration  of  Great  Britain  (D.  Appleton  &  Co.,  191 7),  pp.  39-40. 
«  W.  F.  Willoughby,  The  Problem  of  a  National  Budget,  pp.  9-10. 
•  Ibid.,  pp.  25-26. 
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Extravagance,  waste,  and  misapplication  of  public  funds  [he  con- 
udes]  have  invariably  resulted  where  the  legislative  branch  has  been 
iven  the  determining  voice  in  the  enactment  of  budgetary  proposals. 
If  this,  the  United  States  and  France  furnish  the  leading  illustrations. 
Q  both  countries  the  extent  to  which  appropriations  are  made  for 
nuposes  not  corresponding  to  national  needs,  and  representing  gross 
raste  of  the  public  funds,  amotmts  to  a  national  scandal.  In  this 
ountry  millions  of  dollars  are  annually  wasted  in  maintaining  useless 
imy  posts,  navy  yards,  and  other  local  stations.  Other  millions  are 
imilarly  wasted  in  the  erection  of  public  buildings  and  the  ^ecution 
f  public  works  which  ar6  useless,  or  at  least  have  no  utility  commen- 
orate  with  the  expenditures  involved  in  their  construction  and  subse- 
uent  maintenance.  The  direct  money  loss  thus  resulting  is,  moreover, 
ut  a  part  of  the  damage  done.  The  location  of  the  stations  and  plants 
t  unsuitable  points  makes  it  impossible  to  secure  an  efficient  adminis- 
•ation  of  the  services  to  which  they  belong.  The  restilt  is  to  discourage 
xmomy  on  the  part  of  those  intrusted  with  the  administration  of  these 
ETvices  to  lower  the  whole  tone  of  public  administration.  In  Prance, 
ndttions  in  normal  times  are  scarcely,  if  any,  better.^ 

In  America  the  legislative-made  budget  has  been  the 
lie  until  quite  recently,  when  a  few  states  instituted  the 
:ecutive-made  budget.  When  the  legislature  makes  the 
adget,  one  of  the  difficult  problems  involved  is  the  ques- 
on  whether  the  legislature  should  grant  funds  in  lump 
ims  or  itemize  its  appropriations. 

These  difficulties  are  largely  obviated  in  England  and 
!her  European  countries  by  making  the  executive  respon- 
ble  for  the  budget  and  by  limiting  the  right  of  members 
:  the  legislature  to  initiate  measures  involving  expendi- 
ires.  **The  secret  of  the  whole  matter  thus  lies  in  defi- 
tely  locating  power  and  responsibility  over  appropriations 
.  that  organ  which  represents  the  whole  country  and  is 
rectly  responsible  for  the  conduct  of  public  affairs." 
For  a  long  time  it  was  thought  that  an  honest  and 
ipable  administrative  official  could  secure  better  results 
he  was  given  a  free  hand  in  the  expenditure  of  public 
nds.  But  instances  of  dishonesty  and  misappropriation 
funds  proved  so  frequent  that  legislatures  began  to  turn 

» W.  F.  Willoughby,  The  Problem  oj  a  National  Budget,  pp.  40-41. 
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in  the  direction  of  specific  appropriations,  prescribing  in  de- 
tail the  amounts  of  money  to  be  spent  and  the  purposes  for 
which  the  expenditure  should  be  made.    In  legislative-made 
budgets  both  the  Ixmip-sum  plan  and  the  specific  appropri- 
ation method  have  serious  defects  which  modem  budget 
procedure  aims  to  avoid.    Some  of  these  defects  are  obvi- 
ated by  means  of  what  is  known  as  the  "transfer  system," 
which  renders  it  possible  to  appropriate  minimtun  esti- 
mates, or  slightly  more,  with  the  proviso  that  transfers 
may  be  made  to  those  departments  which  find  it  necessary 
to  approach  maximtun  estimates.     An  effective  check  on 
extravagant  expenditures  can  be  provided  tmder  this  plan 
by  requiring  a  statement  of  reasons  for  requests  for  addi- 
tional funds  and  instituting  an  investigation  before  the 
request  is  granted.    Such  a  transfer  system  has  been  tried 
with  marked  success  in  the  financial  methods  of  some  of 
the  states.' 

Another  device  which  is  employed  in  budget  making,  and 
which  has  been  recommended  for  the  Federal  government, 
is  the  allotment  system,  whereby  appropriations  are  made  j 
under  a  relatively  few  heads  corresponding  to  the  main 
divisions  of  government,  and  the  departments  and  bureaus 
then  proceed  to  make  an  allotment  of  these  lump  sums  to 
specific  subdivisions  of  the  services. to  which  they  relate, 
each  subdivision  making  a  fiuther  allotment;  and  in  all 
cases  distribution  is  indicated  m  writing,  and  changes  are 
not  permitted  without  the  approval  of  a  supervisory  or 
controlling  authority.  An  allotment  system  such  as  that 
outlined  above  has  been  recently  adopted  in  the  budget  act 
of  the  state  of  Minnesota. 

At  the  present  time  Congress  and  most  of  the  state  1^- 
latures  specify  in  detail  the  manner  in  which  the  money 
appropriated  for  various  purposes  shall  be  spent.  This 
arrangement  fails  to  give  flexibility,  and  either  results  in 
the  waste  of  funds  or  entails  deficiency  appropriations  to 
make  up  the  amounts  needed  by  certain  departments. 

»  CJ.  W.  F.  Willoughby,  Th€  Problem  of  a  National  Budget,  pp.  46-47. 
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*  services  have  no  incentive  to  economize  in  the 
e  of  the  funds  appropriated,  since  all  surpluses 
,  instead  of  being  available  for  use  by  the  serv- 
ng  the  economy  by  their  transfer  to  other  heads, 
Dvered  back  into  the  general  treasury."* 
ential  principles  of  budget  making,  then,  are  \^ 
ity,  accoimtability,  and  control.  It  is  dear 
nd  to  be  sought  in  providing  for  the  finances  of 
re  economy  and  efficiency  in  the  work  which  the 
it  uhdertaJces.    To  this  end  the  misapplication 

of  fimds  must  be  prevented.  Such  misapplica- 
waste  may  arise  from  expenditures  for  public 
datively  little  value,  or  from  fraud  and  careless- 
2  part  of^  those  in  whose  custody  pubUc  money  is 

from  exorbitant  or  unreasonable  demands  by 
epartments,  bureaus,  or  conunissions.*  In  order 
ese  difficulties  it  is  necessary  to  provide  *  *  means 
I  rigid  supervision,  control,  and  accounting  may 
td  at  every  step  from  the  first  estimating  of  the 
le  several  services  to  the  final  expenditure  of  the 
i.'**  This  control  must  be  exercised  first  by  the 
he  different  bureaus  or  divisions,  whose  duty  it 
w  carefully  the  requests  of  subordinates  and  to 
nly  those  which  are  necessary  for  economical 
nt  management.  In  addition  control  may^be 
iuxnigh  supervision  by  the  heads  of  the  depart- 
ier  which  the  bureaus  and  divisions  belong,  and 
evision  and  review  by  the  central  executive, 
ditrol  is  exercised  through  criticism  and  condem- 

legislative  bodies  and  through  public  opinion, 
ent  and  nattu^  of  the  supervision  and  control 
in  the  expenditure  of  public  fimds  vaiy  in  ac- 
mth  the  method  of  exercising  such  supervision 
)1.    In  the  United  States  this  control  is  largely  in 

of  the  legislature,  which  makes  appropriations 

lloughby,  The  Problem  of  a  National  Budget^  p.  54. 

cial  Administration  of  Great  Britain^  pp.  lo-ia.         *  Jlnd,^  p.  12. 


\ 


is  the  ])racticc  in  the  United  States  to  grant  appro])ri 
in  detail  for  all  of  the  work  of  a  department, 

the  appropriation  system  of  the  British  government  rests  upon  1 
trary  principle,  that  of  having  the  appropriation  funds  bindii 
as  regards  certain  large  heads,  and  of  permitting  the  exercise  of 
discretion  on  the  part  of  the  executive  in  respect  to  the  employ: 
the  funds  under  these  general  heads.^ 

Growing  out  of  the  unsatisfactory  methods  of  j 
priating  public  money  and  intimately  connected  the: 
is  the  problem  of  administrative  reorganization  i 
Federal  government.  Despite  the  handicaps  under 
executive  departments  have  labored  owing  to  Co 
sional  domination,  the  departments  of  the  Federal  g< 
ment  have  attained  a  degree  of  efficiency  which  oi 
marked  contrast  to  the  inefficient  and  wasteful  pr^ 
of  state,  city,  and  county  governments.  Neverthele 
Federal  departments,  largely  on  accotmt  of  the  restri 
and  limitations  involved  in  the  exercise  of  the  fir 
powers  of  Congress  and  the  loose  methods  of  centre 
expenditure,  have  been  severely  criticized,  and  oonti 
efforts  have  been  made  to  secure  improvement  of  ad 
trative  organization  and  methods.    Under  the  title 
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vigation,  irrigation,  and  drainage;  eleven  different  bureaus  are 
Ted  in  engineering  research;  twelve  different  organizations  are 
:ed  in  road  construction;  while  twelve,  with  large  overhead  organ- 
ns,  are  engaged  in  hydraulic  construction,  and  sixteen  are  engaged 
rveying  and  mapping.  Sixteen  different  bureaus  exercise  juris- 
n  over  water-power  development;  nine  different  organizations 
ollecting  information  on  the  consumption  of  coal;  forty-two 
snt  organizations,  with  overhead  expenses,  are  dealing  with  the 
ion  of  public  health.  The  Treasury  Department,  the  War  Depart- 
,  the  Interior  Department  and  the  Department  of  Labor  each 
bureau  dealing  with  the  question  of  general  education.  These 
tments  operate  independently;  instances  of  co-operation  between 
are  exceptional.  Each  c^  these  departments  is  manned  at  all 
with  an  organization  prepared  to  carry  the  peak  of  the  load,  and 
Ains  an  expensive  ready-to-serve  personnel.  A  lack  of  co-operation  , 
t  executive  departments  necessarily  leads  to  gross  extravagance.^- 

iminisiraiive  Reorganization  in  the  United  States.^ — The 
lem  of  administrative  organization  has  been  under 
[deration  by  several  general  committees  and  by  separ- 
investigating  committees  for  different  departments. 
of  the  general  committees — namely,  the  Keep  Com- 
mon and  the  President's  Commission  on  Efficiency  and 
lomy,  are  worthy  of  brief  review, 
le  Keep  Commission,  known  as  the  Committee  on 
irtmental  Methods,  was  appointed  by  President 
«fvelt.'  It  was  made  the  duty  of  the  commission  to 
tain  "in  what  respects  our  present  government 
Lods  fall  short  of  the  best  business  standards  of  to-day  " 
to  recommend  measures  of  reform.^  The  commission 
inted  subcommittees  to  investigate  administrative 
tices  and  to  describe  existing  conditions.  It  was  found 
the  classification  of  positions  and  salaries  was  based 
L  acts  of  Congress  passed  more  than  fifty  years  before, 
that  ''most  startling  anomalies  and  inequities  existed." 
3  of  the  recommendations  of  the  Commission  were 

W.  Good,  The  Saturday  Evening  Post,  vol.  cxcii,  no.  xxxvii. 
.,  part  iii,  pp.  323-339,  for  administrative  reorganization  in  the  states, 
le  memberB  of  the  committee  were  Charles  A.  iCecp,  Prank  H.  Hitch- 
Lawrence  O.  Murry,  James  R.  Garfield,  and  Gifford  Pinchot.^ 
J.  Ford,  The  Cost  of  the  National  Government,  pp.  98-99. 


I      » 

«    ■ 


•}  ;  It  seems  to  have  been  taken  tor  granted  that  it  v 

the  duty  of  the  executive  to  prepare  a  budget,  al 
powers  accorded  him  by  the  Constitution  amply  v 
his  assuming  this  function.  Not  until  March  4,  19c 
any  definite  action  taken  looking  toward  the  exei 
budgetary  powers  by  the  President.  Congress  tl 
serted  a  clause  in  a  dvil  appropriation  act  requesti 
President  to  suggest  measures  to  reduce  the  est 
submitted  by  the  Secretary  of  the  Treasury  whe 
estimates  exceeded  available  revenues,  or  to  recox 
new  taxes  to  cover  the  probable  deficiency.*  Thot 
action  was  taken  tmder  this  clause,  the  President 
own  initiative  began  the  consideration  of  estimates 
their  submission  to  Congress.*  These  measures 
merely  to  have  brought  to  public  attention  the  dd 
the  method  of  preparing  estimates  and  to  have 
further  efforts  to  secure  definite  action  looking 
establishment  of  a  budget  system.  The  repeated 
mendations  of  the  Secretary  of  the  Treasury  were  folio 
the  request  of  the  President  for  an  appropriation  tc 

.  .  .  the  employment  of  accountants  and  experts  from  offi 
Drivate  life  to  more  effectivelv  inouire  into  the  methods  of  tra 
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n  pursuance  of  the  appropriation  granted  for  this  purpose 
he  President's  Commission  on  Economy  and  Efficiency 
vas  established.  This  commission,  under  the  direction  of 
Dr.  Prederick  A.  Cleveland,  made  a  survey  of  the  various 
igencies  of  the  Federal  administration  and  submitted  sug- 
^tions  for  reform.*  As  a  basis  for  constructive  recom- 
nendations  a  study  was  made  particularly  of  administra- 
ive  organization  as  embodied  in  the  budget  and  financial 
nachinery  of  the  leading  foreign  countries.  President 
Faft,  in  submitting  to  Congress  the  report  of  the  commis- 
don,  observed  that  little  attention  had  been  given  to 

.  .  .  the  working  out  of  an  adequate  and  systematic  plan  for  considering 
expenditures  and  estimates  for  appropriations;  for  regularly  stating 
these  in  sudi  fonn  that  they  may  be  considered  in  relation  to  questions 
ol  public  policy;  and  for  presenting  to  Congress  for  their  consideration 
cadi  year,  when  requests  are  made  for  funds,  any  definite  plan  or 
proposal  for  which  the  administration  may  be  held  responsible.' 

Despite  th^  work  of  the  regular  committees  on  expendi- 
ture in  Congress  and  more  than  one  hundred  special  in- 
vestigating committees  authorized  to  secure  information 
on  expenditures,  the  President  concluded : 

No  c^^ular  or  systematic  means  has  been  provided  for  the  considera- 
tkn  of  the  detail  and  concrete  problems  of  the  government. 

A  well-defined  business  or  work  program  for  the  government  has 
not  been  evolved. 

The  reports  of  expenditures  required  by  law  are  uns3rstematic,  lack 
vnifonnity  of  classification,  and  are  incapable  of  being  summarized  so 
tt  to  give  to  the  Gmgress,  to  the  President,  or  to  the  people  a  picture 
of  mbat  has  been  done,  and  of  cost  in  terms  either  of  economy  of  pur- 
dttse  or  eflfidency  of  organization  in  obtaining  results.  ...  So  long 
tt  the  method  at  present  prescribed  obtains,  neither  the  Congress  nor 
the  country  can  have  laid  before  it  a  definite  understandable  program 
of  >Mi«t«fg«^  or  of  governmental  work  to  be  financed;  nor  can  it  have  a 
weO-defined,  dearly  expressed  financial  program  to  be  followed;    nor 

'  The  other  members  of  the  commission  were  Prank  J.  Goodnow,  professor 
of  public  law;  W.  W.  Warmck,  accounting  officer  of  the  Panama  Canal 
CommiMon;  Harvty  S.  Chase,  certified  accountant;  and  Merritt  O.  Chance, 
auditor  for  the  nost  office. 

'  Prom  the  Menage  of  the  President,  printed  in  House  Docum^t  No.  834, 
Sixty-second  CQii|refiB|  Second  Session,  p.  2. 
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can  either  the  Congress  or  the  Executive  get  before  the  country  the 
proposals  of  each  in  such  manner  as  to  locate  responsibility  for  plaas 
submitted  or  for  results.^ 

After  making  an  exhaustive  study  of  the  administrative 
organization  of  the  Federal  government  and  an  analysis  of 
the  budgetary  methods  of  the  leading  foreign  governments, 
the  cx)mmission  presented  recommendations  to  the  Presi- 
dent and  Congress  to  the  effect  that  the  President  should 
prepare  the  budget  and  that  it  should  be  comprised  of  a  { 
budgetary  message,  a  financial  statement,  a  summary  of 
expenditures  and  estimates,  with  the  neceiiisary  changes  in 
law  to  put  the  budget  into  effect. 

The  commission  was  discontinued  in  June,  191 3,  because 
\  of  the  failure  of  Congress  to  appropriate  the  necessary 
^  funds  for  its  support.  And  the  recommendations  of  the 
commission,  although  they  received  the  cordial  support 
of  the  President,^  were  ignored  by  Congress.  Nevertheless, 
despite  the  unwillingness  of  Congress  to  accept  the  prin- 
ciple of  the  executive  budget,  the  chairman  of  the  House 
Committee  on  Appropriations  has  repeatedly  urged  in  that 
chamber  the  establishment  of  a  single  committee  on  ap- 
propriations.^ Public  discussion  favorable  to  the  enact- 
ment of  a  budget  law  led  to  the  presentation,  in  Congress 
of  resolutions  urging  such  enactment  beginning  with  the 
session  of  191 7.  But  it  was  not  until  the  session  of  19 19 
that  the  budget  was  regarded  of  suflBcient  importance  to 
receive  much  consideration.  In  this  session  two  bills — 
namely,  the  Good  bill  and  the  McCormick  bill — resulted  in 
a  prolonged  discussion  and  the  passing  of  a  budget  bill 
which  was  vetoed  by  the  President. 

The  bill  vetoed  by  President  Wilson  has  been  intro- 
duced in  the  special  session  of  Congress  in  April,  X921,  and/ 

^  Prom  the  Message  of  the  President,  printed  in  House  Document  No.  854, 
Sixty-second  Congress,  Second  Session,  pp.  2  and  4. 

•  See  especially  House  Document  No.  851,  Sixty-second  Congress,  Second 
Session,  1912;  Senate  Document  No.  1113,  Sixty-secx)nd  Congress,  Thmi 
Session,  1913. 

'  W.  F.  Willoughby.  The  Problem  of  a  NaUonal  Budget,  pp.  146  fit. 
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it  is  understood  that»  with  some  minor  changes,  will  be 
enacted  into  law. 

The  bill  provides  that  the  President  annually  shall  sub- 
mit to  Congress  an  estimate  of  expendittu*es  and  an  esti- 
mate of  receipts.  Where  income  is  excessive,  or  insufficient, 
he  is  directed  to  recommend  changes  in  the  laws  to  bring 
about  a  balance.  He  is  also  required  to  submit  state- 
ments of  the  condition  of  the  Treasxuy,  the  indebtedness 
of  the  government,  and  other  financial  aid. 

A  "Bureau  of  the  Budget"  is  set  up  in  the  Treasury 
Department,  tmder  a  director.  His  duty  will  be  to  collect 
from  the  various  executive  branches  information  as  to 
their  requirements.  This  bureau  also  is  directed  from 
time  to  time  to  make  detailed  studies  of  the  departments, 
with  the  idea  of  determining  changes  which  would  bring 
economy  and  efficiency.  The  bureau  also  is  to  aid  com- 
mittees of  Congress,  and  is  given  power  to  examine  records. 

The  bill  establishes  a  "general  accounting  office,"  under 
a  "Comptroller  General  of  the  United  States."  He  will 
replace  the  existing  Comptrollers  of  the  Treasury,  and  six 
auditing  officers,  and  perform  their  duties  in  the  examina- 
tion of  government  accounts.  His  office,  in  brief,  will  be 
the  central  bookkeeping  office  of  the  government,  and  will 
be  independent  of  the  executive  establishment.  He  is 
directed  to  make  reports  and  recommendations  to  Congress. 

There  is  a  proviso  that  no  estimate  or  request  for  an  ap- 
propriation and  no  request  for  an  increase  in  any  item  shall 
be  submitted  to  Congress  or  any  committee  thereof  by  any 
officer  or  employee  of  any  department  or  establishment, 
unless  at  the  request  of  either  House  of  Congress. 

Though  the  enactment  of  this  bill  would  result,  no 
doubt,  in  considerable  improvement  in  the  methods  of  sub- 
mitting estimates  to  Congress  with  pertinent  information, 
and  in  the  prq>aration  of  financial  reports  by  department 
and  bureau  chiefs,  it  falls  far  short  of  the  adoption  of  the 
necessary  principles  of  a  satisfactory  budget  system.  The 
individual  membei^^  of  Congress  are  presiunably  free  to 
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draw  on  the  public  treasury  through  special  bills  canyin 
appropriations,  and  thus  the  pernicious  practices  of  loj 
rolling  and  the  pork-barrel  will  be  likely  to  continu< 
j  Moreover,  this  bill  makes  no  provision  for  executive  vif 
I  and  control  of  expenditures  after  the  passage  of  appropr 
ation  bills.  The  effective'method  of  adjusting  expenditure 
to  meet  changing  conditions  and  of  checking  expenditure 
at  all  times — the  functions  performed  by  the  Treasury  i 
England — remains  as  yet  to  be  provided.  A  beginning  ha 
merely  been  made  toward  the  establishment  of  an  effectiv 
budget  system  in  the  Federal  government. 

Expendittires  in  the  states  are  on  the  increase  and  tli 
budgets  of  city  and  county  governments  have  grow: 
rapidly,  making  a  huge  total  expenditure  each  year  for  ai 
governmental  purposes.  The  upward  trend  is  illustrates 
by  the  following  table: 


TOTAL  GOVERNMENTAL  COST  PAYMENTS,  WITH  PER  CENl 

OP  INCREASE,  1913  AND  I903.» 


Total  Governmental  Cost  Payments. 

Division  of  Government 

1913 

1903 

Per  cent  of 
Increase. 

Total 

^3.284,343,266 
952,600,857 
382,551,199 
385.181,760 

1,119,843,682 

444,l65,768« 

»l.773.l86,446 
616,739,361 
185,764,202 
197.365.827 

551,234.172 
222,082,884 

85.2 

Federal 

54.5 

105.9 

952 

103.2 
100. 0 

States 

Counties 

Incorporated     places     of 
8.000  and  over 

AH   other    civil    divisions 
/(estimated) 

Budget  Reform  in  State  Governments 

/  The  unsatisfactory  arrangements  for  financing  the  Fed- 
eral government  are  duplicated  in  the  financial  systems  d 
the  states.  Conditions  applicable  to  state  government 
have  been  summarized  by  Professor  Holcombe: 

^  From  address  of  chief  statistician  of  Census  Bureau,  delivered  before  the 
National  Tax  Association  at  San  Francisco,  August  12,  1915. 

'  Includes  $126,792,995  actual  governmental  cost  payments  of  inoorp» 
rated  places  of  2,500  to  8,000  population. 
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ch  department  of  administration  ordinarily  repoPts  ■4irectly  to 
egislature  upon  the  expenditure  of  its  appropriations,  and  trans- 
in  the  same  manner  its  estimates  of  the  appropriations  necessary 
proper  for  the  ensuing  year,  or,  in  the  case  of  states,  where  the 
lature  meets  biennially,  two  years.  Ordinarily  neither  the  Gov- 
r  nor  any  other  executive  officer  has  anything  to  do  with  any 
iitmental  estimates  save  his  own.  .  .  . 

le  l^;islatures  refer  the  departmental  reports  and  estimates  to 
ding  committees.  The  practice  differs  in  different  states.  In 
5  there  are  several  committees  with  jurisdiction  over  different 
es  of  appropriations.  In  others  all  appropriation  bills  must  be 
Ted  to  a  single  committee.  In  some  states  there  are  separate 
x>pnations  conunittees  in  each  house.  In  others  there  is  a  single 
;  committee.  In  some  states  bills  that  carry  appropriations,  not 
ired  to  cover  departmental  estimates,  may  be  reported  by  various 
mittees,  without  consultation  either  with  the  departments  con- 
ed or  with  the  appropriation  committee.  In  most  states  such 
must  be  referred  before  final  action  by  the  house  to  the  appro- 
;ion  committee.  Thus  there  is  some  centralized  control  over  the 
opriation  bills  in  most  legislatures.  But  the  department  heads  . 
;  appear  before  the  appropriation  committee  and  demonstrate  the  ^ 
ssity  and  propriety  of  the  appropriations  for  which  they  have 
1.  They  appear  independently,  each  working  solely  for  his  own 
rtment,  and  responsible  in  no  way  for  other  departments  or  for 
size  of  the  state  appropriations  as  a  whole.  Since  every  active 
rtment  head  normally  wants  to  expand  the  services  of  his  own 
rtment  and  is  likely  to  overrate  its  importance  as  compared  with 
■8,  departmental  estimates  tend  to  increase  year  by  year,  without 
1  regsutl  to  the  general  growth  of  public  expendittu'es  and  revenues. 
!  the  legislatxu^  is  confronted  with  the  difficult  task  of  reducing 
stimates  in  order  to  keep  the  total  appropriations  within  reasonable 
lass.  This  task  is  made  more  difficult  by  the  number  and  magni- 
of  special  and  local  appropriations  which  many  districts  want 
representatives  to  procure  for  them  in  addition  to  the  appropria- 
far  r^^ular  departmental  work.  This  S3rstem  inevitably  breeds  ^ 
vaganoe  and  inefficiency.  The  departmental  reports  ordinarily 
nt  no  dear  picture  of  the  fiscal  operations  of  the  state  as  a  whole, 
Btimates  of  the  various  department  heads  are  likely  to  be  excessive, 
tfadr  recommendations  unrelated  to  one  another  or  to  any  co- 
ated administrative  policy.  The  officer,  if  any,  who  collects 
Btimates  and  transmits  them  to  the  legislattire  has  no  control  over 
,  the  department  heads  themselves  have  no  constitutional  right 
ifend  their  estimates,  and  in  practice  the  legislattire  may  disregard 
.    The  result  tends  to 'be  perfunctory  work  on  the  part  of  the 
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state  fiscal  officers.  Intelligent  planning  for  the  future  by  the  adminis- 
tration is  almoet  impossible.  Even  the  balance  of  current  appropria* 
tions  and  revenues  is  made  difficult.'  • 

Progress  oj  State  Budget  Reform. — The  movement  for 
budget  refonn  to  remedy  existing  conditions  was  begiuv 
about  191 1,  when  the  first  step  was  taken  by  the  state  o( 
Wiscraisin.  Since  this  time  the  majority  of  the  states  hav^ 
provided  for  swne  form  of  budget  system.  Among  th.^ 
states  which  have  adopted  recently  an  improved  budga^ 
procedtu-e  are:  Connecticut,  1915;  Illinois,  1913;  low^., 
1915;  Kansas,  1917;  Louisiana,  1916;  Maine,  1915; 
Maryland,  1916;  Minnesota,  1915;  Nebraska,  1915;  Ne\p 
Jersey,  1916;  New  Mexico,  1917;  New  York,  191^  North 
Dakota,  1915;  North  Carolina,  1917;  Ohio,  1913;  Oregon, 
1913;  South  Dakota,  1917;  Tennessee,  1917;  Utah,  1917; 
Vermont,  1915;  Washington,  1915;  Wisconsin,  1911. 

The  extension  of  the  new  ideas  in  budget  making  is  ap. 
parent  in  the  legislative  sessions  of  1918  and  i9i9.' 

Though  various  plans  for  the  handling  of  finances  have 
been  tried  in  the  states  there  are  three  main  forms  of 
_^  budgetary  practice.  The  first  and  most  common  form  is 
the  legislative  budget.  In  this  form  the  entire  respon- 
sibility for  the  preparation  of  the  budget  rests  upon  tlie 
legislature.  The  legislature  may  delegate  its  authority  to 
one  committee  or  to  several  committees.  It  may  request 
aid  from  Hie  executive  departments  and  all  subdivisions 
thereof.  It  may  hold  public  hearings  or  not,  according  to 
the  discretion  of  the  committees.  It  may  increase  or  de- 
crease freely  the  requests  of  ofi&cers  and  departments.  It 
may  as  it  pleases  vote  appropriations  by  separate  bills  or 
combine  them  into  one  bill.  The  legi^tive  budget  has^ 
been  the  dominant  form  in  the  American  states.  Other 
types  of  budgets,  such  as  the  executive  budget  and  the  com-- 
mission  budget,  have  in  the  last  decade  brought  about 

■  A.  N.  Holcombe,  SlaU  GovmimeMl  in  Ike  UniUd  SlaUt  (The  Mac&uDan 
Company,  1916),  pp.  333  ff, 

)  Consult  session  laws  of  Arisono,  Colorado,  Idaho,  Indiana,  Kentudcy, 
Maine,  Massachusetts,  Nevada,  South  Dakota,  Texas,  and  WyotninK- 
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some  significant  changes  in  the  financial  procedure  of  many 
states.    Where  the  executive  budget  obtains  the  Governor, 
or  some  board  responsible  to  him,  is  given  full  authority 
in  preparing  the  budget  and  seeing  it  through  the  legisla- 
ture, and  where  this  system  is  installed  in  an  effective  form 
the  legislature  is  prohibited  from  increasing  items  in  the 
budget  submitted  by  the  Governor,  and  members  may  not 
introduce  bills  involving  the  expenditure  of  money  without  y^ 
making  provision  to  secure  the  necessary  fimds.    The  com- 
mission, or  board,  form  of  budget  is  best  illustrated  by  the 
arrangement  in  Wisconsin,  whereby  an  effort  has  been 
made  to  limit  the  financial  powers  both  of  the  legislature 
and  of  the  Governor.    In  191 1  a  board  of  pubUc  affairs  was 
created,  consisting  of  the  Governor  as  chairman,  the  Sec- 
retary of  State,  the  President  pro  tern,  of  the  Senate,  the 
Speaker  of  the  House,  the  chairmen  of  the  Senate  and  . 
House  committees  on  finance,  and  three  additional  mem-   I 
bers  appointed  by  the  Governor.    Soon  after  its  establish- 
ment this  board  was  authorized  to  prepare  a  budget  for 
submission  to  the  Legislattu^.     In  order  to  perform  its 
functions  effectively  the  board  is  authorized  to  devise  a 
uniform  system  of  accounting  and  formulate  plans  for  the 
improvement  of  administration. 

It  is  the  executive  budget,  however,  which  has  come  to 
replace  or  to  modify  greatly  the  older  type  of  legislative  — 
committee  sjrstem.  The  real  executive  budget  system,— 
under  which  the  legislature  cannot  increase  the  Governor's 
budget,  has  been  accepted  in  only  a  few  states.  Maryland 
and  New  Mexico  provide  that  the  legislature  may  only 
reduce  or  strike  out  items,  and  may  enact  supplementary 
measures  for  purposes  not  provided  for  in  such  budget, 
only  by  following  the  special  procedtu-e  indicated.  The 
budget  amendment  submitted  by  the  New  York  Constitu- 
tional Convention  of  191 5  contained  a  similar  provision, 
as  does  the  constitutional  amendment  adopted  in  191 8  in 
West  Virginia. 

The  adoption  of  this  limitation  upon  the  power  of  the 
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The  details  of  the  Maryland  plan  are  as  follows: 

Executive  Budget  Established  by  Constitutional 
tnent  in  Maryland} — ^A  large  deficit  due  to  the 
action  of  the  legislature  aroused  the  people  of  M 
in  191 5,  to  the  need  of  an  effective  budget  systei 
result  of  the  public  agitation  of  this  issue,  the  De 
state  convention  appointed  a  citizen  commission, 
Prank  J.  Goodnow  (former  member  of  the  Pi 
Conunission  on  Economy  and  Efficiency)  as  chai 
prepare  a  report  containing  specific  reconunei 
The  Goodnow  Commission  rendered  a  report  pre 
constitutional  amendment  to  estabUsh  an  executiv 
system,  which  amendment  was  approved  by  the  le 
.  and  ratified  by  the  voters  in  November,  191 6. 

The  provisions  of  the  amendment  are  as  folio 
I  Governor  shall  require  from  the^officers  of  all  i 
I  departments  and  administrative  offices,  bureaus, 
commissions,  and  institutions  expending  public 
itemized  estimates  and  other  information  necessa 
preparation  of  a  budget.  The  Governor  may  pn 
public  hearings  on  the  estimates,  may  require 
tendance  of  representatives  of  all  agencies  and  ins 
and  may  revise  at  his  discretion  the  estimates  p 
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succeeding  fiscal  years,  and  a  bill  for  all  proposed  appro- 
priations, clearly  itemized  and  classified.  Accompanying 
each  budget  shall  be  a  statement  showing: 

Revenues  and  expendittires  for  each  of  the  two  preceding  fiscal  years; 

Current  assets,  liabilities,  reserves,  and  surplus  or  deficit  of  the  state; 
I      Debts  and  funds  of  the  state; 

Estimates  cl  the  state's  financial  condition  as  of  the  beginning  and 
.  the  end  of  each  ensuing  fiscal  year;  and 

I      Any  explanation  which  the  Governor  may  desire  to  make  as  to 
*  important  features  of  any  budget,  and  any  suggestion  as  to  methods 
for  the  reduction  or  increase  of  the  state's  revenues. 

Before  final  action  upon  the  budget  by  the  General 
Assembly,  the  Governor  may  amend  or  supplement  it  to 
I*-  correct  an  oversight,  or,  in  case  of  emergency,  with  the 
ff     consent  of  the  general  assembly,  may  deliver  such  amend- 
r     ment  or  supplement  to  the  presiding  officers  of  both  houses. 
[         In  its  action  upon  the  budget  bill  the  General  Assembly 
'     may  not  amend  it  so  as  to  affect  the  guaranties  of  the 
constitution  or  statutes  for  the  establishment  and  main- 
tenance of  a  system  of  public  schools  or  constitutional  pro- 
visions as  to  salaries;  it  may,  however,  increase  or  diminish 
items  relating  to  the  legislature  or  the  judiciary.     In  no 
other  particular  may  it  alter  the  bill  except  to  strike  out  or 
reduce  items,  providing  no  salary  of  any  public  officer  is 
reduced  during  his  term  of  office. 

The  Governor  and  representatives  of  the  departments  of 
the  executive  branch  of  the  government  designated  by  him 
shall  have  the  right,  and  when  requested  by  either  house 
"^  it  shall  be  their  duty,  to  appear  and  be  heard  and  answer 
questions  relating  to  any  item  of  the  budget  bill  under  con- 
sideration.   Until  after  final  action  upon  the  budget  bill 
neither  house  shall  consider  any  other  appropriation  meas- 
ure.   Other  appropriations  must  be  embodied  in  separate 
— '  bills,  each  limited  to  a  single  purpose  and  containing  pro- 
vision for  revenue  necessary  for  that  purpose.    Such  bills 
may  be  passed  only  by  a  majority  vote  of  the  whole  number 
of  members  elected  in  each  house,  and,  when  passed,  shall 
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/1)C    subject    to    tlie    Governor's    ap])rovcil    or    veto.      The      1 
Governor  by  proclamation  may  extend  the  session  in  case      4 
of  f ailiire  of  the  General  Assembly  to  take  final  action  upon      i 
the  budget  bill  three  days  before  the  expiration  of  the  reg- 
ular session;    and  during  such  extended  period  no  other 
matter  than  such  bill  shall  be  considered  except  provision 
for  the  cost  of  the  session. 

The  Executive  Budget  in  Other  States. — ^The  executive 
budget  was  also  adopted  in  Illinois  as  a  result  of  pre-  ^««^ 
liminary  action  by  the  legislature  in  19 13  and  the  enact- 
ment of  the  civil  administrative  code  in  191 7.    Under  the 
code  a  department  of  finance  is  established  whose  duty  it  is 
to  prescribe  and  install  a  uniform  system  of  bookkeepings 
accounting,  and  reporting  for  the  several  departments; 
supervise  and  examine  the  accounts  and  expenditures  ol 
the  departments;   to  prepare  and  report  to  the  Govemoifcr: 
estimates  of  taxes  and  revenues;   and,  biennially,  to 
pare  a  state  budget.    Since  the  head  of  the  department  o: 
finance  is  appointed  by  the  Governor  and  is  responsible 
him,  a  centralized  supervision  and  control  is  established  fo 
all  of  the  officers  and  agencies  provided  in  the  dvil  adminis 
trative  code.    The  constitutional  officers  and  departmentiiiiis 
are  not  affected  by  this  centralized  control,  and  the  legi^^s- 
lature  may  increase  items  as  recommended  by  the  Go\i.^. 
emor,  with  the  result  that  Illinois  has  adopted  only  parti^^ 
arrangements  for  an  executive  budget. 

The  legislature  of  Utah  passed  a  budget  act  which  ec^n-' 
bodies  the  essential  features  of  the  Maryland  plan.*    "I3lt 
provides  that  the  Governor  shall  prepare  and  submit  -^:o 
the  legislature  a  budget  containing  "a  complete  plan  ^rf 
proposed  expenditures  and  estimated  revenues  for  t^e 
ensuing  biennium."    This  budget  shall  not  be  altered  by 
the  legislature  ** except  to  strike  out  or  reduce  items,"  nor 
will  the  legislature  consider  any  other  appropriation 

.  .  .  except  an  emergency  appropriation  for  the  immediate  expense  of 
the  state  legislature,  imtil  the  budget  has  been  finally  acted  upon  by 

*  Acts  of  191 7,  chap.  XV, 
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both  houses.    Every  appropriation  in  addition  to  that  provided  for 
in  the  budget  shall  be  embodied  in  a  separate  act  and  shall  be  limited 
to  some  single  work,  object,  or  purpose  therein  stated.    No  supple- 
mentary appropriation  shall  be  valid  if  it  exceeds  the  amount  in  the 
state  treasury  available  for  such  appropriation,  unless  the  legislature 
making  such  appropriation  shall  provide  the  necessary  revenue  to  pay 
such  appropriation  by  a  tax,  direct  or  indirect,  to  be  laid  and  collected 
as  shall  be  directed  by  the  state  legislature;   provided,  that  such  tax 
shall  not  exceed  the  rates  permitted  imder  the  constitution  of  Utah. 
This  provision  shall  not  apply  to  appropriations  to  suppress  insurrec- 
tions, defend  the  state,  or  assist  in  defending  the  United  States  in  time 
of  war.* 


New  Mexico  enacted  a  similar  type  of  executive  budget, 
with  the  proviso  that  the  Governor  and  heads  of  depart- 
ments, institutions,  and  agencies  of  the  state  shall  have  the 
right  to  appear  and  be  heard  by  the  legislature. 
\     In  Delaware,  Ohio,  Virginia,  and  New  Jersey  the  execu- 
tive prepares  the  budget,  but  the  legislatures  of  these  states 
retain  the  right  to  change  freely  all  budgetary  proposals. 
The  same  is  true  of  Massachusetts,  which  places  the  respon- 
sibility for  the  preparation  of  the  budget  upon  a  super- 
visor in  conjimction  with  the  Governor,  but  accords  to  the 
legislature  the  power  to  **  increase,  add,  decrease,  or  omit 
items." 

To  summarize  the  results  accomplished  in  budget  legis- 
lation more  than  half  of  the  states  have  adopted  the 
principle  of  a  consolidated  statement  of  estimates  ;*  all  but 
a  few  of  these  provide  for  a  general  review  of  the  budget 
as  a  whole,  with  recommendations  for  unity  and  co-ordina- 
tion and  for  economical  and  efficient  administration;  the 
final  formulation  of  the  budget  has  been  taken  from  legis- 
lative committees  and  has  been  placed  in  a  joint  legislative 
and  administrative  committee,  in  an  administrative  board,* 
or  in  the  Governor.  Among  the  states  which  have  placed 
the  responsibility  for  the  formation  of  the  budget  upon  the 

*  Acts  of  1917,  chap.  Ixxxi. 

'  W.  F.  Willoughby,  The  Movement  for  Budgetary  Reform  in  the  States 
(D.  Appleton  &  Co.,  1918),  p.  175.  *  Ibid.,  pp.  179  ff. 
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Governor  are  Delaware,  Illinois,  Iowa,  Kansas,  Mary- 
land, Minnesota,  Nebraska,  New  Jersey,  New  Mexico, 
Ohio,  Oklahoma,  and  Utah. 

It  is  apparent  that  a  satisfactory  budget  plan  reqtiires  a 
centralized  administrative  system.  A  few  states  have 
recognized  the  close  relation  of  the  budget  to  administra- 
tive reorganization,  and  have  grouped  the  state  services 
imder  a  few  department  heads  who  are  appointed  by  the 
Governor  and  are  under  his  direct  supervision  and  control. 

Although  encouraging  progress  has  been  made  in  the 
matter  of  budgetary  legislation,  much  remains  to  be  accom- 
pUshed.     The  chief  objectionable  feature  of  the  present 
budget  system  in  all  but  a  few  states  is  that  the  department 
estimates  are  compiled  and  sent  to  the  Legislature  without 
being  reviewed  by  an  administrative  officer  who  is  ac- 
quainted with  the  entire  business  of  the  state,  whose  duty 
it  is  to  compare  one  claim  with  another  and  to  cut  when 
necessary,  and,  finally,  to  adjust  the  expenditures  to  the  esti- 
mated revenues.    Another  objection  is  that  each  member 
of  the  legislature  may  introduce  bills,  canying  charges  upon 
the  state  treasury,  with  the  result  that  when  the  legisla- 
ture adjourns  no  one  knows  how  much  money  has  been 
appropriated. 

The  problem  of  the  preparation  and  adoption  of  the  state 
budget  involves,  then,  the  following  essentials: 

1.  An  executive  who  is  responsible  to  the  people  for  leadership  i& 
making,  submitting,  and  explaining  a  finance  program  for  the  govern- 
ment. 

2.  A  representative  body  whose  duty  it  is  to  review  critically  the 
entire  budget  and  to  withhold  its  approval  of  the  budget  until  it  is 
amended  by  the  removal  of  features  objectionable  to  the  majority  of 
the  body. 

3.  A  provision  for  an  appointment  with  the  executive  permitting 
him  to  meet  with  the  representative  body  and  to  present  and  explain 
his  budget,  so  that  opportunity  may  be  given  for  more  intelligent  dis- 
cussion. 

4.  Provision  whereby  any  important  issue  may  be  settled  by  a  pre- 
scribed method  of  adjustment  imposed  upon  the  executive  and  a  majcurity 
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•e  representatives  of  the  people,  or,  in  case  this  is  not  possible,  by 
erendum  to  the  people  at  an  election  to  determine  which  of  the 
sans  to  the  controversy  shall  be  retained  in  the  public  service,  the 
itial  purpose  of  such  referendum  being  to  make  the  government 
3sisive  to  the  will  of  the  majority,  and  to  put  the  administration 
the  hands  of  persons  who  are  in  sympathy  with  the  policy  adopted.^ 


Budget  Making  in  Cities 

lie  grave  defects  in  government  financial  methods  first 
ame  evident  in  the  management  of  cities,  and  it  was  in 
i  branch  of  government  that  improved  methods  were 
t  considered  and  adopted.  In  the  old  type  of  dty  charter 
i  budget-making  authority  was  vested  in  the  council, 
1  the  annual  appropriation  bill  frequently  represented 
5  result  of  systematic  log-rolling  by  the  members  of  the 
imdl  and  of  the  pressure  of  large  interests  demanding 
vemment  favors.  This  condition  was  aptly  described 
'  the  Boston  Finance  Commission  when  it  said  of  the 'dty 
undl  of  that  dty : 

Its  work  on  the  annual  appropriation  bill  consists  generally  of  attempt- 
( to  raise  the  mayor's  estimates  to  the  maximtim  amount  allowed 
law,  with  preference  for  those  departments  where  the  patronage  is 
Igest.  Loan  bills  are  log-rolled  through  with  more  regard  for  the 
tnands  of  interested  constituents  and  the  possibility  of  jobs  than  for 
5  needs  of  the  city  as  a  whole. 

Qder  this  system  measures  of  public  policy  were  often 
aored  by  ooimdlmen  in  their  efforts  to  seciure  from  the 
y  funds  * 'jobs'*  for  their  constituents.  No  coimdlman 
IS  responsible,  and  the  organizations  supporting  particu- 
*  measures  could  not  secure  a  hearing  or  a  fair  discussion 
the  merits  of  their  demands.* 

IVhen  the  weaknesses  of  the  above  described  methods  of 
inidpal  finance  became  notorious  a  campaign  of  educa- 
n  was  begun  which  resulted  in  the  introduction  of  re- 

W.  F.  Willoughby,  The  Movement  for  Budgetary  Reform  in  the  StaUs 

Appleton  &  Co.,  1918),  pp.  179  ff. 

^.  C.  A.  Beard,  American  City  Government  (The  Century  Company, 

Of  P-  '44. 


442         PRINCIPLBS   AND   PROBLEMS   01^  GOVBRNMBNT 

forms  in  budget-making,  in  accounting,  and  in  the  purchi 
of  supplies.  These  reforms  took  definite  shape  in  the  p: 
visions  of  new  city  charters,  especially  in  the  commissi 
plan  of  city  government.  The  utter  ignorance  which  p 
vailed  regarding  public  finance  led  the  New  York  Bure 
of  Mimicipal  Research  to  inaugurate  a  budget  exhibit,  t 
piupose  of  which  was  to  present  in  graphic  form  the  pi 
and  proposed  expenditures  of  the  city.  The  exhibit  coi 
prised  charts,  diagrams,  photographs,  and  other  metho 
of  representation  that  appropriately  illustrated  budj 
requests  and  the  relation  of  the  same  to  other  expenditui 
and  to  the  general  growth  and  progress  of  the  city.  T 
exhibit  proved  to  be  so  successful  that  it  was  repeated 
New  York  City,  and  has  been  imitated  in  other  cities  c 
siring  to  bring  about  greater  publicity  in  the  preparati 
of  the  financial  program  of  the  government.  The  publici 
given  to  methods  of  mimicipal  finance  by  the  New  Yo 
Bureau  of  Mimicipal  Research  and  other  organized  age 
cies  led  to  the  adoption  by  many  cities  of  a  revised  budf 
procedure. 

The  reformed  budget  procedure  of  New  York  Ci 
requires: 

1.  The  submission  by  heads  of  departments,  bureaus,  boards,  e 
of  estimates  to  the  Board  of  Aldermen,  and  the  printing  of  the  estims 
in  the  City  Record. 

2.  The  preparation  by  the  Board  of  Estimate  and  Apportionm 
of  a  tentative  budget  for  the  purpose  of  public  discussion. 

3.  The  adoption  by  the  Board  of  Estimate  and  Apportionment  c 
proposed  budget,  items  of  which  may  thereafter  be  decreased,  but 
increased. 

4.  The  holding  of  public  hearings  on  tjie  budget  before  final  adopt 
by  the  board. 

5.  Submission  of  the  budget  to  the  Board  of  Aldermen  at  a  spe 
called  meeting. 

"  The  Aldermen  may  reduce  or  eliminate  any  item  in  the  tax  bud 
(except  those  fixed  by  law,  those  covering  state  taxes,  or  those  proved 
for  interest  or  repayments  on  the  city  debt),  but  they  cannot  incre 
any  appropriation,  or  insert  any  new  item,  or  change  the  conditi 
under  which  appropriations  are  to  be  spent.    Even  where  they  red 
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strike  out  any  item  their  action  is  subject  to  veto  by  the  Mayor, 
this  veto  can  only  be  over-ridden  by  a  three-fourths  vote.''^ 

A  ftirther  advance  in  budget-making  in  cities  was  the 
itroduction  of  the  allotment  plan  in  the  new  budgets  of 
it  and  Philadelphia.  Under  this  plan  the  head  of 
department  cr  division  was  given  a  sum  of  money  to 
spent  in  the  manner  which  would  secure  the  best  results, 
uniform  classification  of  accounts  was  introduced,  and 
fers  between  departments  were  largely  eliminated. 
ly  other  cities  have  taken  partial  steps  to  introduce  a 
satisfactory  budget  procedure  and  to  interest  the 
itizens  in  the  intricate  problems  of  municipal  finance.^ 
The  plan  of  an  executive  budget  for  municipalities  has 
gaining  adherents,  just  as  have  the  similar  plans  for 
the  Federal  govenunent  and  the  states.  Expressing  in 
looncrete  form  the  proposals  of  tax  commissions  and  cham- 
Ibers  of  commerce,  the  idea  has  been  incorporated  into  the 
Emodd  city  charter  adopted  by  the  National  Mtmidpal 
^League. 

Sec  51.  Annual  Budget.  Not  later  than  one  month  before  the 
end  of  each  fiscal  year  the  City-manager  shall  prepare  and  submit  to 
the  council  an  annual  budget  for  the  ensuing  fiscal  year,  based  upon 
detailed  estimates  furnished  by  the  several  departments  and  other 
divisions  of  the  city  government,  according  to  a  dassification  as  nearly 
ttniform  as  possible.  The  budget  shall  present  the  following  informa- 
tion: 

(a)  An  itemized  statement  of  the  appropriations  recommended  by 
the  city-manager  for  current  expenses  and  for  permanent  improve- 
ments for  each  department  and  each  division  thereof  for  the  ensuing 
fiscal  year,  with  comparative  statements  in  parallel  colimms  of  the 
appropriations  and  expenditure  for  the  cxurent  and  next  preceding 
&cal  year,  and  the  increases  or  decreases  in  the  appropriations  recom- 
mended; ^ 

(b)  An  itemized  statement  of  the  taxes  required  and  of  the  estimated 
revenues  c^  the  city  from  all  other  sources  for  the  ensuing  fiscal  year, 


« W.  B.  Munro,  The  Gaoemment  of  American  Cities  (Third  Edition),  (The 
MacmiDan  Company,  1920),  pp.  408-409. 

•  Pot  an  account  ot  what  is  being  done  in  representative  cities,  sec  "  Recent 
IVogrcss  in  Budget-making  and  Accounting,"  by  C.  £.  Rightor,  National 
Uumdpal  Review,  vol.  vi,  p.  707. 
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with  comparative  statements  in  parallel  coltmins  of  the  taxes  and  other 
revenues  for  the  current  and  next  preceding  fiscal  year,  and  of  tfai 
increases  or  decreases  estimated  or  proposed; 

(c)  A  statement  of  the  financial  condition  of  the  city;  and 

(d)  Such  other  information  as  may  be  required  by  the  council. 
Copies  of  the  budget  shall  be  printed  and  available  for  distribatbi 

not  later  than  two  weeks  after  its  submission  to  the  Council;  and  il 
public  hearing  shall  be  given  thereon  by  the  Council  or  a  committeel 
thereof  before  action  by  the  council.* 

It  will  be  noted  that  responsibility  for  the  preparation  of 
the  miinidpal  budget  is  thus  placed  upon  the  city  manager, 
but  the  plan  falls  short  of  a  real  executive  budget  in  that 
no  restrictions  are  placed  upon  the  council  in  passing  upon 
the  items  of  the  budget. 

While  the  number  of  cities  with  city-manager  charten 
is  small,  most  of  these  cities  and  a  considerable  number  of 
commission-governed  cities  have  adopted  concentration 
of  responsibility  in  the  preparation  of  the  budget,  public 
hearings  to  stimulate  interest,  and  better  accounting  and 
auditing  practices. 

With  the  ever-increasing  expenditures  made  by  the  na- 
tional and  state  and  local  governments  for  necessary  pur- 
poses and  with  the  haphazard  methods  of  making  appro- 
priations by  these  bodies  has  come  the  acctmiulation  of 
debts  by  local,  state,  and  national  governments. 

Extraordinary  Growth  of  Public  Debts 

In  many  respects  the  greatest  problem  of  government 
finance  is  involved  in  the  tremendous  increase  in  public 
debts.  The  borrowing  of  money  has  been  regarded  as 
unwise  except  for  the  meeting  of  emergencies,  such  as  war, 
or  for  the  payment  of  improvements  in  which  the  future 
generations  may  profit  and  for  which  they  should  aid  in 
paying.  Far  the  larger  part  of  the  indebtedness  of  the 
United  States  has  been  the  result  of  wars  and  war  prepara- 

*  A  New  Municipal  Program^  edited  by  C.  R.  WoodruflF  (D.  Appleton  k 
Co.,  1919),  pp.  347-348- 
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i'.  The  amount  of  indebtedness  of  the  states  is  relatively 
dl  and,  in  view  of  their  resources  and  liabilities,  is  not 
xious  item.  By  means  of  bond  issues  a  great  increase  of 
sbtedness  has  occurred  in  dty  and  local  divisions.  Local 
emments  have  frequently  undertaken  public  improve- 
nts  that  should  have  been  paid  for  through  taxation, 
rhe  recent  growth  of  public  debts  in  the  United  States 
y  be  illustrated  by  the  following  data: 


1902 

1913 

Per  Cent 
Increase. 

ites 

$261,000,000 

1,040,000,000 

200,000,000 

400,000,000 

$400,000,000 

2,040,000,000 

372,000,000 

54 
100 

aes 

186 

strict  debts. 

According  to  Professor  Plehn,  ''It  is  safe  to  assert  that 
iblic  indebtedness,  state,  county,  district,  and  municipal, 
as  increased  more  than  100  per  cent  in  the  last  decade."* 
nd  in  view  of  the  extraordinary  increase  of  public  debts 
long  all  lines  the  same  authority  concludes:  "It  would 
iem  that  much  more  caution  should  be  exercised  in  debt 
taking.  A  little  slower  pace  in  acquiring  public  facilities, 
higher  tax  rate  for  a  few  years,  will  save  money  and  thus 
mke  a  faster  growth  in  the  long  run  possible."  These 
Tords  of  warning  were  given  before  the  United  States  en- 
ered  the  war  and  before  the  recent  enormous  public 
iirdens  were  asstuned,  which  will  require  a  new  calculation 
8  to  all  public  debts.  The  public  debt  of  the  United 
•tates  was  increased  from  1,208  millions  on  March  31, 191 7, 
dth  a  per  capita  debt  of  $1 1.33  to  a  debt  of  26,597  millions 
Q  August  31,  1919,  with  a  per  capita  debt  of  $249.38. 
The  difficulty  and  dangers  of  public  borrowing  are  well 
lustrated  in  the  experience  of  the  dty  of  Grand  Porks, 
^orth  Dakota,  as  told  by  the  State  Tax  Association. 

>  C.  C.  Pldm,  GavemmeiU  Finance  in  the  UniUd  States  (Chicago,  1915),  p. 
o. 
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Pire  engine  cost |6,ooo.ob 

Interest,  35  yeare: 

(i)  On  $6,ooo®  7%  for  IS  years 6,300.00 

(3)  On  15,000 reftmdiug bonds© 6%  for  10 years  6,000.00 

Total  cost $18,300.00 

The  engine  had  been  cast  on  the  junk  heap  for  ten  yeai 
when  the  report  was  made,  and  there  was  still  due  on  th 
engine  $5,000. 

Speaking  of  the  debt  of  New  York  City  in  1909,  Di 
Frederick  A.  Cleveland  raised  a  query  as  to  the  waste  aiu 
extravagance  involved  in  large  public  debts.  The  city,  In 
said, 

.  .  .  pays  $30,000,000  per  annum  interest  on  debt  and  |3o,ooo,ooa  ib 
redemptions.  When  we  consider  its  real-estate  purchases,  its  constnic 
tion  contracts,  its  methods  of  using  corporate  stock  to  cover  up  tiam 
actions  that  are  not  reported  in  budget  estimates,  is  it  too  mudi  to  w 
that  one  half  of  the  debt  of  the  city  represents  the  tribute  of  the  poo 
to  grafters  and  to  those  who  profit  from  the  dty'i  inefficiency? ' 

But  paying  principal  and  interest  of  debts  which  involv 
a  certain  percentage  of  waste,  graft,  and  inefficient  buaaes 
management  is  not  confined  to  the  smaller  units  of  govem 
ment.  The  President's  Commission  on  Economy  and  EfE 
ciency  reported  in  1Q13  that  in  the  conduct  of  Uie  goven 
ment  on  a  peace  basis  \aige  expenditures  were  made  fc 
which  there  was  no  adequate  return.  For  example,  it  wa 
found  in  an  investigation  of  the  adjutant-general's  offic 

.  .  .  that  the  methods  of  handling  a  large  part  <i£  the  comspcoiAea 
ot  that  office  are  antiquated  and  extremely  complicated,  and  thi 
estimate  under  simpler  and  more  modem  methods  a  saving  ol  ov 
$3,000,000,  or  over  38  per  cent,  of  its  appropriation  for  employet 
salaries  can  be  ultimately  saved  to  the  government.* 

■  Municipal  Administratitm  and  Accounting  (Longmans,  Green  &  C 

■  "Message  ot  the  President  of  the  United  States  transniitting  therepa 
of  the  Commission  on  Economy  and  Efficiency,"  House  Document  No.  II; 
Sxty-second  Congress,  Third  Session,  January  8,  1913,  p.  7. 


THE  BUDGBT  AND  SOME   FINANCIAL  PROBLEMS        447 

?urthermore,  it  was  suggested  that  the  use  of  window  en- 
vdopes  in  the  government  service  would  save  at  least 
$250,000,  and  other  economies  amounting  to  millions  of 
dollars  were  pointed  out  by  the  commission.  If  waste  and 
inefl&ciency  are  as  great  as  reported  by  this  commission  in 
time  of  peace,  it  is  natural  to  expect  greater  waste  and 
inefficiency  in  war  time.  Some  of  the  reports  and  investi- 
ptions  already  completed  show  that  in  the  huge  expendi- 
tures of  191 7  to  1920  large  sums  were  spent  for  which  the 
government  secured  no  return.  It  may  be  that  govern- 
ment in  a  democracy  involves  necessarily  a  high  percentage 
of  loss  in  money  and  eflBdency,  and  it  may  be  that  war 
requires  enormous  outlays  often  with  little  or  no  satisfac- 
tory return.  If  this  be  so,  should  not  those  who  create 
public  debts  exerdse  more  caution,  especially  when  the 
payment  of  the  debt  is  likely  to  be  passed  on  to  a  genera- 
tioo  receiving  no  benefits  therefrom  ?  And  it  may  well  be 
asked  by  the  citizen  whether  better  checks  cannot  be 
[daced  upon  wasteful  methods  both  in  times  of  war  and 
in  times  of  peace. 

To  what  extent  is  public  borrowing  justifiable?  What 
proportion  and  what  character  of  government  operations 
irnHd  be  met  by  taxation  ?  Should  the  cost  of  war  be  met 
ly  bonds  or  by  taxation?  These  are  questions  which  as 
'et  remain  far  from  being  satisfactorily  answered.  Few, 
F  any,  satisfactory  principles  have  been  developed  and 
iractioed  by  other  nations.  Much  more  attention  must 
teoessarily  be  given  to  the  consideration  of  these  and  other 
nportant  problems  involved  in  the  colossal  public  debts 
rhich  are  being  created. 

Certain  ndes  have  been  formulated  that,  if  practiced, 
rould  obviate  most  of  the  difficulties  of  public  borrowing, 
efferson  formulated  the  rules :  first,  that  bonds  should  not 
on  beyond  the  life  of  one  generation ;  second,  that  public 
inds  should  be  raised  by  loans  only  for  improvements  or 
aterprises  of  undoubted  permanence;  third,  that  there 
tioitld  be  no  resort  to  borrowing  if  by  any  possibility  the 
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proposed  expenses  may  be  met  by  taxes.  That  these 
have  not  infrequently  been  ignored  is  evident  in  the  < 
ordinary  growth  of  public  borrowing. 

Causes  for  Increase  in  Government  Exfbndii 

It  is  obvious,  then,  that  govenunent  expenditun 
national,  state,  and  local  purposes  have  increased 
mously  during  the  past  quarter  of  a  century.  Expendi 
for  war  purposes  have  reached  totals  which  make  fc 
outlays  of  money  seem  insignificant.  The  problec 
appropriating  and  spending  public  money  are  been 
increasingly  important,  although  equally  difficult 
baffling.  The  difficulties,  however,  do  not  appear  u 
mountable,  for  some  progress  has  been  made  in  impn 
the  methods  of  public  business.  The  chief  object  in  p 
business,  as  in  private  business,  is  not  to  cease  spei 
money  or  necessarily  to  reduce  expenditures,  but 
urgent  is  it  that  value  is  received  for  every  cent  tl 
spent.  It  was  once  the  popular  belief  that  govern 
c^cials  were  prone  to  be  dishonest  and  to  profit  by  ai 
collusion.  "Turn  the  grafters  out"  was  the  slogan  of 
out  of  office  in  order  that  they  in  turn  might  have  an  o; 
tunity  to  plunder  the  public  treasury.  But  the  trc 
that  the  average  pubhc  official  sets  about  doing  t 
honestly  and  to  the  best  of  his  ability,  that  serious  obsl 
are  found  in  the  way  of  an  upright  public  official,  and 
incentives  and  encouragement  are  mainly  in  the  dire 
of  wastefulness,  extravagance,  and  collusive  condw 
which,  however,  the  officeholder  is  frequently  assw 
share  of  the  spoils.  And  the  matter  of  chief  conn 
lessening  the  present  wsistefulness  and  extravaganoE 
placing  the  public  treasury  beyond  the  temptations  of 
interests  of  unscrupulous  officials. 

Cost  of  Democratic  Government. — The  chief  problt 
government  finance  is  conceded  to  be  the  wise  expent 
of  the  public  funds  in  such  a  manner  "that  they  pre 
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le  highest  degree  the  general  welfare  of  all."^  The  ad- 
ages of  civilized  life  are  now  in  large  part  acquired  by 
mon  effort.  Common  effort  may  be  organized  and 
ered  effective  through  voluntary  private  associations 
hrough  political  organizations.  The  tendency  of  hu- 
.  development  has  been  to  extend  common  effort 
ti|^  political  organization ;  as  a  consequence,  with  the 
^lopment  of  civilized  society  the  cost  of  these  common 
rts  has  increased,  and  this  increment  of  cost  has  had 
«  met  by  additional  taxation.  The  increasing  cost  of 
smment  is  the  outstanding  tendency  of  modem  times, 
ton  is  reported  to  have  indicated  a  preference  for 
locratic  government  because  it  was  less  expensive  than 
ilty,  while  the  facts  seem  to  show  that  the  |px)wth  of 
lOcratic  government  has  augmented  the  cost  of  the 
Qtenance  of  public  institutions.  With  the  growth  of 
esentative  assemblies,  with  the  extension  of  the  eleq- 
franchise,  with  the  introduction  of  the  direct  primary, 
i  the  adoption  of  the  initiative,  ref  erendtun,  and  recall — 
let,  with  every  step  in  making  government  responsible 
responsive  to  public  opinion,  the  cost  of  government  has 
sased.  The  maintenance  of  popular  institutions  is  an 
snsive  business.  The  growth  of  expenditures  may  be 
trated  by  the  fact  that  for  the  Federal  government 

Per-capita  expenditure  in  1810  was $x.x7 

Per-captta  expenditure  in  191 1  was 10.48 

Per-capita  expendittu^  in  1919  was i;8.so 

?^-capita  expendittu^  in  1920  was. .  (approximately)  50.00 

»*haps  the  normal  expenditure  per  capita  as  the  nation 
X)aches  a  peace  basis  will  be  considerably  lower.  But 
lis  amount  must  be  added  the  per  capita  expenditures 
jtate  and  county  government,  and  for  a  considerable 
ion  of  the  population  an  extra  expense  for  municipal 
mment.  The  per-capita  expenditures  in  these  local 
mment  units  according  to  the  latest  report  of  the 
us  bureau,  19^13,  were: 

C.  Pldin,  Government  Finance  in  the  United  Stales^  p.  i. 
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Per-capita  expenditure — state  government $3.95 

Per-capita  expenditure — county  government 4.49 

Per-capita  expenditure — mtmicipal  government 27.29 


Total  per-capita  for  local  tmits $35-73 

After  due  allowance  is  made  for  the  decrease  in  the  pur- 
chasing power  of  money  and  for  the  general  increase  in 
wealth,  it  is  still  quite  evident  that  pubUc  expenditiu^  are 
growing  faster  than  population  and  faster  than  wealth. 

Increase  in  Scope  and  Character  of  Government  Functions. 
— ^Among  the  chief  reasons  for  the  enormous  growth  of 
government  expenditures,  there  is,  first,  the  continued 
growth  of  military  expenditures.  Prior  to  the  outbreak  of 
the  war  ift  1914,  50  to  80  per  cent  of  every  dollar  of  public 
money  was  used  for  miUtary  pxirposes.  Recently  this 
proportion  has,  of  course,  been  greatly  changed  by  the 
colossal  expenditures  of  four  years  of  war,  which  alone  have 
exceeded  the  total  expenditures  of  the  Federal  government 
from  1 789  to  1 914.  But  aside  from  this  enormous  increase, 
expenditures  during  the  past  decade  have  been  further 
augmented  by  the  part  now  undertaken  by  the  state  and 
national  governments  in  the  operation  of  pubHc  works. 
The  government  to-day  conducts  many  important  activities 
that  a  few  decades  ago  were  managed  by  private  enterprise. 
Thus,  public  ownership  and  control  of  the  post  office,  rail- 
ways, irrigation  projects,  water,  gas,  light,  and  ether  public 
utilities  have  added  to  the  growing  list  of  government  ex- 
penditures. Likewise,  there  has  been  a  gradual  extenrion 
of  governmental  activities  in  the  fields  of  education,  char- 
ities, correction,  and  philanthropic  interests;  indeed,  there 
has  been  an  extraordinary  growth  in  public  institutions  and 
agencies  for  the  care  of  the  insane  and  the  sick,  and  for  the 
relief  of  the  poor.  All  of  these  agencies  have  necessitated, 
not  only  a  great  expenditure  for  their  management  and 
maintenance,  but  also  an  increasing  outlay  for  measures  d 
a  preventive  nature.  Thus,  the  government  has  begun  tc 
spend  money  in  the  big  process  of  social  prevention  anc 
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reconstruction.  Finally,  to  all  of  these  must  be  added  the 
growing  cost  entailed  by  the  participation  of  a  larger 
number  of  people  in  public  affairs.  In  addition  to  the  in- 
creased expense  in  running  government  on  a  democratic 
basis,  "it  cannot  be  denied  that,  by  having  a  share  in 
public  affairs,  the  masses  of  the  people  create  expenses 
which  formerly  did  not  exist  or  existed  on  a  very  limited 
scale." 

Lack  of  Modem  Business  Methods  in  Handling  Public 
Finances. — ^Another  feature  which  tends  to  augment  the 
cost  of  operating  government  is  the  adherence  to  anti- 
quated business  methods.  Unlike  the  large  and  successful 
I  business  concerns  of  to-day,  the  governments,  whether 
state  or  national,  frequently  employ  worn-out  and  ineflBdent 
systems,  if  such  they  may  be  called,  in  the  administration 
d  finance.  From  the  standpoint  of  business  organization, 
it  is  claimed,  governments  have  not  profited  by  the  progress 
made  in  recent  years.  The  same  financial  system  which 
was  in  use  one  htmdred  years  ago,  in  many  instances,  is 
still  in  vogue,  whereas  the  business  and  professional  world 
has  made  rapid  strides  in  administration,  organization,  and 
eflSciency. 

Private  and  spedal  interests,  knowing  that  privileges  and 
advantages  are  more  readily  sectired  under  the  present  plan, 
have  been  accused  of  blocking  changes  or  at  least  of  neg- 
lecting to  work  for  the  adoption  of  more  modem  and  effi- 
dent  methods  in  the  handling  of  public  funds.    One  of  the 
most  persistent  diarges  made  against  Federal  and  state 
governments  is  that  large  simis  of  money  are  appropriated 
in  the  process  of  providing  for  spedal  interests  through  the 
method  of  log-rolling.    It  is  unforttmatdy  true  that  the 
efforts  of  members  of  Congress  and  of  state  legislatures 
are  to  a  large  extent  devoted  to  the  task  of  looking  out 
for  spedal  interests  and  of  providing  for  improvements  in 
matters  of  piirdy  local  concern.    Undoubtedly,  the  increas- 
ing public  expenditures  are  due  in  no  small  degree  to  this 
tendency  to  drain  the  public  treasury  to  provide  for  special 
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and  local  interests.  The  entire  sdieme  of  legislation  anc 
public  administration,  it  is  claimed,  is  vitiated  by  thit 
practice  of  making  the  legislative' machinery  function  in 
conf  onnity  to  a  pork  barrel  and  log-rolling  system,  ^hethei 
these  charges  are  well  founded  or  not,  the  fact  retmuns,  un.- 
questionably,  that  governments  have  not  kept  pace  vi^ 
private  business  in  the  development  of  efficient  method] 
in  public  administration.  And  little  improvement  in  th( 
handling  of  governmental  finances  can  be  expected  until  the 
legislative  bodies  are  taken  out  of  the  clutches  of  a  sdunw 
in  accordance  with  which  a  majority  of  the  members  must 
devote  a  large  part  of  their  time  and  attention  to  the 
distribution  of  the  spoils  of  politics  and  to  the  suppOTt  of 
local  projects  that  are  a  drain  upon  the  public  treasury. 

To  this  unbusinesslike  manner  of  parceling  out  the 
pubhc  funds  according  to  the  demands  of  special  and  local 
interests  is  added  the  lack  of  proper  methoc^  in  accountiif 
and  auditing.  Attention  has  only  recently  been  directed  to 
this  fact.  In  many  cases  no  sort  of  effective  system  of  ac- 
counting is  employed.  The  modem  methods  of  cost 
accounting  have  only  recently  been  applied  to  govern- 
mental units,  and  an  effective  system  of  audit  by  efficient 
and  private  accountants  remains  to  be  estali^shed  as  a 
permanent  feature  of  public  business.  On  the  whole,  the 
system  of  accounting  has  been  so  inefficient  and  in  sudi 
form  that  it  has  been  impossible  to  compare  expenditures 
in  one  governmental  unit  with  those  in  another.  It  also 
has  been  demonstrated  that  the  government  handles  enor- 
mous sums  of  money  without  an  adequate  system  of 
checking.  Moreover,  governments  buy  on  a  lai^e  scale, 
often  paying  retail  rates  instead  of  securing  wholesale 
prices;  and  take  into  store  great  qtiantities  of  property, 
frequently  having  no  method  of  determining  whether  tUt 
property  is  protected,  cared  for,  and  preserved.  Apprrac- 
imately  one  third  of  the  current  expenditures  of  goveriunettt 
are  used  for  the  purchase  of  supplies  and  materials.  The 
waste  and  corruption,  together  with  the  effect  therec^  uptn 
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the  eflSdency  of  government,  in  the  former  methods  of 
purchasing  supplies  and  materials  have  become  notorious. 
By  way  of  illustration  Dr.  Frederick  A.  Cleveland  described 
the  condition  which  prevailed  in  large  cities  as  follows : 

New  Yoric  buys  probably  $15,000,000  worth  of  supplies  and  materials 
per  annum  for  current  operation  and  maintenance.  Yet  it  pays  higher 
prices  than  are  paid  by  persons  who  buy  at  retail  for  a  small  family. 
It  buys  in  wholesale  quantities,  but  does  not  obtain  wholesale  rates. 
It  pays  cash,  but  does  not  get  either  trade  or  cash  discounts.  It  takes 
minions  of  goods  into  stores  without  holding  anyone  to  account.  It 
has  little  protection  against  deliveries  short  in  weight  and  inferior  in 
quality.  It  is  safe  to  say  that  approximately  $5,000,000  of  every 
$15,000,000  spent  for  supplies  and  materials  is  worse  than  wasted.^ 

A  further  question  involved  in  the  sectiring  of  effidency 
in  the  management  of  government  finances  is  whether  it  is 
necessary  that  higher  salaries  be  paid,  shorter  hours  be 
provided,  and  less  work  per  hour  be  required  in  the  govern- 
ment service  than  in  private  business.  Cabinet  officers 
frequently  daim  that  they  secure  from  government  clerks 
only  one  half  to  two  thirds  of  the  work  that  they  sectu^ 
from  private  employees.  It  is  well  known  that  the  average 
person  gives  less  time  and  less  service  when  holding  a 
government  clerkship  than  the  same  person  would  give  if 
employed  by  a  private  business  manager.  Is  this  de- 
crease in  efficiency  and  the  added  expense  which  it  in- 
volves a  necessary  and  indispensable  feature  of  democratic 
government? 

Proposed  Reforms 

Among  the  reforms  proposed  to  correct  the  defects  are : 
Legistaiive  Reorganization, — ^The  reform  of  the  present 
inefficient  methods  must  begin,  it  is  maintained,  with  im- 
provement in  our  legislative  machinery.  The  system  of 
appropriating  money  in  Congress  and  in  the  state  legis- 
latures must  be  radically  changed.  Little  progress  can  be 
expected  as  long  as  the  individual  members  of  the  legis- 

>  F.  A.  Gevdand,  Municipal  Administration  and  Accounting,  pp.  2S-29. 
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lative  bodies  can  by  special  bills  draw  upon  the  public 
treasiuy.     The  expendittires  of  public  money  must,  it  tg 
thought,  be  concentrated  in  the  hands  of  the  executive  or 
some  other  responsible  authority,  and  the  power  to  intro. 
duce  bills  involving  expenditures  must  be  taken  from  the 
individual  members  of  Congress  and  of  the  state  legisla. 
tures.    Most  of  the  expenditures  which  are  now  authorized 
by  special  bills  and  controlled  by  private  interests  could 
be  handled  by  the  executive  departments  and  thus  con- 
trolled eflEectively.    Such  a  change  would  free  the  members 
of  the  legislature  from  the  dominance  of  private  and 
local  interests,  and,  as  a  result,  their  time  could  be  given 
to  public  affairs  and  the  real  function  of  legislation. 

Adoption  of  a  Budget  System. — An  adequate  budget 
system  is  also  thought  necessary  for  the  Federal  govern- 
ment and  for  the  state  governments.  In  order  that  a  bud- 
get system  may  be  rendered  effective,  closer  co-operation 
between  the  executive  and  legislative  departments  ts  essen- 
tial. The  control  of  the  budget  should  be  placed  in  the 
hands  of  the  executive  or  an  executive  board  whose  du^ 
it  shall  be  -to  present  a  unified  and  systematized  budget  to 
the  legislature,  where  separate  amounts  can  be  reduced 
but  not  increased. 

Introduction  of  Improved  Accounting  and  AudUing 
Methods. — ^A  thoroughgoing  system  of  accounting,  erf 
auditing,  and  of  financial  reports  is  regarded  as  a  |h%- 
requisite  to  the  putting  of  government  on  a  baas  of  efB- 
ciency.  The  best  systems  of  cost  accounting  that  have  been 
applied  by  private  establishments  should  at  once  be  intro- 
duced into  the  financial  management  of  government  depart- 
ments. Arrangements  should  be  made  also  for  central 
purchasii^  agents  who  can  avoid  dupUcations  and  secure 
wholesale  rates  and  unify  the  buying  of  large  quantities 
for  governmental  purposes.  Finally,  complete  and  ade- 
quate systems  of  auditing  and  checking  expenditures  are 
indispensable. 

Full  pubUcity,  through  the  publication  of  intelligible  re- 
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3orts,  is  also  necessary  in  order  to  bring  about  needed  re- 
Eorms.  A  useful  device  in  this  connection  is  an  annual 
budget  exhibit  in  which  expenditures  for  various  ptuposes 
an  be  intelligibly  presented  to  those  interested.  Such 
budget  exhibits  have  been  prepared  in  numerous  cities 
jrith  a  consequent  appreciation  on  the  part  of  the  people 
rf  the  diflBculties  involved  in  the  administration  of  the 
Snances  of  the  city.  Budget  exhibits  similarly  framed 
would  be  invaluable  for  bringing  before  the  public  a  graphic 
account  of  the  status  of  state  and  national  finances. 

Centralized  Control  Over  the  Purchase  of  Supplies  and 
Materials. — ^A  movement  to  overcome  the  waste  incident 
X)  government  ptirchases,  by  the  establishment  of  central- 
zed  purchasing  bureaus,  has  been  inaugurated  in  a  niunber 
)f  the  large  cities,  notably  among  which  is  New  York  City, 
rhe  plan  of  centralized  control  over  purchasing  has  also 
)een  adopted  by  some  of  the  states,  at  first,  in  their  attempt 
0  secure  a  better  system  of  securing  supplies  and  ma- 
erials  for  charitable  and  eleemosynary  institutions,  and 
ater,  in  their  efforts  to  put  all  state  purchases  on  a  more 
)usiness-like  basis.  Mr.  Buck  has  siunmarized  the  prin- 
iples  and  procedure  involved  in  the  establishment  of 
entralized  purchasing  systems: 

There  have  developed  four  distinct  types  in  the  organization  of  the 
tate  purchasing  agencies,  which  are  in  the  order  of  their  efficiency  as 
3II0W8:  (i)  Division  of  a  department  under  reorganized  and  consol- 
iated  administration;  (2)  independent  department  headed  by  single 
flSoer;    (3)  board  of  control  exercising  purchasing  functions;    and 

0  board  of  ex-officio  members  with  ptuxrhasing  powers.  The  pur- 
lasing  systems  of  Illinois  and  Idaho  are  examples  of  the  first  type. 

1  both  cas^  purchasing  is  placed  under  the  department  of  public 
orks.  Responsibility  for  the  work  is  fixed,  and  full  co-operation 
tth  other  departments  under  the  consolidated  administration  is 
tabUshed.  Examples  of  the  second  type  of  piu'chasing  organization 
e  those  of  California,  New  Jersey,  Michigan,  New  Hampshire,  Ohio, 
d  Vermont.  In  these  states  responsibility  for  purchasing  is  largely 
ed  in  a  single  person,  called  the  purchasing  agent,  who  heads  a  depart- 
snt  practically  independent  of  other  state  departments  and  agencies. 
is  seems  to  be  the  form  of  organization  for  efficient  purchasing  work 
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best  adapted  to  those  states  which  have  not  reorganized  and  ooosol- 
idated  their  administration.  In  every  case,  except  Ohio,  the  purchafr 
ing  agent  is  appointed  by  the  Governor.  In  Ohio  the  purchasing  ageoi 
is  responsible  to  the  SeK^^tary  of  State.  In  California  and  Vermoiil 
he  is  under  supervision  of  the  state  board  of  control,  and  in  New  Jersej 
he  is  under  the  State  House  commission.  The  third  type,  where  tbi 
purchasing  is  left  to  the  state  board  of  control,  is  found  in  Alafaemi 
and  Texas.  The  board  of  control  is  an  attempt  to  consolidate  tb 
administration,  especially  of  state  institutions,  looking  toward  nxv 
efficient  management.  However,  it  at  once  introduces  board  govern 
ment,  which  for  purely  administrative  purposes  is  regarded  as  inefficient 
unbusinesslike  and  irresponsible.  But  even  setting  aside  these  objec 
tions,  a  board  of  control,  burdened  with  fiscal,  administrative,  mas 
agerial  and  quasi-legislative  ftmctions,  can  hardly  be  expected  ti 
initiate  and  carry  out  an  efficient  system  of  purchasing.  Examf^ 
of  the  fourth  type  of  purchasing  organization  are  those  of  New  Yod 
and  Wyoming.  In  these  states  the  authority  to  purchase  is  veste 
in  boards  composed  of  state  officers  serving  ex-officio.  The  membei 
of  such  boards  are  charged  with  mmierous  other  duties  and,  thereto 
have  very  little  time  to  give  to  the  purchasing  work.  The  work,  i 
it  is  to  be  done,  must  be  delegated  to  some  person  or  group  of  person: 
This  is  the  case  in  New  York,  where  the  ptirchasing  work  is  delegate 
to  a  subcommittee,  and  responsibility  for  the  results  is  thereby  prac 
tically  dissipated.^ 

The  objects  to  be  attained  by  this  device  are: 

(i)  The  concentration  of  purchasing  power,  permitting  goods  to  b 
bought  in  large  quantities  at  the  lowest  and  best  prices  vmdercoir 
petitive  bidding  and  promoting  prompt  deUvery,  inspection  and  paj 
ment  for  the  goods,  with  the  minimiun  inconvenience  to  dealers;  (2 
the  standardization  of  supplies,  eliminating  unnecessary  range  i 
kinds  of  goods,  also  imduly  expensive  grades;  and  (3)  the  developmei 
of  an  expert  purchasing  staff,  acquainted  with  the  details  and  skilk 
in  methods  of  the  several  phases  of  purchasing,  inspecting,  and  testis 
and  storing  goods.^ 

The  Efficiency  Movement  vs.  Popular  Control  c 

Government 

The  movement  for  efficiency  in  the  management  of  p 
litical  affairs  runs  counter  to  one  of  the  primary  prindpl 

*  A.  E.  Buck,  *'The  Coming  of  Centralized  Purchasing  in  State  Govei 
ments,"  Supplement  to  the  National  Municipal  Review,  vol.  ix,  no.  ii,  ] 
134-135-  */Wrf.,  p.  117. 
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rhich  the  American  government  was  founded,  namely, ! 
;  the  preservation  of  liberty  and  individual  initiative  is  1 
"e  important  than  the  maintenance  of  strong  govern-  ^ 
It.  Strong  government  was  identified  T^^ith  tyranny, 
i  tyranny  was  to  be  avoided  at  any  cost.  Moreover, 
Ailar  participation  in  government  in  the  United  States 
\  extended  on  the  theory  that  it  was  desirable  to  interest 
ay  citizens  in  the  conduct  of  political  affairs  even 
ugh  there  might  be  some  loss  in  vigor  and  effectiveness 
administration.  From  a  belief  in  this  and  similar 
ories,  regarded  as  essential  to  democratic  government 
xnxceived  in  America,  came  a  tolerance  of  governmental 
)erfections  which  were  regarded  as  the  necessary  price 
the  maintenance  of  (democracy  in  government.  The 
iffict  between  this  ftmdamental  tenet  of  American  po- 
:til  philosophy  and  the  standards  and  ideals  of  the  efii- 
icy  movement  is  aptly  put  by  Professor  Ernst  Freund 
these  words: 

[ad  a  oomniissioa  of  economy  and  efficiency  presided  over  American 
erament  from  the  beginning,  it  would  tax  the  imagination  to  think 
be  millions  that  might  have  been  saved  from  waste;  but  could  there 
e  been  that  spirit  of  individualism,  that  glamour  of  liberty,  that 
le  American  institutions  attractive  to  aliens  coming  to  this  country, 
that  made  possible  a  national  assimilation  and  consolidation  which 
fithout  parallel  in  history?  Surely  that  is  a  political  asset  which 
mere  technical  perfection  of  government  could  have  won  for  us, 
it  warns  us  not  to  value  the  traditional  essentials  of  American 
itutions  too  lightly.^ 

nopean  nations  have  secured  efficiency  in  government  by 
establishment  of  a  btureaucracy  or  a  professional  and 
tnanent  class  of  public  officials.  American  principles 
[  ideals  do  not  at  present  sanction  the  control  of  govern- 
It  by  a  bureaucracy.  It  remains  to  be  seen  whether 
erican  principles  of  democracy  are  compatible  with  the 
iciples  of  efficiency  and  economy,  or  whether  democratic 
emment  necessarily  means  inefficient  government. 

Principles  of  Legislation,"  American  PolUical  Science  Review^  vol.  x,  pp. 
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Among  the  leaders  who  have  defended  the  democratic 
management  of  government  there  have  been  two  distinct 
groups.  Some,  following  the  tenets  of  Jefferson,  trust  the 
good  sense  and  judgment  of  the  people  to  select,  in  the 
long  nm,  those  who  by  training,  experience,  and  general 
ability  are  qualified  to  hie  the  nattuul  leaders  of  state  and 
nation.  This  group  regard  it  as  the  function  of  the  elec- 
torate to  select  such  leaders  and  to  give  them  public  sup- 
port. According  to  this  group,  there  is  no  inherent  reason 
why  democratic  government  cannot  be  as  economical  and 
efficient  as  monarchy:.^  btireaucracy.  Others,  following 
the  precepts  fonfiulated  by  Jackson  and  his  successors, 
contend  that  rotation  in  office  is  necessary  to  prevent  the 
development  of  bureaucracy  and  to  interest  and  educate 
the  masses  in  the  operation  of  government.  To  those 
accepting  this  philosophy  it  is  much  more  important  to 
keep  the  government  near  to  the  sources  of  public  power 
and  to  keep  the  people  interested  and  satisfied  than  to  save 
money  or  to  seciu^  efficient  services.  The  great  pn)blem 
to-day  is  to  reconcile  the  principles  and  philosophy  of  these 
two  groups  and  to  introduce  such  features  of  tiie  move- 
ment for  efficiency  and  economy  as  will  not  nm  counter  to 
the  fundamental  tenets  of  American  democracy. 
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CHAPTER  II 

PROBLEMS  IN  THE  REGULATION  AND  CONTROL  OF  PI 

UTILITIES 

The  Nature  of  the  Utilities  Problem 

The  Distinction  Between  Public  and  Prioate  Utilii 
The  enterprises  for  the  satisfaction  of  the  common 
of  man  may  be  classified  as  private  and  public.  M( 
man's  wants  are  satisfied  by  individuals  who  provide 
modities  and  perform  services  for  the  profit  that 
thereby  be  gained.  In  the  cases  where  the  renderi 
these  commodities  and  services  becomes  of  interest  t 
public  the  agencies  performing  them  have  come  to  be  k 
as  public  utilities.  Some  of  these  utilities  have  becoi 
important  that  the  government  has  taken  them  ove 
operates  them  at  cost  or  for  a  very  slight  return  in 
tion.  Sometimes  the  service  may  even  be  supplied 
loss  and  the  deficit  made  up  by  means  of  taxation.  A 
the  utilities  which  have  become  public  in  nature,  an 
either  operated  by  the  state  or  placed  tmder  public  a 
are  carriers,  ferries,  roads,  wharves,  telegraphs  and 
phones,  and,  to  a  limited  extent,  grist  mills  and  In 
mills.  Furthermore,  if  the  individual  puts  private  bu: 
to  a  use  in  which  the  public  has  an  interest,  it  become 
ject  to  supervision  and  control.  Instances  of  this  chai 
include  the  gram  elevators  and  insurance  companies  ^ 
the  United  States  Supreme  Court  has  held  are  of  s 
character  as  to  justify  the  regulation  and  control  there 
the  public*    Another  example  is  afforded  by  the  pr 

^  See  cases  of  Mtmn  vs.  Illinois,  94  U.  S.  113,  and  German  Alliance 
ance  Company  w.  Ike  Lewis,  233  U.  S.  389. 
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The  Associated  Press  [says  Justice  Philips],  from  the  time  of  its  or- 
ganization and  establishment  in  business,  sold  its  news  reports  to  various 
newspapers  who  became  members,  and  the  publication  of  that  news 
became  of  vast  importance  to  the  public,  so  that  public  interest  is 
attached  to  the  dissemination  of  that  news.  The  manner  in  which 
that  corporation  has  us^  its  franchise  has  charged  its  business  with 
a  public  interest.  It  has  devoted  its  property  to  a  public  use,  and 
has,  in  effect,  granted  to  the  public  such  an  interest  in  its  use  that  it 
onist  submit  to  be  controlled  by  the  public  for  the  common  good  to 
the  extent  of  the  interest  it  has  Uius  created  in  the  public  in  its  private 
property.* 

To  quote  the  language  of  one  of  the  courts, 

.  . .  one  of  the  great  requirements  which  the  government  demands 
of  every  institution  impressed  with  a  public  interest  ...  is  the  duty 
to  act  impartially  to  all.  They  are  under  obligations  to  extend  their 
facilities  to  all  persons  on  equal  terms,  who  are  willing  tojQomply  with 
their  reasonable  regulations,  and  to  make  such  compensation  as  is 
enuited  from  others  in  like  circumstances.*  s 

Importance  of  Public  Utilities, — ^The  regulation  and 
)wnership  of  public  utilities  are  among  the  most  difficult 
md  intricate  problems  of  modem  government.  For  the 
iverage  citizen  the  government  renders  many  services, 
t  takes  care  of  the  roads,  streets,  and  sidewalks.  It  gives 
irotection  from  theft,  from  trespass  upon  property,  and 
rom  the  spread  of  contagious  diseases.  It  renders  aid  in 
ase  of  fire  or  of  threatened  injtuy  to  life.  It  establishes 
ystems  of  education  and  means  of  caring  for  the  sick,  the 
defective,  and  the  insane.  But  in  addition  to  being  de- 
lendent  upon  all  of  these  services,  the  comfort  and  welfare 
f  citizens  are  greatly  dependent  upon  the  large  public 
tilities  owned  and  controlled  usually  by  private  corpora- 
ions.  The  citizen  who  lives  in  a  city  or  town  must  rely  in 
o  small  degree,  and  in  some  cities  entirely,  upon  private 
biporations  for  transportation  by  street  railways  and  for 
ommunication  by  telephone  and  telegraph,  and  in  many 
ities  he  must  look  to  private  agencies  for  water,  gas,  and 
ig^t.     The  three  utilities  last  mentioned,  however,  are 

^  Bnsoe  Wyman,  Casts  on  Public  Servia  Companies  (Second  Edition), 
Harvard  Law  Review  Association,  1909),  p.  43.  *  /Ma.,  p.  35. 
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pasdng  more  and  more  under  mimicipal  control.  For  the 
general  conveniences,  then,  the  average  citizen  is  dependent 
upon  private  corporations;  for  the  protection  of  life  and 
property,  and  for  educational  facilities,  streets,  and  roads 
he  is  dependent  upon  the  agencies  of  the  government. 

Few  indeed  realize  the  vast  scope  and  increasing  itn- 
portance  of  public  utilities.  In  a  recent  tabulation  all  of 
the  active  capital  in  the  United  States  in  the  year  1910 
was  estimated  at  47,961  millions,  and  of  this  amount 
33,319  millions  was  accredited  to  public  utilities.  The 
significance  of  the  public  utilities  of  municipalities  and 
their  relation  to  the  goieral  welfare  may  be  gathered 
from  the  following  table,  prepared  by  a  former  director 
of  public  works  of  the  city  of  Philadelphia.' 

Public  Utilities 

P^HT  Vklua  «  Vklu*  Ao  EMlm*U  o(  Actoil 

McHund  by  Value  of  Prapartjr. 

Beouriliia. 

$391,000,000  (143,100,000 

When  these  amounts  are  compared  with  the  estimated 
value,  (346,869,000,  of  all  other  public  property  in  Phila* 
delphia,  their  importance  is  obvious.  As  indicated  in  these 
estimates,  the  paper  value  of  the  public  utilities  is  greater 
than  that  of  all  the  other  property  of  the  dty,  while  if  the 
conservative  estimate  of  Director  Cook  may  be  accepted, 
the  actual  value  is  just  about  eqtial  to  that  of  all  the 
remaining  municipal  property. 

Thus  it  is  evident  that  in  a  large  city,  on  account  of  the 
peculiar  dependence  of  the  citizen  upon  the  public  utilitiea 
in  the  conduct  of  his  business  and  social  affairs,  and  oo 
account  of  the  investment  of  such  vast  amounts  of  capital, 
the  problem  of  the  regulation  and  control  of  public  utilities 
is  one  which  in  a  certain  measure  overshadows  all  other  mu- 
nicipal problems.    To  deal  efficiently  with,  and  to  regulate 
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justly,  private  corporations  which  furnish  so  many  of  the 
conveniences,  comforts,  and  necessaries  of  life,  equivalent 
in  value  to  all  the  houses,  buildings,  lands,  and  improve- 
ments of  a  city,  constitutes  a  problem  which  requires  the 
most  careful  consideration  and  the  most  thorough  treat- 
ment by  those  who  are  interested  in  the  public  welfare. 

Charters  and  Franchises. — ^The  public  utilities  which 
render  such  important  services  secure  their  right  to  do 
business  through  legislative  acts  or  through  similar  author- 
izations granted  by  mtmidpal  cotmdls.  The  authority  by 
virtue  of  which  private  individuals  and  corporations  exer- 
cise the  right  to  use  the  roads  and  the  streets  in  distributing 
commodities  and  rendering  services  to  citizens  is  com- 
monly known  as  a  franchise.  -  Franchises  are  in  the  nature 
rf  special  privileges  by  virtue  of  which  the  owners  can 
render  services  to  the  public  for  private  gain.  Formerly, 
vhen  franchises  were  granted,  it  was  customary  for  the 
tate  legislature  or  the  dty  council  to  grant  perpetual  or 
Dng-term  charters  without  spedfying  .conditions  of  serv- 
:e  or  determining  rates  or  limiting  the  amount  of  capital 
tock  to  be  issued.  An  illustration  of  the  condition  which 
prevails  under  such  franchises  was  recently  furnished  when 
he  gas  company  of  a  large  dty  increased  the  rates  on  gas 
o  per  cent  and  it  was  publidy  announced  that  the  com- 
•any  could  raise  its  rates  at  will  and,  if  it  so  desired,  with- 
ut  even  the  formality  of  advising  the  dty  coimcil. 

Freedom  from  Regulation  and  the  Development  of  Evils. — 
lie  public  at  first  had  little  or  no  defense  against  corrup- 
Lon  or  the  evils  resulting  from  the  selfish  designs  of  utility 
wners  and  managers.  There  was  a  proceeding  known  as 
quo  warranto,"  by  which  the  charters  of  corporations 
light  be  forfdted,  but  this  remedy  was  so  difficult  to  apply 
iiat  it  was  seldom  called  into  use.  It  was  customary  not 
nly  to  grant  freely  these  long-term  or  perpetual  f randiises, 
tit  also  to  give  encouragement  to  corporations  to  begin 
ndertakings  for  the  benefit  of  the  public.  Commtmities 
rere  thought  thereby  to  gain  in  importance,  and  the  de- 
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velopment  of  such  utilities  was  looked  upon  as  a  mesi 
of  progress  which  the  community  ought  in  every  way  to 
courage.  The  existence  of  these  conditions,  permitting 
bartering  away  of  valuable  rights  through  bribery  ; 
other  corrupt  practices,  and  resulting  in  the  dominance  j 
control  of  politics  by  these  recklessly  created  corporati( 
forms  a  discouraging  chapter  in  the  story  of  machine  p 
tics  in  the  United  States.^  The  lack  of  regulation  and  c 
trol  under  the  long-term  franchises  resulted  also  in 
development  of  certain  evils  which  have  rendered  t 
tmregulated  condition  intolerable,  and  have  called  fo: 
well-defined  system  of  national  and  state  regtdation 
utilities.  The  street  railway,  gas,  and  electric  compan 
once  having  secured  their  charters,  proceeded  to  de\ 
ways  and  means  by  which  their  profits  might  incres 
Unfortunately,  these  companies  prospered  most  under 
conditions  obtaining  in  what  is  known  as  the  *'wide-oi 
town."  The  highest  profits  were  seciu^  when  pleasi 
resorts,  saloons,  and  all  sorts  of  social  centers  were 
coiuraged.  It  thus  became  a  matter  of  special  interest 
the  utility  companies  to  join  with  the  liquor  interests 
keeping  the  saloons  and  pleasure  resorts  wide  open,  i 
cording  to  Doctor  Wilcox: 

A  street  railway  has  to  be  operated  seven  da3rs  in  the  week  aiu 
the  larger  cities  all  night  long.  The  profits  of  the  enterprise  dep 
largely  on  the  stimulation  of  traffic  at  odd  hours.  A  crowd  of  pei 
in  town  on  a  Sunday  means  profit  to  the  street  railways.  A  bund 
revelers  going  home  in  the  wee,  small  hours  makes  the  owl  cars  ] 
fitable. 

Gas  and  electric  companies  were  similarly  interested 
wide-open  polides,  and  particularly  in  securing  profits  fr 
resorts  which  nm  into  the  late  hours  of  the  night.    1 

»  Cf.  C.  E.  Russell,  Stories  of  the  Great  Railroads  (Charles  H.  Kerr  & 
191 2),  and  statement  by  Albert  M.  Todd,  president  of  the  Public  Owner 
League  of  America,  before  the  Committee  on  Interstate  Commerce,  Si 
fifth  Congress,  Third  Session,  February  21,  19 19. 
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ndition  aocotints  for  the  pectiliar  combination  of  in- 
rests  which  go  to  form  the  so-called  machine  in  many 
onxntinities — ^the  office-seekers  and  job-htmters,  the  public 
duties,  the  saloons,  the  gambling  interests,  and  the 
leasure  resorts. 

Along  with  the  policy  of  encouraging  the  saloons  and 
leasure  resorts  the  utilities  developed  a  system  of  special 
ates  and  rebates  which  proved  to  be  nothing  short  of 
candalous.    Gas  companies,  for  example,  rarely  sent  bills 

0  influential  politicians.  Regular  systems  of  rebates  were 
ttovided  by  telephone  companies.  Moreover,  street  rail- 
ways distributed  passes  freely  to  those  who  might  in  some 
vay  or  other  render  the  path  easier  for  future  stock  issues 
n  the  sectuing  of  more  liberal  ordinances.  The  extreme 
neasures  to  which  corporations  were  sometimes  obliged  to 
50  in  the  ptu-suit  of  this  policy  were  described  by  Mr. 
Brooks,  vice  president  of  the  Pennsylvania  Railway 
Company,  as  follows: 

...  I  have  seen  the  evUs  of  the  pass  system  grow  from  very  small 
beginnings  to  what  I  regard  as  very  great  and  deplorable  proportions. 

1  have  tried  to  persuade  officials  of  other  railway  companies  to  follow 
my  example,  and  1  have  endeavored  to  persuade  the  legislature  of  Ohio, 
in  which  state  1  have  always  lived,  on  different  occasions,  to  pass  pro- 
hibitory laws  on  this  subject,  but  in  each  instance  and  always,  without 
avail.  There  was  a  time  when  public  officials  were  content  to  receive 
occasionally  a  trip  pass  for  themselves.  They  have  learned  to  ask  for 
Passes  for  themselves,  for  members  of  their  families,  and  for  political 
adherents  and  others.  They  not  only  ask  for  passes  good  over  lines 
whidi  are  oontroUed  by  the  officers  to  whom  they  apply,  but  they  ask 
for  passes  over  oomiecting  lines  to  distant  and  remote  parts  of  the 
^^^'^try,  good  at  all  seasons  of  the  year.  They  not  only  ask  for  trip 
passes  for  themselves  and  their  friends,  but  they  ask  for  annual  passes 
for  themselves  and  their  friends;  and  no  matter  how  many  passes 
°^y  be  granted  to  a  single  individual,  if  a  single  request  be  refused, 
the  enmity  of  that  c^cial  is  aroused  and  his  vengeance  is  exercised  if 
^has  an  opportunity  so  to  do. 

^  have  known  a  member  of  the  Supreme  Court  of  the  United  States 
^  4>ply  for  fite  transportation  the  money  value  of  which,  in  a  single 
'^'Ac&oe,  was  between  two  and  three  hundred  dollars.  Governors  of 
^^®s,  United  States  Senators,  members  of  the  House  of  Representa- 


466         PRINCIPLES   AND  PROBLBUS   OP  OOVBRNUBHT 

tives,  mombers  of  every  department  of  itate  gcnramaent,  from  tli. 
Governor  to  the  janitor,  aik  aod  expoct  to  receive  these  fa^iors.' 

Although  the  serious  evils  resulting  from  the  liberal  granttog ! 
of  passes  have  been  abolished  by  legislation  and  by  volun- 
tary action  on  the  part  of  railroads  themselves,  the  system 
of  gratuities  and  special  advant^es  have  by  no  means  been 
entirely  eliminated. 

Not  only  did  the  public-service  corporations  thus  foster 
a  system  of  discrimination  and  systematic  rebating,  but 
they  also  found  it  necessary  to  keep  in  close  touch  vith 
poUtics  because  they  were  interested  in  the  constnictioa 
of  new  enterprises  and  in  the  securing  of  liberal  grants  for 
future  extensions.  They  found  it  still  more  necessary  to  be 
able  to  lely  upon  a  favorable  attitude  of  the  courts  <i 
justice,  for  it  was  to  the  courts  that  the  utility  companies 
had  to  look  for  the  determination  of  their  rights  and 
privileges  and  their  protection  from  aggression  or  inter- 
ference. Thus,  the  compemies,  joining  usually  with  the 
larger  interests,  took  an  active  part  in  political  campaigns, 
contributed  freely  to  the  campaign  funds,  and  kept  a  close 
watch  upon  prospective  cani^dates.  A  close  comtnnation 
was  often  formed  between  the  utility  owners  and  the  po- 
litical leaders  of  the  community;  and  the  connectioo 
between  public-utility  corporations  and  politics  became 
especially  close  and  intimate.  The  basis  for  a  certain  ^pe 
of  machine  in  American  politics  was  laid  in  the  combination 
of  public  utilities  with  other  interests  similarly  desirous  of 
securing  liberal  regulations  from  the  government. 

Finally,  the  freedom  from  regulation  oi  corporations  led 
to  the  extensive  over-capitalization,  or  watering  of  stod; 
which  has  been  so  characteristic  of  corporate  managanwitt 
in  the  United  States.  It  became  customary  to  caitttatue 
plants  on  the  basts  of  operating  possibilities  and  to  reqtriie 

>  Revised  Record  of  the  Cotutitutiotul  CooveDttoa  ti  New  Yorit,  i8m, 
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le  ooosumers  to  pay  dividends  on  fictitious  values  created 
Y  the  growth  and  development  of  the  corporation.  The 
dvantages  to  be  derived  by  the  companies  from  copious 
tock  watering  were  the  paying  of  the  promoters  in  stocks 
Qd  bonds  and  the  cheddng  of  legislative  interference 
esigned  to  reduce  rates  and  improve  service.  Having 
reatly  inflated  stock  issues,  companies  could  maintain  that 
bey  were  either  losing  money  or  paying  a  low  dividend  on 
he  investment. 

The  combination,  then,  of  the  public  utilities  so  as  to 
mn  the  machine  with  its  baneful  influence  in  American 
olitics,  the  extension  of  the  system  of  special  fares,  passes, 
nd  discriminative  rebates,  the  over-capitalization,  or 
catering  of  stock,  which  rendered  it  impossible  to  know 
^hen  a  corporation  was  overcharging  its  patrons — all 
smbined  to  force  upon  the  attention  of  the  public  the 
irils  of  an  tmregulated  system  of  private  ownership  of 
ubUc  utilities. 

The  Regulation  op  Public  Utilities 

Need  ofRegulaHon.^ — ^The  regulation  of  utilities  was  fotmd 
)  be  necessary  to  protect  the  citizen  against  discrimination 
3  to  rates  and  services,  for  the  individual  consumer  was 
ithout  remedy  against  such  discrimination  and  scant 
curtesy  was  often  accorded  to  his  protests.  Then,  too,  the 
atron  was  entitled  to  fair  and  reasonable  rates  and  serv^ 
:es,  which  were  obtainable  only  through  a  system  of 
ublic  regulation  or  public  ownership.  Since  public 
tiUties,  when  controlled  by  private  ownership,  are  operated 
ith  a  view  to  profits  and  often  to  very  large  profits,  it 
ecame  necessary  to  afford  the  pubUc  son^  protection 
gainst  the  imdue  avarice  of  private  corporations.  Regu- 
ition  became  necessary,  also,  for  the  protection  of  the  com- 
lunity  in  matters  of  health  and  sanitation,  for  the  health 

<  Cf,  C.  L.  King,  The  lUgulaHm  rf  Municipal  UHHHes  (D.  AppteUm  ft 
o.t  1912),  chap.  1. 
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of  a  community  can  be  secured  only  by  common  control 
over  such  matters  as  water  and  food  products.  Regulatioii 
was  necessary,  likewise,  in  order  that .  utilities  might  not 
expand  and  develop  in  such  a  way  as  to  endanger  the  de- 
velopment and  the  reasonable  progress  of  a  community. 
Citizens  had  to  be  protected  from  overcrowding  and  from 
unwholesome  surroundings. 

Finally,  regulation  of  public  utilities  became  necessary 
to  prevent  the  dominance  of  special  interests  in  the  manage 
ment  of  government.  Only  in  this  way,  it  was  believed, 
could  be  eliminated  the  methods  whereby  a  few  individuals 
may  seek  and  secure  governmental  favors  and  assistance  in 
operating  a  business  run  for  private  profits.  All  of  these 
conditions  led  to  a  demand  for  government  control  over 
public  utilities. 

The  results  of  the  individualism  that  has  held  sway  for 
the  greater  part  of  the  last  century  have  been  so  great  in 
commercial  and  industrial  fields  that  the  nation  and 
states  have  been  forced  to  take  measures  to  check  a  con- 
tinuation of  business  methods  which  were  designed  for  such 
purely  selfish  ends.  It  has  been  said,  **Chu'  age  is  so 
strongly  commercialized,  and  corporations  have  been 
allowed  to  practice  all  sorts  of  abuses  and  conduct  their 
business  vsrithout  effective  regulation  so  long,  that  in  the 
present  backward  condition  of  political  education  the 
private  corporations  are  stronger  than  the  governments." 
Various  methods  of  holding  the  greed  of  corporations  in 
check  and  of  securing  a  more  equitable  distribution  of 
returns  have  been  tried,  but  with  no  positive  degree  of 
success. 

The  ordinary  means  of  redress  that  have  been  resorted 
to  are  lawsuit,  legislative  control  in  granting  of  franchises, 
and  the  referendum.  The  method  of  carrying  a  grievance 
through  the  courts,  with  the  possibility  of  receiving  little 
satisfaction  and  perhaps  losing  everything,  offered  little 
encouragement  to  the  individual  to  try  to  obtain  justice 
from  a  corporatiQn  by  means  of  a  lawsuit.     Legislative 
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xmtrol  likewise  has,  on  the  whole,  proved  inefficient,  for 
here  again  it  is  difiSctdt  for  individuals  to  obtain  satisfac- 
tory legislation  against  the  power  and  influence  of  corporate 
interests.    A  referendum  on  franchises  carries  one  advan- 
tage with  it,  in  that  the  public  has  an  opportunity  to  learn 
the  nature  of  franchises,  but  once  a  franchise  is  granted 
there  is  little  chance  of  redress  for  individuals  against  the 
corporation  which  owns  and  controls  the  utility.     These 
three  safeguards  of  the  interests  of  the  public  having 
been  proved,  in  large  part,  inadequate,  other  expedients 
are  being  resorted  to — namely,  utility  commissions  and 
public  ownership,  which  latter  appears  to  be  gaining  in 
favor. 

In  nearly  all  of  the  states  there  have  been  formed  state 
commissions  and,  for  cities,  city  commissions.  The  Inter- 
state Commerce  Commission  has  been  organized  to  settle 
questions  which  involve  the  management  of  public  traffic 
between  the  states.  The  main  functions  of  each  of  these 
regulatory  bodies  may  be  briefly  stated. 

Regtdation  of  Railroads  by  the  Interstate  Commerce  Com- 
mission.— One  of  the  most  important  problems  in  public- 
utility  regulation  is  that  of  the  regulation  and  control  of 
raiboads.  Until  the  passage  of  the  Interstate  Commerce 
Act  of  1887,  railroads  were  controlled  in  the  United  States 
by  state  laws.  Under  the  policy  of  state  regulation  certain 
evils  had  developed  which  rendered  national  regulation 
necessary  and  inevitable.  Among  these  evils  was  the  prac- 
tice of  making  discriminations  and  rebates,  whereby  a 
large  shipper  received  a  secret  cotmt  or  rebate  of  part  of 
the  regularly  published  charge.  The  railways  frequently 
bad  oral  or  written  agreements  providing  for  the  return  of 
part  of  the  freight  charged.  As  an  example  of  this  practice, 
It  was  proved  in  court  that  one  railroad  charged  a  large 
shipper  a  rate  of  lo  cents  per  barrel  on  oil,  while  his  com- 
petitors were  paying  35  cents  per  barrel  ;*and  the  railway, 
furthermore,  paid  to  the  large  shipper  the  stun  of  25  cents 
>er  barrel  on  his  competitors'  freight.    Thus  the  difference 


470         PRINCIPLES  AND  PROBLEMS   OP  GOVERNMENT 

between  his  rate  and  that  charged  the  smaller  shipper ' 
50  cents  per  barrel. 

Although  the  Interstate  Commerce  Act  renders 
granting  of  discrimination  and  rebates  illegal,  the  prae 
has  not  been  entirely  abandoned,  a  fact  evidenced  by 
trial  of  1906,  as  a  restdt  of  which  four  railways  and  tb 
industrial  combinations  were  fined  for  rebating  and  so 
of  the  traffic  managers  were  compelled  to  pay  penalt 
Further  abuses  in  the  management  of  railways  were  fot 
in  the  private-car  system,  through  which  discriminatii 
crept  in  as  between  large  companies  and  the  small  shippi 
Also,  in  the  matter  of  car  supplies  the  large  freight  cc 
panies  were  receiving  advantages  over  competitors  c 
were  being  favored  by  discrimination  in  railway  and  t 
minal  fadlities. 

All  of  these  evils  led  to  the  passage  of  the  Interst 
Commerce  Act,  which  provided  a  regulative  commission 
seven  members  appointed  for  seven  years,  with  author 
to  control  the  railways.  This  authority  has  been  extenc 
to  cover  private  car  lines,  sleeping  cars,  parlor  cars,  expr 
companies,  pipe  lines,  telegraph  and  telephone  oompani 
The  commission  was  given,  by  the  Act  of  1887  and  sub 
quent  amendments,  authority  to  require  information, 
prescribe  a  tmiform  system  of  accounts,  and  to  secure 
ports  on  earnings.  Discriminatory  contracts  and  reba 
were  prohibited.  Charges  and  rates  may  be  suspended 
the  commissioh  or  may  be  investigated  by  it  as  to  tb 
justice  and  reasonableness.  By  act  of  Congress  of  Janui 
18,  1 9 10,  railways  are  prohibited  from  charging  more  to 
short  hatd  than  for  a  long  haul  over  the  same  Une  in  1 
same  direction,  except  with  the  consent  of  the  commissii 

The  Interstate  Commerce  Commission  was  Umited  in 
power  by  the  lack  of  authority  to  compel  witnesses,  and 
the  provision  that  its  orders  cotdd  be  enforced  only 
equity  proceedings  in  Federal  courts.  Although  the  a 
mission  was  not  at  first  very  well  supported  by  the  oou 
it  has  gradually  strengthened  its  position,  and  its  po^ 
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lave  been  extended  by  Congress,  until  it  now  exercises  an 
sSective  restraining  control  over  the  railroads  and  other 
public  utilities  of  the  nation.    Rebates  have  been  rapidly 
dfiopeased,  if  not  entirely  abolished.     Through  fines  and 
^rigorous  prosecutions  the  conunission  has  forced  the  rail- 
xoads  to  recognize  its  regulative  power  and  authority  and 
lui8  abolished  many  of  the  unfair  practices  of  former  days. 
About  75,000  complaints  are  received  and  considered  an- 
nually by  the  commission.    Through  its  power  of  investi- 
gation Uie  commission  has  been  able  to  bnng.jLbout  a 
revolution  in  the  methods  of  handling  public  transportation. 
A  long  controversy  was  waged  over  the  commission's 
power  to  regulate  rates  for  interstate  commerce  and  to 
I  affect  and  incidentally  regulate  rates  for  intrastate  com- 
merce.   This  controversy  was  settled  in  favor  of  the  com- 
mission in  the  famous  Shreveport  case,  in  which  it  was  held 
tliat  the  conunission  had  authority  to  fix  rates  for  inter- 
state commerce  from  Shreveport  to  points  within  Texas, 
and  that  the  railroads  of  Texas  must  refrain  from  charging 
higher  rates  for  transportation  from  Shreveport  to  Dallas 
and  Houston  than  are  charged  for  the  transportation  of 
such  articles  from  Dallas  or  Houston  toward  Shreveport 
for  an  equal  distance.^ 

The  broad  powers  granted  to  the  commission  were  thus 
defined  by  Justice  Hughes: 

While  these  dedsiQiis  sustaining  the  Federal  power  relate  to  meas- 
vm  adopted  in  the  interest  of  the  safety  of  persons  and  property, 
thej   illustrate    the    principle   that   Congress,    in    the   exercise   of 
its  paramount  power  may  prevent  the  common  instrumentalities  of 
intcrBtate  and  intrastate  conmlercial  intercourse  from  being  used  in 
their  intrastate  operations  to  the  injiuy  of  interstate  commerce.    This 
is  not  to  say  that  Congress  possesses  the  authority  to  regulate  the 
intcmal  coumieffce  of  a  state,  as  such,  but  that  it  does  possess  the 
power  to  foster  and  protect  interstate  commerce,  and  to  take  all  meas- 
Qni  naoessary  or  appropriate  to  that  end,  although  intrastate  transac- 
tions of  interstate  carriers  may  thereby  be  controlled. 

>  Houston*  Bast  and  West  Texas  Railway  Company  vs.  United  States,  234 
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The  principle  is  applicable  here.    We  find  no  reason  to  doubt  tfan- 
Congress  is  entitled  to  keep  the  highways  of  interstate  oommunicatia| 
open  to  interstate  traffic  upon  fair  and  equal  terms.    That  an  unjust 
discrimination  in  the  rates  of  a  common  carrier,  by  which  one  penoaf 
or  locality  is  imduly  favored  as  against  another  under  substantial^ 
similar  conditions  of  traffic,-  constitutes  an  evil  is  undeniable;   aadt 
where  this  evil  consists  in  the  action  of  an  interstate  carrier  in  unreasoo-r 
ably  discriminating  against  interstate  traffic  over  its  line,  the  authority ,: 
of  Congress  to  prevent  it  is  equally  dear.     It  is  immaterial,  so  far  as  ^ 
the  protecting  power  of  Congress  is  concerned,  that  the  discriminatioQ  "^ 
arises  from  intrastate  rates  as  compared  with  interstate  rates.    The- 
use  of  the  instrument  of  interstate  commerce  in  a  discriminatory  manner 
so  as  to  inflict  injury  upon  that  commerce,  or  some  part  thereof,  fur- 
nishes abimdant  groimd  for  Federal  intervention.  Nor  can  the  attempted 
exercise  of  state  authority  alter  the  matter,  where  Congress  has  acted, 
for  a  state  may  not  authorize  the  carrier  to  do  that  which  Congress  is 
entitled  to  forbid  and  has  forbidden.  .  .  . 

It  is  for  Congress  to  supply  the  needed  correction  where  the  relatioa 
between  intrastate  and  interstate  rates  presents  the  evil  to  be  corrected, 
and  this  it  may  do  completely,  by  reason  of  its  control  over  the  inter- 
state carrier  in  all  matters  having  such  a  close  and  substantial  relation 
to  interstate  commerce  that  it  is  necessary  or  appropriate  to  exercise 
the  control  for  the  effective  government  of  that  commerce.  .  .  .  Con- 
gress is  entitled  to  maintain  its  own  standard  as  to  these  rates  and  to 
forbid  any  discriminatory  action  by  interstate  carriers  which  will 
obstruct  the  freedom  of  movement  of  interstate  traffic  over  their  lines, 
in  accordance  with  the  terms  it  establishes. 

Having  this  power,  Congress  could  provide  for  its  execution  through 
the  aid  of  a  subordinate  body;  and  we  conclude  that  the  order  of  the 
commission  now  in  question  cannot  be  held  invalid  upon  the  ground 
that  it  exceeded  the  authority  which  Congress  could  lawfully  confer.' 

Government  Control  of  Railroads  During. the  War. — ^After 
various  efforts  to  organize  the  railroads  under  private 
ownership  so  as  to  co-operate  with  the  government  and  to 
meet  the  extraordinary  conditions  created  by  the  war,  the 
Interstate  Commerce  Commission  recommended,  on  De- 
cember I,  191 7,  that  the  only  way  to  meet  the  needs  of  the 
government  and  the  public  was  to  bring  about  a  complete 
unification  of  the  railroads  under  the  direction  of  the 
goverrunent.     In  the  previous  summer  Congress,  in  the 

>  Houston,  East  and  West  Texas  Railway  Company  vs.  United  States, 
234  U.  S.,  342,  353-355- 
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y  Ajipropriation  Act,  had  authorized  the  President  to 
i  over  the  railroads  and  water  transportation  systems, 
L  the  exception  of  such  branch  or  private  lines  as  might 
pecially  designated.  On  December  26th  the  President 
>unced  that  the  railroads  and  water  transportation 
ems  would  be  taken  over  by  the  government  and 
«d  under  a  director-general,  the  Secretary  of  the 
asury  having  been  selected  to  fill  this  position.  Under 
director-general  there  were  established: 

A  central  administration,  comprising  divisions  of  Finance  and 
liases,  Coital  Expenditure,  Operation,  Traffic,  Public  Service 
Accoanting,  Labor,  Land,  and  Inland  Waterways. 
Regional  administration,  comprising  a  regional  director,  a  general 
,  district  directors,  and  a  Federal  manager  for  each  road. 
Advisory  commissions,  such  as  a  Board  of  Railway  Wages  and 
long  Conditions,  a  Port  and  Harbor  Facilities  Committee,  an 
arts  Control  Committee,  and  a  Committee  on  Inland  Waterways. 

.mong  the  changes  introduced  by  the  director-general 

his  staff  was  a  general  increase  in  wages  to  all  laborers 
.  employees  receiving  less  than  $250  per  month, 
ight  rates  were  rearranged  to  eliminate  circuitous 
tes,  to  reduce  cross  routing,  and  to  reduce  congestion, 
it  use  of  terminals,  eqtiipment,  and  repair  shops  was 
ntuted,  as  well  as  other  measiu*es  to  facilitate  the  most 
ctive  use  of  the  railroad  properties  to  meet  the  emer- 
cy  conditions  due  to  the  war. 

ly  the  Federal  Control  Act  of  March  21,  1918,  the  rail- 
ds  were  guaranteed  the  average  annual  operating  in- 
le  for  the  three  years  ending  June  30,  191 7,  the  amotmt 

each  road  to  be  ascertained  by  the  Interstate  Com- 
rce  Commission.     The  President  was  accorded  exten- 
j  powers  to  carry  out  the  provisions  of  Federal  regulation 
I  control, 
''ederal  control  over  the  railroads  was  extended  by 

Esch-Cummins  Act  of  February  28,  1920,  which  pro- 
ed  for  the  termination  of  government  possession  of 

roads  during  the  war  time.    This  act,  after  providing 
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for  the  itstof ation  of  the  |«iht>ads  to  their  owners,  exteiu 
Federal  control  in  certain  respects  which  deserve  brief  mei 
tion.  In  the  first  jplace,  there  is  established  a  Railros 
Labor  Board  to  be  composed  of  nine  members,  to  be  di; 
tributed  as  follows :  Three  members  to  r^resent  employee 
and  officials,  three  to  represent  the  carriers,  and  three  t 
represent  the  public^  Nominations  in  each  group  are  t 
be  made  by  the  parties  interested,  under  r^[ulaticms  to  b 
prescribed  by  the  Gonuneroe  Commission,  and  appoint 
ments  are  to  be  made  by  the  President  by  and  with  th 
advice  and  consent  of  the  Senate.  All  controversies  be 
tween  carriers  and  employees  or  officials  which  are  no 
adjtisted  by  the  parties  concerned  and  are  likely  to  inter 
rupt  commerce  may  be  appealed  to  this  board,  whose  dut] 
it  is  to  determine  disputes  and  to  "establish  rates  of  wage 
and  salaries  and  standards  of  working  conditions  which  ii 
the  opinion  of  the  board  are  just  and  reasonable."  For  th( 
adjustment  of  disputes  over  working  conditions  and  othei 
grievances  there  are  to  be  regional  boards  similar  to  thoa 
established  by  the  railroad  administration  imder  govern 
ment  control  during  the  war. 

The  Interstate  Commerce  Commission  is  enlarged,  an( 
Federal  regulation  is  made  to  apply  not  only  to  rail  trans 
portation  and  to  commercial  and  water  transportation  b; 
conunon  carriers,  but  also  to  all  interstate  wire  and  wirelec 
transmission  and  to  transportation  of  all  commoditie 
except  gas  by  pipe  line.  In  case  of  a  shortage  of  equipmen 
or  a  traffic  congestion,  the  commission  may  order  joint  an 
common  use  of  terminals  to  meet  the  emergency.  Th 
commission  is  directed  to  prepare  a  plan  for  the  consolidc 
tion  of  existing  roads  into  a  limited  niunber  of  systems. 

But  most  important  of  all,  the  commission  is  require 
to  establish  rates  which  will  enable  each  group  of  carrier 
arranged  according  to  districts,  to  sectire  tmder  effidec 
management  a  fair  return  upon  the  value  of  the  propert 
of  these  carriers.  The  commission  determines  what  pei 
centage  shall  be  a  fair  return.    For  the  two  years  commenc 
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jog  March  z,  1920,  such  a  fair  retttm  shall  be  from  $14  to 
6per  cent.  Inoome  in  excess  of  6  per  cent  is  to  be  divided 
mnually  between  the  carrier  and  the  government.  New 
issues  of  capital  stock  or  securities  by  the  railroads  must 
be  approved  by  the  commission. 

Problems  which  remain  undetermined  are  the  status  and 
powers  of  state  utility  commissions,  the  attitude  of  the 
govenunent  toward  railroads  which  are  unable  to  pay  any 
return  on  investment,  and  the  tdtimate  prospect  of  public 
ownership.  Where  governments  go  so  far  in  the  direction 
of  regulation  as  the  Federal  govenunent  has  gone  in  the 
caie  of  the  railroads,  the  logic  and  practical  aspects  of  the 
situation  appear  to  require  an  extension  of  that  control  until 
public  ownership  becomes  a  necessity.  Can  the  govern- 
wmt  assure  a  fair  return  on  railroad  properties  without 
extending  control  and  tdtimately  assuming  ownership? 

State  Railroad  and  Utility  Commissions.^ — In  addition  to 
the  regulation  of  railways  by  the  Interstate  Commerce 
Commission,  the  states  likewise  began  to  establish  regu- 
latory bodies.  Commissions  were  provided  by  law,  es- 
pedaJly  in  the  Western  states,  with  power  to  regulate 
rates  and  to  control  service  and  railway  capitalization. 
Daring  the  time  that  the  authority  of  the  Interstate 
Commerce  Conunission  was  weak  and  ineffective,  state 
xnnxnissions  aided  in  reducing  irregularities  and  discrim- 
nation  in  service  and  in  checking  some  of  the  grosser  evils 
n  railway  management.  But  two  difficulties  have  tended 
x>  discredit  state  railroad  commissions.  In  the  first  place, 
18  many  of  the  railroads  cross  state  boundaries,  it  was  often 
impossible  to  secure  the  information  essential  to  effective 
Population,  and,  when  the  information  was  available,  state 
luthorities  cotdd  not  enforce  restraining  orders  without 
nterference  with  interstate  business.  In  the  second  place, 
here  was  a  tendency  in  legislatures  and  state  commissions 

« 

^  Cf,  **Coiiimiisiop  Rqpilation  of  Public  Utilities:  A  Survey  of  Lesisla- 
00.^  by  I.  Leo  Sharfoan,  Atmah  of  Uie  Amtricam  Academy  qf  PolUiau  amd 
ocml  Science,  May,  1914,  p.  i. 
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to  fix  flat  rates  for  traffic,  which  were  regarded  as  depriviif 
the  railways  of  a  fair  return  on  investments,  and,  conse- 
quently, the  courts  restrained  state  authorities  from 
enforcing  such  rates. 

Although  the  state  railway  commissions  have  lost  in 
authority  and  prestige  as  the  powers  of  the  Interstate  ^ 
Commerce  Commission  have  increased,  it  was  their  ex* 
perience  in  the  regulation  of  railroads  that  encouraged  the 
states  to  intrust  to  regulatory  bodies  the  control  over  other 
public  utilities,  such  as  warehouses,  tdephone  and  tele- 
graph companies,  gas  and  electric  light  companies,  -and 
street  railways.  Some  states  have  retained  their  railway 
commissions  and  have  created  a  second  body  known  as  a 
public  service  commission,  while  others  have  combined  the 
functions  with  both  tjrpes  of  commission  into  a  single  boaitL 
The  pxuposes  of  these  commissions  are  to  protect  the  puUic 
as  to  services  and  rates,  to  prevent  discriminatory  treat- 
ment, and  to  safeguard  the  utilities  from  radical  and  con- 
fiscatory legislation.  It  was  the  intention  of  those  who 
favored  the  establishment  of  such  commissions  that  the 
control  of  corporations  should  be  taken  out  of  politics,  and 
that  the  procedure  in  securing  redress  for  injuries  should 
be  made  more  informal,  speedy,  and  inexpensive. 

The  chief  features  of  commission  acts  are:^ 

1.  Provisions  to  regulate  the  granting  of  franchises  in  order  to  avoid 
duplication  of  utility  properties  and  to  arrange  for  the  operation  of 
utilities  subject  to  control  of  rates  and  services. 

2.  Authority  to  supervise  the  issue  of  stocks  and  bonds. 

3.  Power  to  prevent  unjust  discrimination,  to  prescribe  publicity 
in  the  making  of  rates,  and  to  fix  rates  in  accordance  with  certain 
defined  principles. 

4.  Authority  to  regulate  accounts  and  reports  in  order  to  secure  the 
data  essential  to  regulation. 

The  determination  of  rules  of  procedure  and  practice 
is  left  largely  to  the  commissions.     The  findings  of  the 

*  C/.  I.  Leo  Sharfman,  "Commission  Regulation  of  Public  Utilities:  A 
Siu^ey  of  Legislation,"  Annals  cf  the  American  Academy  of  PoliHcal  9d 
Social  Science,  May,  191 4,  pp.  11  ff. 
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ominissions  are  under  certain  circumstances  made  final; 
ind  this  authority  has  in  many  instances  been  approved 
oy  the  courts  on  the  grotmd  that  commission  regulation  of 
utilities  is  a  necessity,  and  that  it  would  be  impossible  for 
the  courts  to  retry  all  of  the  commission  cases.  But  the 
finality  of  commission  orders  has  been  subjected  to  a 
fixnitation  which  has  had  a  marked  effect  upon  recent  efforts 
of  regulatory  boards.  This  limitation  is  stated  by  the 
Supreme  Court  as  follows: 

The  orders  of  the  commissiQn  are  final  unless  (i)  beyond  the  power 
vhidi  it  could  constitutionally  exercise,  or  (2)  beyond  its  statutory 
poirer,  or  (3)  based  upon  a  mistake  of  law.  But  questions  of  fact  may 
be  involved  in  the  determinations  of  questions  of  law,  so  that  an  order, 
regular  on  its  face,  may  be  set  aside  if  it  appears  that  (4)  the  rate  is  so 
km  as  to  be  confiscatory  and  in  violation  of  the  constitutional  pro- 
hitutioQ  against  taking  property  without  due  process  of  law,  or  (5)  if 
the  commission  acted  so  arbitrarily  and  tmjustly  as  to  fix  rates  con- 
trary to  evidence,  or  without  evidence  to  support  it,  or  (6)  if  the  author- 
ity therein  involved  has  been  exercised  in  such  an  unreasonable  manner 
as  to  cause  it  to  be  within  the  elementary  rule  that  the  substance,  and 
sot  the  shadow,  determines  the  validity  of  the  exercise  of  the  power .^ 

Sbice  the  courts  have  held  ' '  that  the  basis  of  all  calcula- 
tions as  to  the  reasonableness  of  rates  to  be  charged  by  a 
corporation  must  be  a  fair  value  of  the  property  being  used 
by  it  for  the  convenience  of  the  public,"  and  that  the  de- 
tennination  of  fair  value  is  ultimately  a  judicial  question, 
bhis  power  of  review  reserved  by  the  courts  has  rendered 
regulatory  bodies  impotent  to  deal  with  certain  of  the 
ibuses  of  private  ownership  and  operation. 

The  Wisconsin  Public  Utility  Law.^ — ^A  description  of  the 
iVisoonsin  utility  law  will  indicate  the  ftmctions  performed 
>y  a  representative  state  commission.  The  Wisconsin  law, 
vhich  was  enacted  in  1905,  was  originally  intended  to  apply 
o  freight  and  passenger  traffic,  express,  private-car  and 
leeping-car  traffic,  and  street  and  interurban  lines.    The 

*  See  Smyth  vs,  Ames  (1898),  169  U.  S.  466,  and  Minnesota  Rate  Cases 
9i3)f  230  U.  S.  352. 

'Coodflnaed  mm  Fred  L.  Holmes,  Rtgnlation  of  Railroads  and  Public 
Hlities  in  Wisamsin  (D.  Applcton  &  Co.,  1915). 
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rates  fixed  by  the  commission  were  to  be  absolute,  and  it 
was  inte&ded  that  the  commission  should  control  all  phased 
of  the  problem  of  pubhc-utility  service,  including  safety, 
convenience,  and  sanitation.  Two  years  after  the  passage 
of  the  act,  the  legislature  extended  the  powers  of  the 
commission  to  include  light,  tdephone,  water,  heating,  and 
telegraph  companies.  In  191 1,  toll  bridges  were  added, 
and  in  191 5,  jitneys  were  brought  tmder  the  aMthoAty  of 
the  commission.  The  legislation  Was  deliberately  designed 
to  cover  rates  and  service,  both  of  mtmicipal  and  of  private 
plants,  and  the  powers  of  the  commission  were  stated  in 
broad  terms,  as  follows: 

The  commission  shall  have  general  supervision  of  all  public  utiliticst 
shall  inqviire  into  the  management  of  the  business,  and  shall  keep  itadf 
informed  as  to  the  manner  and  method  in  which  the  business  is  con- 
ducted. It  shall  examine  such  public  utilities  and  keep  informed  as 
to  their  general  conditions,  their  franchises,  capitalization,  rates  and 
other  charges,  and  the  manner  in  which  their  plants,  equipments,  and 
other  property  owned,  leased,  controlled,  or  operated,  are  managed, 
conducted,  and  operated,  not  only  with  respect  to  the  adequacy,  security, 
and  accommodation  afforded  by  their  service,  but  also  with  respect 
to  their  compliance  with  the  provisions  of  this  act  and  any  other  law, 
with  the  orders  of  the  commission  and  with  the  charter  and  franchise 
requirements.' 

To  strengthen  the  powers  of  the  commission,  the  legisla- 
ture repealed  in  191 1  all  of  the  utility  franchises  in  the  state 
and  granted,  in  lieu  thereof,  indeterminate  permits.  This 
act  was  rendered  possible  by  the  fact  that  the  Wisconsin 
constitution  grants  to  the  legislature  the  power  to  alter 
or  repeal  any  franchise  granted.  No  competition  is  to  be 
permitted  with  an  existing  utility  tmlesd  in  the  judgment 
of  the  commission  public  convenience  and  necessity  demand 
it.  The  legislature  has  recently  extended  the  right  and 
authority  of  municipal  ownership,  giving  the  authority  to 
purchase  and  manage  interurban  lines.*   The  extent  of  the 

*  Acts,  19 1 3,  House  Bill  No.  907,  Sec.  8. 

*  F.  L.  Hoknes,  RegukUtan  of  Railroads  and  Public  UliliHes  in  Wisanuin 
(D.  Appleton  &  Co.,  191 5),  pp.  5-8. 


tV 


REGULATION   AND    CONTROL   OF    PUBLIC   UTILITIES         479 

commission's  powers  has  been  thus  described   by  Prof. 
^   J.  R.  Commons  : 

Every  public  utility  in  the  state,  except  streets,  highways,  and  bridges, 
ii  brought  within  its  jonsdiction.  It  becomes  also  a  local  government 
board,  for  it  r^;ulate6  towns,  villages,  and  cities  in  their  managepient 
of  these  undertakings.  Its  authority  is  great  and  far  reaching.     It 

employs  experts  and  fixes  their  compensation It  enters  into  the  daily 

Hfe  of  the  people  more  than  all  of  the  other  agencies  of  government 
ooDibineQ* 

Property  approximating  $500,000,000  was  brought  imder 
the  supervision  and  control  cf  the  public-utib'ty  commis- 
sion. The  ordinary  method  is  to  hear  complaints,  to  inves- 
tigate conditions,  and  to  render  verdicts  as  to  the  proper 
method  of  procedure  for  the  utilities.  The  commission  has 
been  given  additional  duties,  including  (i)  the  preparation 
of  accounting  and  statistical  data  for  use  in  official  cases; 
(3)  the  preparation  of  similar  data  for  informal  cases; 
(3)  accounting  work,  comprising  the  auditing  and  check- 
ing of  financial  records ;  (4)  the  keeping  of  the  files  for 
public-utility  rates,  niles  and  regulations,  and  the  prepar- 
ing of  the  rates  for  pubUcation;  (5)  the  determination 
of  unit  costs  as  provided  by  law;  (6)  the  compilation  of 
material  for  reports.' 

For  the  purpose  of  taxation,  as  well  as  regulation,  it  was 
soon  fotmd  necessary  to  provide  for  the  physical  valuation 
of  railways.  The  tax  commission  of  the  state  discovered 
that  railxx>ads  paid  only  53  per  cent  of  their  market  value 
in  taxes,  and  that  house  owners  and  others  paid  119  per 
cent,  or  twice  as  much.  As  a  result  of  these  and  other 
revdations,  the  legislatiu^  provided  for  a  physical  valua- 
tion of  the  railways  and  placed  the  direction  of  this  tmder 
the  railroad  commission.  The  commission  was  compelled 
to  decide  on  a  basis  of  fair  value;  and  while  various  pos- 
sibilities were  considered  and  used  somewhat  in  determining 
the  valuation,  the  system  adopted  by  the  commission  in 

^  Bmfifw  of  jRiVMiitf  (August,  1907)*  vol.  sxzvi.  p.  334. 
*  P.  L.  HfAom^JUvdiMoH  of  RaUrpads  and  PuUU  UiMies  in  Wisconsin 
(D.  AppleUm  ft  Co.,  1915),  p.  14- 
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determining  fair  value  was  to  consider  "the  original  cost 
of  construction,  the  amount  expended  in  permanent  im- 
provement and  extensions,  the  reproduction  cost  new,  less 
depreciation,  and  going  value.  "^    To  eliminate  fluctuations 
in  market  prices  due  to  temporary  causes,  specific  costs 
were  based  on  material  and  labor  prices  for  five  years  prior 
to  the  appraisement.    No  fixed  nile  has  been  laid  down  as 
to  the  determination  of  fair  value,  the  commission  render- 
ing a  decision  according  to  its  judgment  and  the  facts  as 
brought  forth. 

One  of  the  most  difficult  duties  of  the  conunission  was  to 
determine  what  was  a  fair  rate  of  return  upon  a  utility 
property,  assuming  that  the  value  of  the  property  could  be 
estimated  with  a  reasonable  degree  of  acciuBcy.  The  com- 
mission has  aimed  to  allow  a  fair  rettun,  including  an 
amount  for  interest  and  depreciation  estimated  according 
to  prescribed  rates.  It  has  been  necessary,  also,  for  the 
commission  to  prescribe  a  fair  rate  of  return  and  deteraiine 
what  under  normal  conditions  should  be  a  reasonable  rate. 
The  commission  finds  the  rate  of  return  to  depend  upon 
the  character  of  the  utility,  the  suitability  of  its  business, 
local  conditions  under  which  the  utility  operates,  the 
hazards  of  the  enterprise,  and  the  limitations  fixed  by  the 
terms  and  spirit  of  the  public-utility  law.  The  rate  of  in- 
terest allowed  depends  greatly  upon  the  character  of  the 
utility,  the  rate  permitted  being  low  for  certain  concerns, 
such  as  water  plants,  and  comparatively  high  for  other 
investments,  which  are  not  so  secure.  Under  normal  cir- 
cumstances, the  commission  has  fixed  the  following  rates, 
which  are  intended  to  include  both  interest  and  profits:' 

*  F.  L.  Holmes,  Regtdation  of  Railroads  and  PiiUic  Utilities  in  Wisconiin 
(D.  Appleton  &  Co.,  1915),  p.  37;  see  also  Buell  vs,  Chicago,  Milwaukee  & 
St.  Paul  Railway  Co.,  i  Wisconsin  Railway  CommissioD  Rep.,  pp.  4;[8  ff. 

'  F.  L.  Holmes,  Regulation  0^  Railroads  and  Public  UHliHes  in  Wisconsin 
(D.  Appleton  &  Co.,  191 5),  p.  55.  The  statistician  of  the  Wisconsin  com- 
mission writes  (November  6,  1920)  that  no  material  departure  has  been 
made  in  the  rates  specified  above.  Owing  to  the  abnormal  conditions  during 
the  last  few  years,  there  has  been  a  tendency  to  permit  rates  of  return  to  be 
increased  to  8  per  cent. 
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Railroads  about  7  per  cent. 
Gas  works  about  7  per  cent. 
Street  railroads  about  7.5  per  cent. 
Water  works  6  per  cent  to  7  per  cent. 
Electric  plants  7.5  per  cent  to  8  per  cent. 
T^ephone  oompanies  7.5  per  cent  to  8  per  cent. 

One  of  the  greatest  evils  of  corporate  management  is 
over-capitalization.  An  illustration  of  the  extent  of  this 
evil  is  thus  described  by  the  commission: 

On  the  basis  of  data  in  possession  of  the  Railroad  Commission  it  may 
be  stated  that  the  $685,000  par  value  of  bonds  held  in  trust  by  the 
Citizens'  Saving  and  Trust  Company  of  Cleveland,  Ohio,  more  than 
represents  the  full  value  of  the  Madison  Street  Railway  property;  and 
that  neither  the  $450,000  par  value  of  bonds  held  by  the  Madison  and 
Intenirban  Traction  Company,  nor  the  $50,000  par  value  of  bonds 
held  by  the  Southern  Wisconsin  Traction  and  Light  Company,  rep- 
resent any  acttial  and  necessary  investment  in  the  present  Madison 
Street  Railway  system,  not  to  speak  of  the  $815,000  of  bonds,  par  value, 
authorized  to  be  issued,  but  not  yet  issued  by  the  Southern  Wisconsin 
Raihpray  Company.    In  other  words,  the  authorized  bond  issue  of  the 
Sonthem  Wisconsin  Railway  Company  equals,  approximately,  five 
timeB  the  cost  of  reproduction  new  of  the  property  upon  which  the 
bonds  rest,  while  the  outstanding  stock  may  be  regarded  as  a  super- 
bonus  for  a  promoter.    In  round  numbers  the  bonded  indebtedness 
at  present  outstanding  amotmts  to  $96,000  per  mile;  total  bonds  out- 
standing and  authorized  $160,000  per  mile;   while  the  cost  of  repro- 
dtKTtion  new  to-day  is  less  than  $31,000  per  mile.  .  .  .  The  capital 
issues  of  the  Southern  Wisconsin  Railway  Company  have  been  shame- 
fully inflated  in  the  past.^ 

In  order  to  prohibit  such  practices  the  commission  has 
provided  for  regulation  of  issuances  of  stocks  and  bonds 
in  addition  to  the  improvements  which  are  required  for 
safety  and  convenience. 

One  of  the  duties  placed  upon  the  commission  is  the 
standardization  of  service.  In  order  to  accomplish  this  the 
commission  has  prepared  a  code  applicable  to  each  of  the 
separate  utilities.    A  careful  study  was  made  in  various 

*  Quoted  in  F.  L.  Holmes,  Regulation  of  Railroads  and  Public  VtUUics 
in  Wisconsin  (D.  Appleton  &  Co.,  191 5),  p.  239,  from  2  Wisconsin  Railway 
Commission  Report,  p.  2. 
31 
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by  the  commission.     Regular  inspection  of  plants  w: 
T{  vided  for  by  the  commission.    As  a  result  of  this  insj 

and  standardization,  improvements  were  necessary 
service  rendered  by  the  utilities  of  the  state.  ^ 

Another  duty  placed  upon  the  commission  is  to  i 
uniform  accounting  methods  for  all  public  utilities, 
merly,  owing  to  the  lack  of  systematic  accoimting, 
impossible  to  make  comparisons  as  to  the  service  rei 
in  the  different  cities.  With  imiformity  in  account 
has  been  relatively  easy  to  discover  inefficiency 
service  and  the  imdue  expenditure  of  f imds. 

Perhaps  the  most  decided  single  step  taken  by  tb 
in  connection  with  the  work  of  this  conunission  is  in^ 
in  the  enforcement  of  the  indeterminate  permit  lawJ 
essential  features  of  the  indeterminate  permit  are 
that  it  recognizes  the  monopolistic  character  of 
utilities  and  prohibits  competition  tmtil  necessity  re 
the  operation  of  a  second  utility;  and,  second,  th 
right  to  operate  is  indeterminate,  subject  to  the  com 
the  city  to  piu*chase  the  property  of  the  company  i 
time  to  be  fixed  by  the  commission.  This  permit  a 
an  absence  of  competition  as  long  as  the  company 
the  public  satisfactorily.     Moreover,  it  renders  p 

i.t.->     i.->1_: ^£    xt.  -     ..xM!x__     _x x! '£ t-t! 
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Pot  reasonable  rates,  and  to  secure  full  information 
cx>rporations  as  to  capitalization,  stock  issues,  and 
methods  of  business  management.  Despite  some 
s  criticisms  and  objections  to  the  commission  control 
ities,  which  will  be  discussed  later,  the  former  evils, 
ilities,  and  discriminations  have  been  to  a  consider- 
[egree  eliminated.  ''Regulation  of  public  utilities  is 
ablished  institution.  It  will  not  be  replaced  by  the 
ation  of  former  imlimited  freedom  of  action."* 
ulation  of  Municipal  Utilities. — In  some  respects  the 
dJ£Scult  of  all  problems  in  the  regulation  of  utilities 
isen  in  connection  with  the  management  and  control 
mcipal  utilities.  It  is  in  the  cities  that  many  of  the 
evils  of  liberal  franchises  and  no  regulation  have 
»ped.  The  large  municipalities  were  among  the 
pvemment  units  to  attempt,  by  stricter  and  more 
it  firanchises,  to  remove  some  of  the  grosser  forms  of 
tism  and  corruption.  When  states  began  to  enter 
;ld  of  utility  regulation,  a  controversy  arose  imme- 
f  over  the  relative  spheres  of  state  and  municipal 
A.  The  larger  cities,  aiming  to  secure  more  complete^ 
rule,  wished  to  be' free  from  state  regulation  entirely, 
le  other  hand,  smaller  cities,  unable  to  maintain 
ve  regulatory  commissions,  desired  assistance  from  a 
agency.  The  utility  interests  first  opposed  the  com- 
n  movement;  but  later,  to  check  radical  tendencies 
i  large  cities  toward  mimicipal  ownership  or  very 
franchise  regulations,  utility  interests  joined  with 
laller  cities  in  the  movement  for  a  state  utility  board, 
the  establishment  of  state  commissions  the  problem 
relation  of  these  commissions  to  the  large  cities  has 
le  increasingly  difficult. 

)  functions  of  a  city  utility  commission  may  be  best 
d  by  describing  the  functions  of  a  representative  com^ 
»n.    The  board  of  utilities  of  the  city  of  Los  Angeles 

I  D.  Jackson,  "The  Trend  of  PubUc  Utility  Emulation,"  PMk 
June,  1920. 


5?  no  event  for  a  period  of  less  than  one  year  or 

three  years.      (3)   To  investigate  complaints  t 
service  rendered  by  any  company  and  to  recc 
the  cotincil  proper  legislation.     (4)  To  super 
inspection  of   the   public-utility  companies   a 
compUance  with  their  franchise  grants  and  as  to 
ment  of  the  public  generally  and  to  reconunend 
lation  as  may  be  proper  on  these  questions,    (s) 
and  keep  a  detailed  index  record  of   all   pul 
franchises  that  have  been  granted  by  the  city  t 
pare  and  keep  a  similar  record  of  all  other  fn 
the  city.     (6)  To  pass  upon  applications  for 
(7)  To  make  and  enforce,  subject  to  ordinances  j 
the  cotmcil,  rules  and  regulations  respecting  th< 
of  the  pubUc  utilities  in  the  city.     (8)  To  reqt 
tendance  of  witnesses  and  the  production  of 
papers  in  any  investigation  or  hearing  conduc 
Commissions  with  similar  powers  were  establish' 
large  cities.^ 

While  a  useftd  purpose  can  be  served  by  a  cil 
sion,  many  matters  are  of  such  a  nature  as  to 
yond  the  confines  of  the  city  and  to  require  regu 
more  general  authority,  coming  from  either  the  j 


T»_  J 1     


RBGULATIOK  AND  CONTROL  OP  PUBLIC  UTILITIES        485 

sufficient  to  render  intelligent  regulation  practicable. 
Because  of  the  extensive  relations  of  mtmidpal  utilities  it 
is  only  through  state  commissions  that  adequate  inf  orma- 
tkm  can  be  secured  as  a  basis  for  effective  regulation. 

(3)  A  state  commission  can  require  uniformity  in  regard  to 
issues  of  stocks  and  bonds.  All  of  these  requirements  must 
be  met  in  any  effective  system  of  regulation.  (3)  A  state 
commission  alone  can  deal  with  the  interurban  service. 

(4)  A  state  commission  is  in  a  position  to  give  more  ade- 
quate protection  to  the  investor  and  to  the  public.  (5)  The 
state  commission  alonehas  plenary  powers,  acquired,  asarule, 
from  legislation,  to  regulate  rates,  services,  and  extensions 
for  utilities.  T^^thout  state  aid  a  dty  would  find  it  difficult 
indeed  to  secure  information  and  to  provide  adequate  regu- 
lation. The  general  power  and  authority  of  a  state  com- 
mission is  indispensable  to  effective  local  regulation.^ 

Same  Franchise  Requirements, — In  addition  to  more 
effective  regulation  by  utility  commissions  much  stricter 
terms  are  exacted  in  the  granting  of  public-service  fran- 
chises. The  granting  of  franchises  in  the  past  has  been 
done  in  a  rather  indiscriminate  manner,  and  the  advantages 
thus  gained  have  often  been  used  to  favor  unduly  utility 
>wners  and  to  ignore  the  reasonable  demands  of  the  public. 
Sxperiences  of  this  kind  have  led  to  the  insistence  that 
certain  requirements  shall  be  satisfied  in  all  public-service 
ranchises.  These  requirements  relate  to  the  fixing  of  fares 
md  rates,  to  the  providing  of  methods  of  extensions,  to 
he  reqtdring  of  proper  protection  for  the  public,  and  to  the 
uniting  and  supervising  of  stock  issues  and  publicity  of 
iccounts.  For  the  benefit  of  the  general  pubUc  the  rates 
nust  be  uniform  and  reasonable ;  the  service  must  be  ade- 
quate and  must  be  extended  when  necessary ;  the  property 
IS  well  as  the  service  must  be  kept  at  a  high  state  of  effi- 
dency.  In  behalf  of  the  company  there  should  be  sufficient 
)rotection  for  the  capital  invested.    A  further  and  very 

*  Cf.  C.  L.  King,  The  Regulation  of  Municipal  UUliiies,  chap,  xiv,  "State 
s.  Municipal  Utmty  Regulation,"  and  pp.  314  ff. 
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important  requirement  is  that  the  city  retain 
control  of  the  streets,  and  that  it  reserve  the  righ 
over  the  utility  at  any  time  or  within  a  reasonable 
operate  it  under  a  scheme  of  public  ownership  1 
ministered  by  the  dty  or  by  a  private  corporati 
strict  terms  of  public  control. 

Some  of  the  tendencies  and  principles  involve 
granting  of  utility  franchises  may  be  illustrated  t 
review  of  the  features  of  a  proposed  contract 
the  city  cotmdl  of  Houston,  Texas,  and  the  Hous 
trie  Company.  In  the  first  place,  the  company  bi 
to  make  expenditures  on  its  street  railway  syste 
amount  of  one  million  dollars.  Service  is  to  be  rer 
a  **service-at-cost"  basis,  including  a  fair  retur 
company's  property,  the  amoimt  of  which  returr 
fixed  by  agreement  with  the  dty.  Charges  a 
changed  from  time  to  time  in  conformity  to  the 
at-cost**  arrangement,  and  provision  is  made  for 
chase  of  the  property  by  the  dty.  For  this  puj 
property  value  of  the  company  is  fixed,  and  all 
and  additions  thereto  are  to  be  made  in  consults 
agreement  with  the  board  of  control  established  by 
Eight  per  cent  is  fixed  as  a  fair  return  on  the  propc 
for  a  period  of  seven  years  after  the  ordinance  tal 
If  less  than  a  fair  return  is  secured  for  any  one  ; 
defidency  may  be  made  up  from  the  return  of  su 
years.  A  spedal  incentive  is  provided  for  the  : 
of  fares,  and  provisions  are  made  in  detail  for  a  i 
lating  fimd,  a  replacement  reserve,  and  the  sp 
tribution  of  gross  receipts.  A  board  of  control 
lished  by  the  dty,  whose  duty  it  is  to  see  that  the 
the  ordinance  are  carried  out  and  to  exerdse  in 
the  dty  control  over  the  operations  of  the  comp 

Conflict  Between  State  and  Municipal  Utility  Re 

*See  D.  F.  Wilcox,  "Defects  of  State  Regulation  upon  the 
Movement,"  Annals  of  the  American  Academy  of  Political  and  S 
(May,  1914),  p.  71. 
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-There  are,  then,  two  conflicting  tendencies  in  public- 
itifity  regulation.  The  large  cities  regard  the  regulation 
i  public  utilities  as  one  of  the  legitimate  municipal  ftmc- 
ions,  and  there  is  a  distinct  tendency  in  such  cities,  by 
imeans  of  purchase  clauses  and  amortization  provisions  in 
tonchises,  to  prepare  the  way  for  the  ultimate  mtmidpal- 
tsatton  of  the  utilities.  This  tendency  is  most  marked  in 
the  policy  concerning  street  railways. 

The  other  tendency  is  based  upon  "the  theory  that  the 
^te  as  such  has  no  interest  in  the  change  from  private  to 
Tublic  ownership  and  operation,  but,  taking  utilities  as  it 
mds  them,  should  asstune  control  of  its  rates  and  service 
JO  the  exclusion  of  local  authorities.  That  the  legislature, 
n  the  absence  of  specific  constitutional  guaranties  of  mu- 
lidpal  home  rule  in  respect  to  this  particular  matter,  has 
inrestricted  authority  to  exercise  the  police  power,  or  to 
Idegate  its  exerdse  to  a  state  commission,  without  regard 
0  the  public-utility  policies  which  may  have  been  formu- 
ited  by  local  authorities  and  sanctioned  by  local  con- 
acts,"  has  now  been  established  by  court  decisions  in 
lany  states,  including  Wisconsin,  Washington,  New  York, 
klaJioma,  and  Illinois. 

The  present  situation  relative  to  state  vs.  mtmicipal 
mtrol  of  utilities,  with  recommendations  to  meet  a  few 
^  the  problems  involved,  is  briefly  summarized  in  a  report 
'  the  Committee  on  Franchises  of  the  National  Mtmicipal 
eague. 

Definite  Policies  Should  be  Adopted 

While  we  recognize  that  to  a  certain  extent  the  policy  of  cities  with 
sped  to  their  public  utilities  is  a  matter  for  determination  according 
the  particular  drcimistances  of  time  and  place,  and  while,  therefore, 
t  would  appose  any  attempt  on  the  part  of  the  state  to  formulate 
.d  enforce  a  mandatory  policy  with  respect  to  municipal  ownership, 
i  are,  nev^ntheless,  convinced  that  the  time  has  come  when  ,all  con- 
tutional  and  statutory  obstacles  that  stand  in 'the  way  of  the  free 
velopment  of  mtmicipal  policy,  under  limited  state  administrative 
pervision,  should  be  removed,  and  that  it  no  longer  satisfies  the 
^timate  demands  upon  civic  statesmanship  for  the  municipal  author- 
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ities  to  adopt  a  policy  of  indefinite  postponement  with  respect  to  the 
determination  of  what  the  city  is  ultimately  going  to  do  about  its 
public  utilities.  We  believe  that  the  time  has  come  when  state  laws 
should  be  formulated  for  the  purpose  of  facilitating  the  determinatioii 
by  municipalities  of  certain  fundamental  issues  with  respect  to  public 
utilities,  and  that  whenever  a  mvuiicipality  ha^  received  the  authority 
to  do  so,  it  should  proceed  to  the  formulation,  declaration,  and  definite 
adoption  of  its  policy.  It  may  be  that  without  plan  or  prepanttioQ 
many  or  all  cities  would  ultimately  be  driven  into  municipal  ownerBfa^ 
and  operation  of  public  utilities,  but  it  is  clear  that  if  cities  enter  upoQ 
mimicipal  owner^ip  and  operation  in  this  manner  they  will  be  most 
heavily  handicapped  in  the  performance  of  one  of  the  most  vital  of  all 
mimicipal  functions.  The  operation  of  public  utilities  requires  tech- 
nical knowledge,  experience,  and  skill  of  a  high  order.  Cities  .cannot  ' 
operate  public  utilities  successfully  until  after  they  have  learned  how. 
No  more  can  they  control  the  operation  of  public  utilities  by  private 
corporations  tmtil  they  have  learned  how.  We  r^ard  it  as  m  the 
highest  degree  inctmibent  upon  cities  that  have  not  already  done  so, 
immediately  to  set  up  the  necessary  machinery  for  the  development 
of  expert  knowledge  and  skill  in  the  construction,  control  and  opera- 
tion of  these  utilities,  and  we  regard  the  adoption  c^  the  policy  of  csudu- 
sive  state  control  as  a  menace  to  the  integrity  of  municipal  government. 
We  believe  that  the  utilities  rendering  necessary  public  service,  definitdy 
urban  in  character,  are  theoretically  and  in  their  very  nature  primarily 
a  concern  of  local  government,  and  that  any  failure  on  the  part  of  a 
dty  to  recognize  this  fact  and  any  action  on  the  part  of  the  state  whidi 
would  prevent  a  dty,  after  recognizing  this  fact,  from  performing  its 
legitimate  functions,  runs  fundamentally  counter  to  the  Intimate 
welfare  of  the  public  and  to  the  development  of  a  properly  organised 
and  functioning  democracy. 

Specific  Recommendations 

Specifically,  as  to  the  formulation  of  munidpal  policy  and  as  to  the 
co-operation  between  state  and  local  authorities  in  the  control  of 
public  utilities,  we  make  the  following  recommendations: 

1.  That  every  state  remove  the  handicaps  from  munidpal  owner^p 
by  clearing  away  legal  and  financial  obstades,  so  far  as  they  are  now 
embedded  in  constitutional  and  statutory  law. 

2.  That  every  state  provide  expert  admintstmtive  agencies  for  the 
regulation  and  control  of  public  utilities.  These  agendes  shoidd  have 
full  jurisdiction  over  interurban  services  and  over  local  services  where 
the  local  authorities  are  tmwilling  or  unable  to  exercise  local  control 
They  should  have  limited  jurisdiction  wherever  the  local  authcmties 
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position  to  exercise  the  full  normai  functions  of  municipal 
at,  and  should  even  have  jurisdiction  with  respect  to  account- 
sports  in  the  case  of  utilities  owned  and  operated  by  munic- 

every  city  where  public  utilities  are  operated  primarily  as 
ces  definitely  recognize  these  services  as  public  functions  and 
;ion  at  once  the  financial  machinery  necessary  to  bring  about 
ipalization  of  public-utility  investments  at  the  earliest  prac- 
xnent. 

every  such  city,  pending  the  municipalization  of  its  utilities, 
the  necessity  of  giving  security  to  public-utility  investments 
air  rate  of  return  thereon,  and  to  that  end  assume  as  a  mtmic- 
sn  the  ultimate  financial  risks  of  public-utility  enterprises 
;  upon  receiving  the  benefits  naturally  accruing  from  this 
;he  form  of  a  lowered  cost  of  capital. 

i  every  city  definitely  adopt  the  policy  of  securing  public- 
vice  to  the  consumers  either  at  cost  or  at  fixed  rates  not  in 
cost  with  subsidies  from  taxation  whenever  needed  for  the 
ice  of  the  service  at  the  rates  fixed. 

;  every  large  city  provide  itself  with  expert  administrative 
or  the  continuous  study  of  local  public-utility  problems;  for 
tment  of  complaints  as  to  service;  for  the  preparation  and 
3f  public-utility  contracts  and  ordinances;  for  the  formula- 
indards  of  public-utility  service;  and  for  adequate  representa- 
elf  and  its  citizens  in  proceedings  before  the  state  commission 
ribtmals  affecting  the  capital  stock  and  bond  issues,  the  inter- 
agreements,  the  accounting  methods,  the  reports,  the  valua- 
rates,  and  the  practices  of  public  service  corporations  operating 
»r  in  part  within  the  city's  limits. 

ieve  that  the  foregoing  includes  only  the  essential  points  in 
)pment  of  a  constructive  public-utility  policy,  and  that  there 
St  iirgent  need  of  the  definite  formulation  and  adoption,  by 
l1  states  and  cities  of  the  coimtry,  of  definite  programs  based 
principles  above  outlined.^ 

Is  and  Difficulties  in  the  Regulation  of  Utilities  by 
sions.— Whether  the  control  of  public  utilities  by 
dons  is  satisfactory  is  a  question  upon  which 
;  greatly  vary.  That  this  method  has  proved 
han  the  policy  of  no  regulation  previously  tried  is 

"port  was  signed  by  Eh*.  Delos  F.  Wilcox,  chairman;  William  M. 
,  Horatio  M.  Pollock,  Charles  Richardson,  and  Clinton  Rogers 
Committee  on  Franchises;  National  Municipal  Review,  vol.  vii 
J18),  pp.  156-158. 
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generally  conceded  by  those  who  have  the  interests  of  the 
public  uppermost.     That  the  best  results  have  been  ob- 
tained is  denied  especially  by  those  who  claim  that  pubKc 
ownership  is  the  final  solution.    Those  who  favor  the  com- 
mission plan  claim  that  it  is  only  through  such  an  agency 
that  public  utilities  may  be  regulated.    It  is  through  com- 
missions alone  that  the  necessary  information  for  intelli- 
gent and  adequate  regulation  can  be  secured ;  that  definite 
inspection  and  supervision  of  franchise  provisions  can  be 
assured;    that  informal  and  inexpensive  redress  for  in- 
dividual grievances  can  be  furnished;  and  that  adequate 
protection  to  the  investor  and  to  the  utility  owner  can  be 
guaranteed. 

Those  who  are  dissatisfied  with  results  claim  that  utility 
commissions  have  not  given  relief  to  the  public  in  the  way 
of  lower  rates  and  better  service.  They  have  shown,  it  is 
charged,  a  strong  leaning  toward  the  interests  of  the 
utilities  as  against  those  of  the  public,  and  have  placed 
obstacles  in  the  way  of  public  ownership.  Despite  these 
and  other  criticisms,  public  regulation  has  grown  steadily. 
and  a  close  examination  of  regulative  laws  shows  that  they 
are  designed  to  protect  the  public  and  preserve  the  business 
welfare  of  the  community. 

They  are  aimed  to  safeguard  the  interests  of : 

(a)  The  consumer: 

Formerly  thought  to  be  protected  by  the  ordinary  operation  of  the 
laws  of  supply  and  demand. 

(b)  The  investor: 

By  demanding  that  there  be  a  minimum  standard  of  safety  and 
honesty  in  the  issues  of  securities,  and  that  this  standard  be  detennined 
by  the  government. 

(c)  The  small  producer: 

Where  there  was  no  regulation  the  large  utilities,  by  discrimination, 
rebates,  bribery,  and  other  fraudulent  methods,  forced  the  small  con- 
cerns to  close. 

The  chief  difficulty  in  the  regulation  of  utilities  is  the 
advantage  which  big  corporations  have  in  dealing  with  the 
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dssions.  While  the  advantages  are  not  so  great  as 
'  the  former  method  of  regulation  by  lawstiit,  the 
able  position  of  the  utilities  in  dealing  with  the  com- 
ms  has  made  the  friends  of  the  public  interests  almost 
ir  of  the  success  of  this  method  of  control.  This 
ilty  has  been  well  expressed  in  the  language  of  D.  P. 
»x: 

prindpl^  of  state  regulation  by  permanent  commissions  was  put 
d  in  this  country  a  few  years  ago  as  a  statesmanlike  method  of 
ang  the  people  from  the  exactions  of  the  public  service  corpora- 
whiie  at  the  same  time  giving  the  corporations  a  fair  deal.  We 
id  that  all  the  corporations  have  been  converted  to  the  idea  of 
ion.  They  not  only  welcome  it,  but  insist  upon  having  it.  They 
enthusiastic  over  it  that  they  help  write  the  laws  and  appoint 
ssioners.^ 

lating  commissions  have,  as  in  New  York,  become  the 
oi  partisan  machines  and  of  designing  politicians, 
have  at  times  failed  to  give  the  expected  relief  in  the 
)f  lower  rates  and  better  service;  they  have  in  some 
ices  placed  obstacles  in  the  way  of  public  ownership ; 
they  have  occasionally  allowed  exorbitant  rates  of 
ist  and  profit. 

t,  despite  all  of  these  discouraging  failures  of  commis- 
regulation,  the  utility  commissions  have  brought 
,  a  general  improvement  of  conditions  in  both  rates 
ervice.  Then,  too,  an  injured  user  of  a  utility  now 
recourse  in  obtaining  justice  that  formerly  was  de- 
him.  By  means  of  various  investigations  and  the 
lony  secured,  utility  commissions  have  brought  to 
evils  of  private  ownership  that  call  for  stringent  con- 
>f  private  ownership  or  for  the  more  radical  step  of 
2  ownership  and  control.  Among  these  evils  the  most 
ent  are  "excessive  charges,  enormous  profits,  watered 
,  false  accounting,  poor  service,  disregard  of  safety, 

wis  of  the  American  Academy  of  Political  and  Social  Science  (January, 
p.  8. 
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discrimination,  fraud,    and   corruption,  defiance  of  law, 
treatment  of  employees,  tendency  to  corrupt  politics."* 

Although  public  utilities  as  now  regtdated  by  com- 
missions  are  much  more  disposed  to  favor  the  public  than 
was  previously  the  case,  yet  in  the  conflict  which  is  going 
on  between  the  public  on  the  one  side  and  the  private 
owners  of  utilities  on  the  other,  the  odds  are  most  likely  to 
be  tum^  in  favor  of  the  corporations.  Regulation  may 
safeguard  the  interests  of  the  public  to  a  certain  extent  by 
preventing  the  extremes  in  profit  making  and  indifference 
to  the  demands  for  better  service  and  greater  comfort 
But,  holding  as  they  do  the  upper  hand,  the  corporations 
are  difficult  to  control,  and  even  the  commissions  appointed 
as  governmental  officials  are  more  or  less  powerless  to  give 
the  general  public  a  square  deal.  Hence  experience  with 
utility  commissions  is  leading  many  to  fed  that  nothing 
short  of  public  ownership  will  prove  satisfactory.  But 
notwithstanding  that  to  many  persons  public  ownershil 
may  be  the  ultimate  goal,  complete  ownership  and  contro 
of  all  utilities  is  a  long  way  off.  Moreover,  public  ownei 
ship  may  not  prove  desirable  for  certain  utilities;  heno 
in  the  meantime  reliable  and  adequate  protection  of  tl" 
public  can  be  secured,  if  at  all,  only  by  some  form  of  utilit 
regulation. 

Public  Ownership 

Advantages  of  Public  Ownership. — There  are  certain  ac 
vantages  in  public  ownership  which  render  its  genera 
adoption  in  the  management  of  certain  utihties  probabi 
in  all  countries.  First,  the  state  or  city  can  secure  monej 
at  lower  rates  of  interest.  Second,  there  is  no  incentive  to 
overcapitalization  and  there  is  no  need  of  paying  high  divi- 
dends. The  service  may  be  rendered  at  cost  or  at  slightly 
more  than  cost  in  order  to  bring  in  a  small  return  in  profits 

*  For  specific  instances,  see  Stiles  P.  Jones,  "State  versus  Local  Regulation 
of  Utilities,"  Annals  of  the  American  Academy  of  PoliUcal  and  Social  Sciena 
(Mav,  1 91 4),  p.  94t  and  Carl  D.  Thompson,  Municipal  Ownership  (B.  W. 
Huebsch,  191 7). 
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0  the  government.  There  is  not  the  incentive  for  cor- 
option  which  exists  under  private  monopoly  of  public 
itiUties.  Every  advantage  is  to  be  gained  by  giving  good 
ervice  at  low  rates.  It  is  thought  by  some  that  public 
inroership  is  inevitable,  for  it  is  claimed  that  **  private 
yvmership  of  a  public  utility  is  ftmdamentally  hostile  to 
md  inconsistent  with  the  public  welfare."  The  reason  for 
dus  appears  to  be  that  under  private  ownership  of  public 
utilities  the  owners  are  interested  primarily  in  the  making 
of  money  and  only  secondarily  in  the  serving  of  the  public. 
They  bend  their  efforts  as  far  as  possible  toward  the 
achieving  of  the  former  object  and  vouchsafe  .to  the  latter 
tmly  the  necessary  minimum  of  consideration.  A  conflict 
naturally  arises  between  the  demands  of  the  public  and  the 
financial  ambitions  of  the  owners  of  the  utility.  The  con- 
9ict  has  been  outlined  as  follows:^ 


The  pMic  wants  and  must  have: 

Low  rates; 

Good  service; 

Good  labor  conditions; 

Low  capitalization  so  as  to  jus- 
tify low  rates; 

Small  profits  or  none; 

Profits  go  to  the  public; 

Diffusion  of  wealth; 

Prandiises  and  ordinances  that 
protect  the  public; 

Public  officials  who  serve  the 
people. 


The  corporation  wants  and  must  have: 

High  fares; 

Cheap  service; 

Low  labor  cost; 

High  capitalization  so  as  to  justify 
high  rates; 

Big  profits; 

Profits  go  to  stockholders; 

Concentration  of  wealth; 

Franchises  and  ordinances  that 
help  the  corporations; 

Public  officials  who  serve  the  cor- 
porations. 


Public  ownership,  it  is  maintained,  removes  the  conflict 
etween  the  owners  and  the  pubtic  because  the  latter  be- 
omes  the  owner.  Under  such  a  poUcy,  the  members  of  a 
ity  are  working  on  a  co-operative  basis  for  the  same  end — 
amely,  the  best  service  for  the  least  expenditure  of  money.* 

There  is,  of  course,  the  danger  that  the  public-owned 

^  Carl  D.  Thompson,  Municipal  Ownership  (B.  W.  Hu^)6ch,  1017).  p.  28. 
•  Pot  literature  favorable  to  public  ownership,  write  to  the  Public  Owner- 
lip  League  of  America,  Chicago,  Illinois. 
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utilities    may    l)c   mismanaged    tlirough    the    influence   of 
spoils   politics.     And   there  are  some   very  discouraging 
failures  on  this  account.    But  as  the  number  of  utibties  ii\ 
charge  of  the  public  increases  and  the  interests  involvecj 
grow,  the  necessity  of  a  merit  system  with  appointment^ 
and  promotions  on  the  basis  of  efficient  service  will,  it  i^ 
contended,  become  the  rule  in  the  management  of  public 
service  companies.    Is  there  any  ftmdamental  reason  why 
the  public  cannot  secure  the  same  kind  of  efficiency  in  the 
management  of  its  affairs  as  the  private  interests  secui^?  i 
This  is  a  problem  which  deserves  much  more  thought  than 
it  has  receivpd  thus  far. 

Public  Ownership  in  European  Cities. — ^The  extent  to 
which  mimidpalities  may  engage  with  profit  in  the  owner- 
ship and  regulation  of  public  utilities  is  be^t  illustrated  by 
some  of  the  leading  cities  in  Europe,  where  such  ownership 
and  regtdation  have  progressed  much  further  than  they 
have  in  the  United  States.  European  cities  frequently 
operate  at  a  small  profit  water  works,  electrical  and  gas 
plants,  and  street  railways.  The  water  fronts  of  rivers, 
canals,  lakes,  and  inland  waterways  are  almost  invariably 
owned  by  the  dties.  The  profits  of  these  utilities  are  used 
toward  defraying  the  expenses  of  the  mtmidpalities  and 
toward  lowering  the  tax  rates.  It  is  interesting  to  compare 
the  lax  methods  of  franchise  granting  and  utility  regulation 
which  formerly  prevailed  in  American  dties  with  the 
method  of  dealing  with  utilities  in  Glasgow,  Scotland, 
where  it  was  dedded  from  1869  to  1872  that  the  dty  would 
undertake  to  construct  and  own  its  tramway  lines.  The 
first  lines  built  by  the  dty  were  put  in  operation  in  1872. 
After  the  lines  were  completed,  the  company  arranged  for 
a  lease  of  the  management  of  the  car  service  under  the  fol- 
lowing conditions:  (i)  The  leasing  corporation  was  to  pay 
an  annual  interest  charge  on  the  full  amoimt  of  the  dty's 
investment;  (2)  it  was  to  set  aside  annually  a  sinking 
fund  large  enough  to  clear  the  entire  cost  of  the  lines  at  the 
expiration  of  the  lease;  (3)  it  was  to  provide  a  replacement 
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and  of  4  per  cent  per  annum  on  the  cost  of  the  Unes,  out 
i  which  they  were  to  be  kept  in  proper  condition  and  re-, 
tored  to  the  dty  in  perfect  order  and  entirely  as  good  as 
lew  in  1894;  (4)  it  was  to  pay  a  yearly  rental  of  $750 
per  street  mile.  Furthermore,  it  was  provided  that  in  no 
case  should  the  charges  exceed  a  penny  per  mile,  with 
ifddal  reductions  for  laboring  men  in  the  morning  and 
evening  hours.  The  company  that  accepted  these  rather 
difficult  conditions  found  it  impossible  to  earn  much  above 
the  expenses  of  management  during  the  first  few  years. 
Wtiiin  about  four  years,  however,  the  company  prospered 
and  began  paying  dividends  to  stockholders.  After  1880 
the  dividends  averaged  10  per  cent,  and  a  certain  propor- 
tion was  set  aside  for  premiums.^ 

The  following  public  utilities  are  owned  and  administered 
by  the  corporation  of  Glasgow:  (i)  street  railways,  (2)  gas, 
(3)  electric  light,  (4)  water,  (5)  parks,  (6)  slaughter  houses 
uid  markets  for  meat  and  vegetables,  (7)  bath  and  wash 
louses,  (8)  galleries  and  museums,  (9)  hospitals,  (10)  tene- 
nents  and  lodging  houses,  (11)  police  and  fire  departments, 
12)  drainage  and  sanitary  sewers  and  sewage-disposal 
tations,  (13)  farms  on  which  dty  sewage  is  utilized  in 
3X)wilig  forage  crops  for  livestock,  (14)  streets  and  bridges, 
15)  public  welfare  bureau. 

Municipal  ownership  is  such  a  success  in  Glasgow  that 
t  is  no  longer  an  issue.  All  candidates  for  office  are  com- 
litted  to  mimidpal  ownership.  They  differ  only  as  to 
he  degree  to  which  they  wish  the  policy  to  be  adopted. 
Tie  dty  of  Glasgow  is  the  largest  property  owner  within 
he  dty  Umits.  The  corporation  assets  totaled  in  19 13 
pproximately  $123,000,000.  The  debt  on  this  property 
^as  approximately  $83,000,000,  with  a  sinking  fund  of 
pproximately  $40,000,000,  making  an  indebtedness  of 
43,000,000.  It  is  commonly  conceded  that  the  mu- 
LCtpal   utilities  furnish  better  and  cheaper  service  for 

>  Albert  Shaw,  Municipal  GovemmetU  in  Great  Britain  (The  Century  Com- 
ny>  i39i5)»  ch»p.  iv. 


fti  going  ana  paying  concern  providing  tne  necessaries 

**  *'  munity   life   to  its  citizens   more  efficiently   and   < 

than  these  were  formerly  supplied  by  private  ente 
Beyond  this,  the  dty  corporation  through  its  mt 
lodging  and  tenement  houses  is  using  surplus  ean 
an  attempt  to  eliminate  slums.  ^ 

Many  of  the  activities  connected  with  mtmicipal  li 
than  public  utilities  are  publically  owned  and  contn 
the  leading  dties  in  Europe.  For  recreational  pi 
cities  provide  promenades,  gardens,  and  parks.  Ot 
terprises  engaged  in  by  certain  cities  are  forests,  vin 
bathing  establishments,  burial  grounds,  pawnshof 
ings  banks  (providing  particularly  for  small  depost 
the  poor),  and  employment  offices  for  laborers  and  d 
servants. 

In  behalf  of  the  pubhc,  dties  own  and  operate  t 
and  opera  houses,  and  contribute  to  the  maihten 
libraries,  picture  galleries,  and  zoological  gardens.  1 
lays  in  support  of  these  activities  are  regarded  as  i 
methods  of  increasing  the  effidency  of  the  dtizens. 

Recently  European  dties  have  begun  the  pure 
land  and  houses  in  order  to  assist  in  providing  satis 
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uses  are  regarded  as  a  necessity  to  asstire  a  supply  of 
iod  meat.  At  the  municipal  market  place  most  of  the 
knrisions  of  the  household  may  be  secured  at  moderate 
ices.  Savings  banks,  pawn  shops,  and  mortgage  banks 
e  conducted  mostly  for  use  of  workingmen.* 
Piddlie  undertakings  such  as  the  above  in  Europe  and 
Kwhere  are  not  always  successful^  Nor  do  they,  as  in 
me  Suropean  cities,  usually  add  to  the  municipal  income. 
tothermore,  the  successful  management  of  such  enter- 
jses  requires  a  staff  of  experts  spedally  trained  for  their 
ork  and  permanence  of  tentire  as  long  as  efficient  service 
rendered.  The  separation  of  politics  and  administration 
hicfa  prevails  throughout  Eiutjpe  renders  it  possible  to 
cure  and  retain  experts  to  manage  the  public  utilities. 
fhere  politics  and  administration  are  not  separated  and 
here  offices  are  filled  on  a  partisan  basis  for  short  terms, 
sblic  ownership  is  likely  to  lead  to  wasteful  expenditures 
id  correspondingly  poor  service.  It  is  a  question,  then, 
faether  ix>litical  conditions  in  the  United  States  are  such 
s  to  encourage  the  extension  of  public  ownership.  But  an 
oalysis  of  the  progress  of  Eiutjpean  cities  may  aid  Amer- 
an  citizens  in  determining  the  causes  for  the  failtue  of 
municipal  administration  and  some  remedies  which  are 
»adily  applicable. 

Public  Ownership  of  Railroads  in  Foreign  Countries. — The 
^^ulation  of  railroads  by  the  Interstate  Commerce  Com- 
lission,  the  war-time  trial  of  almost  complete  public  con- 
x>l  and  regulation,  and  the  Esch-Cummins  Act  have  only 
mded  to  accentuate  the  consideration  of  the  problem  of 
Itimate  public  ownership  of  railway  systems  in  the 
Wted  States.  There  are  in  the  United  States  more  than 
So«ooo  miles  of  railways.  This  mileage  is  six  times  greater 
tian  that  of  any  other  country  and  comprises  almost  two- 
fths  of  the  entire  railway  mileage  of  the  world.  In  view 
f  this  great  mileage  and  the  immensity  of  the  interests 

*  Sec  Frederic  C.  Howe,  European  Cities  at  Work  (Charles  Scribner's  Sons, 

M3)- 
12 
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involved,  the  problem  of  public  ownership  is  of  the  greal 
est  significance.  It  is  of  special  interest  in  the  considen 
tion  of  this  problem  to  note  that  more  than  fifty  natioQ 
own  and  operate  all  railway  lines  or  the  larger  part  then 
of.  The  table  given  below,  based  on  the  best  availafa|{ 
data,  indicates  the  present  status  of  railway  ownership. ; 

MILEAGE  OP  STATE  AND  PRIVATE  RAILWAYS  FOR  1913  b| 

COUNTRIES »  ] 


CduMntT 


SUte 
Ownod 


Privately 
Owned 


ToUl 


Stote 
Owned 


PriTStrff 

Owoed 


Europe 


Germany 

Austria-Hungary 

Great  Britain 

France 

European  Rusna 

Italy 

Belgium 

Luxembourg 

Netherlands. 

Switserlaad 

Spain 

Portttgal 

Denmark 

Norway 

Sweden 

Serbia 

Roumania 

Greece.. 

Bulgaria 

European  Turkey 

Islands  of  Malta,  Jersey  and  Man. 


36.597 
23429 

S.606 

34.549 

9.085 

a.704 
laa 

1.X13 
1,700 

*  713 

1.217 

1.634 

S.603 

634 

B,204 

1.199 


2.979 

5.260 

23.422 

26.182 

14.076 

1,866 

2,770 

204 

909 

X.320 

9.532 

1.139 

1.12s 

286 

6.136 

133 
999 

1.238 
68 


39.576 

28.689 

23.422 

31.788 

38.625 

10.951 

5.474 

326 

2.022 

3.020 

9.532 

Z.852 

9.342 

1.920 

8,999 

634 

2.337 

999 

1.199 

1.238 

68 


92.5 
81.7 

17.6 
63.6 
8J.O 
49.4 
37.4 
SS-O 

56.3 
38.5 

S2.0 
85-1 
31.8 
1 00.0 
94a 

ZOO.O 


Total. 


The  Americas 


Canada 

United  Sutes 

Newfoundland. . . . 

Mexico 

Central  America  * 
Greater  Antilles. . 
Lesser  Antilles. . . . 

Colombia 

Venesuela 

British  Guiana. . . 
Dutch  Guiana.... 

Ecuador 

Peru 

Bolivia 

BrasU 

Paraguay 

Unwuay 

Argentina 


1IS.369 


1.771 


12344 
359 

150 

"no 
68 


1.05a 
6.723 


l.9«o 
3.488 


99.644 


27.509 
255.  iBo 

769 
3.487 
1.645 

511 
565 
104 
37 
651 
666 
1.502 

8.793 

232 

1.638 

1.976 

17.139 


215.013 


29,280 

255.180 

769 

15.831 

2.004 

3.404 

336 

621 

633 

104 

37 

6SI 

1.718 

1.S02 

15.516 

232 

1.638 

3.956 

20.627 


S3-7 


6.0 


78.0 
17-9 


17.7 
10.7 


6i.a 
43.3 


SO.x 
16^ 


Total. 


28,045 


325.994 


354.039 


7.9 


7^ 

lOOyf 
824 

364 

17.0 
9U 
t»A 

43.7 
leout 
61.S 
4^ 
I4<9 
6«J 


5.7 
100.0 

I00i> 

100.0 


463 


94-0 

lOOJO 

lOOU) 

13.0 

83.1 

95.6 
100.0 

834 

694 
100.0 
100.0 
100.0 

38.8 
100.0 

S6.7 

100.0 

100.0 

49-9 

83.1 


93.1 


1  Archiv  fur  Eisenbahnwesen.  1013.  pp.  520-522;  reprinted  in  Carl  D.  Thompson. "  PobSc 
Ownership  of  Railways."  B^tUeiin  No.  la  of  Public  Owner^ip  Lesgue  of  America,  pp.  42-44. 
*  Including  Guatemala.  Honduras,  Salvador,  Nicaragua,  Costa  Rica,  sudmI  Panama. 
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lough  the  best  available,  has  some  inaccuracies.  The  tmblic  owned  rail- 
d  States  in  Panama  and  Alaska  are  not  included,  and  the  purchase  of  the 
ific  system  by  Canada  increases  the  government  raUways  of  that  country 
00  miles. 


lus  be  seen  that  most  of  the  leading  countries 
Id  own  and  operate  their  railway  systems, 
d  the  United  States  are  the  chief  exceptions, 
ids  of  public  ownership  contend  that  through 
jrship  the  following  improvements  have  resulted : 
ions  of  labor  have  been  meliorated;  rates  have 
3d ;  the  service  has  been  improved ;  travel  and 


2i*.^.  ically  organized  campaign  to  "educate  the  people 

a  noteworthy  fact  that  two  of  the  best  railway  sys 
a  large  part  of  the  world's  mileage  are  privately  o\ 
managed.  Furthermore  a  few  important  countrie 
Germany  and  France  nationalized  the  railwa 
measure  of  public  defense  and  not  because  privat 
ship  was  regarded  a  failure.  It  is  very  diflBcult  i 
secure  a  fair  and  unbiased  presentation  of  the 
public  ownership.  Many  of  those  who  undertake  t 
the  pubUc  are  biased  on  one  side  or  the  other.  1 
the  conditions  vary  so  much  in  the  separate  cotmt 
comparisons  often  have  relatively  little  weight, 
citizen  the  problem  is  one  on  which  reliable  infi 
should  be  demanded  in  order  that  an  intelligent 
minded  judgment  may  be  formed.  In  this  as  in  r 
other  government  problems  the  matters  involve 
such  a  complex  character  that  specialists  alone  < 
really  intelligent  judgments. 

Objections  to  Public  Ownership} — Ntunerous  o 
have  been  advanced  by  the  opponents  of  the  ] 
government  ownership  of  public  utilities.  It  is 
that  such  a  tX)Ucv  is  contrarv  to  the  ftmdamental  t 
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lent  of  large  economic  concerns.  Moreover,  it  is  main- 
ained  that  the  assuming  of  the  proprietorship  of  pubUc 
iftifitaes  by  the  government  would  mean  a  great  financial 
08S.  Especially  would  this  be  the  case  if  the  railroads 
bould  be  taken  over  and  be  operated  by  the  national 
{ovemment.  Extravagances  incident  to  the  management 
tf  large  business  projects  by  persons  holding  their  positions 
Qirough  poUtical  appointment  or  through  popular  election 
bave  be^  contrasted  with  the  economical  methods  used 
by  business  experts  employed  by  the  heads  of  large  utility 
oorporations. 

The  basis  for  these  objections,  given  somewhat  in  detail, 
18  that  the  fundamental  principles  of  our  system  of  govern- 
ment require  frequent  changes,  both  in  the  executive  and 
law  making  bodies.  From  these  periodical  changes  would 
follow,  after  the  advent  of  government  ownership  utili- 
ties, undesirable  if  not  deplorable  conditions.  It  is  con- 
ceded that  frequent  changes  in  the  administration  of 
peat  economic  concerns  are  invariably  accompanied  by 
inertia  and  hesitancy,  due  to  conflicting  policies  and  inex- 
perience and  to  the  critical  attitude  asstuned  toward  the 
methods  which  are  in  operation  at  the  time  of  the  change  in 
officials.  The  final  outcome  of  this  vacillation  is  great 
financial  loss.  Moreover,  the  legislating  or,  in  the  case  of 
a  dty,  the  cotmdl  or  commission,  through  its  power  to 
prescribe  by  law  or  ordinance  the  regulations  governing 
the  management  of  utilities,  has  an  opporttmity  to  place 
hampering  restrictions  and  limitations  upon  executives  or 
Hianagers.  These  restrictions  or  limitations  would  prevent 
prompt  action  in  cases  of  emergency  or  in  the  disposition 
rf  important  questions  of  poUcy  which  frequently  arise  in 
the  handling  of  large  economic  enterprises. 

Another  argument  advanced  against  national  control 
>f  a  utility  is  the  evil  incident  to  the  sectional  demands 
nade  upon  Congress.  Sectional  interests  have  had  no 
noonsiderable  influence  in  bringing  about  legislation  for  the 
benefit  of  particular  localities  rather  than  in  the  interest  of 
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the  country  at  large.  The  tendency  of  Congress  to  3Kchf 
to  the  demands  of  political  expediency  and  to  sectional 
appeal,  it  is  held,  is  only  too  clearly  manifested  in  the 
policy  of  Congress  toward  river  and  harbor  improve- 
ments. As  a  result  large  appropriations  have  been 
made  for  unrelated  projects,  to  the  neglect  of  any  uni- 
fied and  comprehensive  plan  for  a  national  system  of 
waterways. 

In  addition  to  the  extravagances  already  mentioned 
that,  it  is  believed,  would  be  sure  to  result  from  the  peri- 
odical change  in  the  directing  personnel  of  the  service,  to- 
gether with  the  waste  resulting  from  conflicting  polides 
in  management,  serious  loss  and  inefficiency  would  result, 
likewise,  from  the  failure  of  the  law  or  ordinance-makiiig 
bodies  to  make  adequate  appropriations  for  the  genera! 
up-keep  and  betterment  of  the  utilities.    It  is  maintained 
that,  as  a  general  rule,  when  a  public  utility  has  been  taken 
over  by  a  local  government,  there  has  resulted,  through  lack 
of  funds  and  the  failure  of  the  public  to  realize  the  legitimate 
needs  of  efficient  management,  a  deterioration  in  the  service 
rendered  by  the  utility.    Old  and  inadequate  machinery  is 
often  kept,  in  spite  of  manifest  loss  both  in  money  and  effi- 
ciency, because  the  necessary  funds  to  install  new  and  better 
machinery  are  withheld  by  the  dty  officials,  who  are  sup- 
ported by  the  public  sentiment,  unappredative  of  what 
would  constitute  an  appropriation  sufficient  for  the  main- 
tenance of  the  utility  and  heedless  of  the  fact  that  such 
an  appropriation  would  mean  ultimately  a  cutting  down 
in  the  present  excessive  cost  of  operation.     Successful 
managers   of   private   enterprises   adopt   the   policy  not 
only  of  keeping  abreast  of  the  times  in  the  management 
of  economic  enterprises,  but  also  of  looking  ahead  toward 
the  future  development  of  the  projects.    Governments,  ow- 
ing to  their  political  organization  and  to  the  fact  that  they 
are  backed  by  a  prejudiced  or  conservative  public  opinion 
which  is  loath  to  support  large  expenditures,  however 
necessary,  are  accused  of  lagging  behind  in  the  installation 
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modem  machinery  and  up-to-date  methods  in  the  man- 
jement  of  public  utilities. 

ncB  Gbnbral  Obsbrvations  and  Conclusions  as  to 

Utility  Problems 

The  problems,  then,  which  have  developed  in  connection 
ith  the  ownership  and  regulation  of  public  utilities  are 
i  present  unsdved.  Though  it  is  generally  acknowledged 
lat  under  existing  conditions  some  form  of  public  control 
rrq;ulat]oa  is  desirable,  the  nature  of  that  control  and  the 
loper  extent  of  public  regulation  remain  to  be  determined. 

The  utiEty  owners  themselves  have  recognized  the  need 
I  proper  and  effective  regulation  and  have  become  advo- 
ates  of  the  policy  of  regulation  by  commissions.  But  the 
irtablishment  of  the  commission,  the  determination  of  its 
liowers,  the  relation  between  state  and  local  commissions, 
m  still  in  the  experimental  stage.  Judging  from  the  ex- 
perience of  New  York,  the  commission  may  become  the 
tool  of  the  very  interests  for  the  regulation  of  which  it 
hat  been  established.  In  fact,  it  is  openly  charged  that  the 
great  public  utilities  have  directed  and  influenced  the  ap- 
pointment of  commissioners  who  were  known  to  favor 
corporate  interests.  The  few  striking  instances  of  this 
character  which  have  come  to  Ught,  and  the  fact  that  the 
QtiUties  have  become  such  ardent  advocates  of  utility  com- 
nusBions,  have  led  some  of  the  leaders  interested  in  the 
ptthlic  welfare  to  question  the  usefulness  of  state  commis- 
ism^  On  the  other  hand,  there  are  few  who  would  favor 
he  abolition  of  commissions  and  a  rettmi  to  the  old  order. 
X  has  not  yet  been  determined  how  a  commission  may  be 
instituted  and  empowered  so  as  to  deal  fairly  by  the 
apitalist  and  the  investor  and  at  the  same  time  attain  its 
lain  object,  namely,  the  protection  of  the  small  user  of 
le  utility. 

On  the  other  hand,  the  problem  of  public  ownership 
oms  constantly  greater.    There  has  been  a  steady  growth 
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of  sentiment  in  favor  of  public  ownership,  but  evidence  as 
to  the  superiority  and  elBfectiveness  of  such  ownership  t8 
still  inconclusive. 

A  great  deal  has  been  written  to  demonstrate  the  superi- 
ority of  private  ownership;  but  much  of  this  is  insj^ied, 
if  not  actually  subsidized,  oy  the  utilities,  who  are  using 
this  method  to  do  what  they  call  ''accelerating  pubUc 
opinion"  favorable  to  private  interests.  The  methods  of 
public  accounting  are  such  as  to  make  it  extremely  diflScult 
to  secure  data  which  can  be  safely  used  for  purposes  of 
comparison.  It  will  be  a  long  time  before  comparisons 
may  be  made  which  will  be  sufficiently  accurate  to  form  a 
basis  of  sound  conclusions.  It  is  necessary  to  remember, 
however,  in  making  such  comparisons,  that  the  aims  of  the 
two  methods  are  so  f tmdamentally  different  that,  while  it 
may  be  hard  to  figure  a  gain  in  dollars  and  cents  from  public 
ownership,  other  compensations  and  advantages  may  more 
than  balance  what  at  first  seem  a  financial  loss  and  a  de- 
crease in  efficiency.  In  fact,  each  may  be  judged  by  a 
different  standard  and  may  be  fotmd  superior  in  its  own 
sphere.  The  modem  problems  are :  How  may  public-owned 
utilities  be  made  more  efficient?  And,  How  far  is  it  ad- 
visable for  the  state  to  go  in  extending  public  ownership? 

In  discussing  the  problems  incident  to  the  owning  and 
regulation  of  public  utilities,  the  National  Civic  Federa- 
tion's Commission  of  Public  Ownership  and  Operation  has 
reached  conclusions  of  imusual  interest.*  The  commission 
was  appointed  in  1905,  and  was  composed  of  representa- 
tives from  both  sides  pi  the  question.  After  having  studied 
the  problem  carefully  both  in  the  United  States  and  in 
Europe,  the  committee  reached*  the  following  condusJons: 

Public  utilities,  whether  in  public  or  private  handi^,  are 
best  conducted  tmder  a  system  of  legalized  and  regulated 
monopoly. 

Public  utilities  in  which  the  sanita^  motive  largely 
enters  should  be  operated  by  the  public. 

The  success  of  municipal  operation  of  public  utilities  de- 
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pends  upon  the  existence  in  the  city  of  a  high  capacity  for 
muoicipal  government. 

As  to  the  question  of  the  general  expediency  of  either 
private  or  imblic  ownership  the  committee  took  no  positive 
position.  It  felt  that  the  question  must  be  solved  by  each 
municipality  in  the  light  of  local  conditions.  Where  pri- 
vate companies  are  serving  the  public  satisfactorily,  little 
or  nothing  may  be  gained  through  experimenting  with 
municipal  ownership.  The  government  of  one  city  may  be 
adapted  to  and  capable  cf  the  management  of  public 
utilities,  while  that  of  another  dty  may  fail  in  the  tmder- 
taking.  After  making  its  investigations  the  committee 
concluded  that  no  municipal  operation  is  likely  to  be  highly 
successful  that  does  not  provide  for 

I.  An  executive  manager  with  ftill  responsibility,  holding  his  position 
during  good  bdiavior. 

-  3.  The  exdusion  of  political  infltience  and  personal  favoritism  from 
the  management  of  the  undertaking. 

3.  The  separation  of  the  finances  of  the  undertaking  from  the  rest 
of  the  city  finances. 

4.  The  exemption  from  the  debt  limit  of  the  necessary  bond  issues 
for  revenue-producing  utilities,  which  bond  issues  shall  be  a  first  charge 
upon  the  property  and  revenues  of  such  undertaking. 

The  committee  saw  no  reason  why  the  financial  results 
from  private  operation  should  be  different  from  those  of 
public  operation,  provided  the  conditions  were  the  same. 
Municipal  ownership  of  public  utilities,  in  the  opinion  of 
the  committee,  should  not  be  extended  to  revenue-produ- 
cing industries  wnich  do  not  **  involve  the  public  health,  the 
public  safety,  public  transportation,  or  the  permanent  oc- 
cupation of  public  streets  or  grounds,  and  that  mtmidpal 
operation  should  not  be  tmdertaken  solely  for  profit." 
Grants  to  private  companies  for  the  construction  and  oper- 
ation of  public  utilities  should  be  terminable  after  a  certain 
fixed  period,  and  the  right  should  be  retained  by  cities 
meanwhile  to  purchase  the  property,  at  a  fair  value,  for 
operation,  lease,  or  sale.    The  committee,  furthermore,  rec- 
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otmnended  that  "the  various  states  should  give  to  their 
municipalities  the  authority,  upon  popular  vote  under 
reasonable  regulation,  to  build  and  operate  public  utilities, 
6r  to  build  and  lease  the  same,  or  to  take  over  works  already 
constructed."  The  effect  of  such  authority,  the  committee 
beUeved,  would  be  that  public-utility  companies  would  be 
more  inclined  to  furnish  adequate  service  upofi  fair  terms 
and  would  thus  make  it  unnecessary  for  the  ptibfic  either 
to  take  over  existing  utilities  or  to  acquire  new  ones.  In 
addition,  it  was  recommended  that  private  companies 
operating  public  utilities  should  be  subject  to  public  regu- 
lation and  examination  by  a  competent  pul^c  authority, 
who  should  have  the  power  to  require  of  all  public  utilities 
both  tmiformity  in  the  system  of  records  and  accounts  and 
full  publicity  of  all  data  relative  thereto. 

A  more  recent  statement  as  to  the  advisability  of  mu- 
nicipal  ownership,  viewed  from  the  standpoint  ci  city 
officials,  is  that  made  by  the  Conference  of  American 
Mayors  at  Philadelphia  in  19 14.  This  body  unanimously 
recommended  that  "no  geile^d~  conclusion  be  formulated 
upon  the  abstract  question  of  municipal  ownership,"  but 
urged  ' '  that  mtmidpalities  should  be  given,  in  all  instances, 
the  power  to  municipalize  public  utilities,  the  expediency 
of  its  exercise  being  at  any  time  and  place,  and  with  regard 
to  any  particular  utility,  a  matter  for  local  determination." 
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CHAPTER  III 

PROBLEMS  OP  INTERNATIONAL  RELATIONS  AND  WORLD 

POLITICS 

The  United  States  and  International  Affairs 

The  range  and  magnitude  of  the  problems  arising  from 
the  relation  of  the  United  States  to  other  countries  can  be 
suggested  in  no  better  way  than  by  reference  to  the  notable 
words  of  one  of  the  greatest  authorities  on  international 
law,  John  Bassett  Moore.  He  prefaces  a  very  interesting 
discussion  of  American  diplomacy  as  follows: 

Nothing  could  be  more  erroneotis  than  the  supposition  that  the 
United  States  has,  as  a  result  of  certain  changes  in  its  habit,  suddenly 
become,  within  the  past  few  years,  a  world  power.  The  United  States 
has  in  reality  always  been  in  the  strongest  and  highest  sense  a  world 
power.  The  record  of  its  achievements  in  the  promulgation  of  humane 
doctrines  is  one  in  which  no  American  need  hesitate  to  own  a  patriotic 
pride.^ 

The  Beginning  of  Foreign  Relations, — From  the  inception 
of  the  United  States  as  a  separate  government  and  an  inde- 
pendent state  it  has  been  the  policy  of  the  nation  to  estab- 
lish and  foster  relations  with  foreign  coimtries.  The  Declar- 
ation of  Independence  and  the  advocacy  of  the  theories 
and  policies  involved  marked  the  beginning  of  an  era  in 
the  development  of  international  relations. 

Of  this  theory  and  policy  the  keynote  was  freedom:  freedom  of  the 
individual,  in  order  that  he  might  work  out  his  destiny  in  his  own  way; 
freedom  in  government,  in  order  that  the  human  faculties  might  have 
free  cotu-se;   freedom  in  commerce,  in  order  that  the  resoiux»s  of  the 

*  John  Bassett  Moore,  American  Diplomacy  (Harper  &  Brothers,  I905)« 
Prefatory  note. 
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earth  might  be  developed  and  rendered  f ruitftil  in  the  increase  of  human 
wealth,  contentment  and  happiness.^ 

Soon  after  the  formulation  of  these  principles  in  the 
Declaration  of  Independence  an  effort  was  made  to  enter 
into  diplomatic  relations  with  other  powers.  For  this  pur- 
pose a  "Committee  of  Secret  Correspondence"  was  ap- 
pointed by  the  Continental  Congress,  and  agents  were  at 
once  sent  to  negotiate  with  certain  European  nations  which 
were  thought  to  be  friendly  to  the  American  cause.  On 
February  6,  1778,  the  advent  of  the  United  States  into  the 
family  of  nations  was  signalized  by  the  signing  of  two 
treaties,  one  of  commerce  and  one  of  aUiance.  It  is  signifi- 
cant that  in  the  latter  of  these  treaties  the  United  States, 
in  return  for  aid  from  France  in  the  establishing  of  inde- 
pendence, agreed  that,  in  the  event  of  war  between  France 
and  Great  Britain,  the  United  States  wotdd  aid  France  in 
every  way,  including  military  assistance  if  necessary.  It 
was  this  aUiance  which  brought  France  to  the  support  of 
the  United  States  with  money,  mumtions  of  warfare,  and 
military  and  naval  forces.  The  success  of  the  American 
Revolution  was  hastened,  if  not,  indeed,  made  possible,  by 
the  aid  thus  secured  from  France.  The  career  of  the 
United  States  was  begim  through  the  medium  of  a 
very  important  ** entangling  alliance"  with  one  of  the 
foremost  powers  of  the  world.  Diplomatic  representatives 
were  dispatched  to  other  European  cotmtries,  but  only  one 
other  treaty  was  signed  prior  to  the  treaty  of  peace — name- 
ly, one  of  amity  and  commerce  with  the  Netherlands.  The 
period  immediately  following  the  Treaty  of  Paris  in  1776 
and  closing  with  the  adaption  of  the  Constitution  in  1789 
was  one  of  more  extended  and  successf  td  negotiations  with 
foreign  cotmtries.  Within  this  time  fourteen  treaties  had 
been  entered  into  by  the  United  States:  six  with  France, 
three  with  Great  Britain,  two  with  the  Netherlands,  one 
each  with  Switzerland,  Prussia,  and  Morocco.     The  atti- 

^  John  Bassett  Moore,  American  Di^amacy  (Harper  ^  Brothers,  1905)9 
p.  2. 
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tude  toward  foreign  relations  maintained  during  this  peri- 
od, says  Professor  Fish, 

.  .  >  was  recognized  by  the  intelligent  to  be  as  essential  to  the  estab- 
lishment of  our  national  existence  as  anns;  diplomats  were  as  carefully 
chosen  as  generals;  the  news  of  the  negotiations  of  Franklin,  Adams, 
and  Jay  was  as  anxiously  awaited  as  that  from  the  army,  and  their 
success  brought  almost  as  great  a  reward  of  popular  acclaim  as  did 
those  of  commanders  in  the  fidd.^ 


The  Development  op  Principles,  and  Policies  in  thb 

Conduct  op  {''oreign  Relations 

The  Isolation  Policy. — ^The'  signing  of  the  treaty  of  peace 
at  Paris,  when  the  United  States  commissioners  broke 
faith  with  France  as  the  ally  of  the  United  States  and 
entered  into  separate  negotiations  with  Great  Britain, 
was  regarded  as  a  diplomatic  triumph.    It  was  the  begin- 
ning of  a  somewhat  selfish  poUcy,  which  was  later  formu- 
lated into  the  noted  American  "isolation  theory."    When 
in  the  course  of  the  French  Revolution  France  became  in- 
volved in  a  general  European  war,  she  called  upon  the 
United  States  to  fulfill  the  terms  of  the  treaty  of  alliance 
of  1 778  and  to  come  to  the  aid  of  the  French  cause.    Ameri- 
can opinion  was  greatly  divided.    Washington  submitted 
the  question  to  his  chief  advisers  in  the  Cabinet,  Hamilton 
and  Jefferson.     Hamilton  contended  that  the  changes  in 
the  government  of  France  and  other  changes  in  conditions 
since  the  treaty  of  1778  was  signed  released  the  United 
States  from  any  obligation  to  aid  France.    JeflFerson,  on  the 
other  hand,  regarded  the  treaty  of  1778  as  in  full  force  and 
effect,  and  advised  that  it  was  the  duty  of  the  United  States 
to  furnish  aid  to  France.    Washington,  regarding  the  treaty 
as  purely  defensive  in  character,  followed  the  advice  of 
Hamilton,  and  in  his  neutrality  proclamation  announced 
a  policy  which  later  became  known  as  the  isolation  poUcy. 
In  his  proclamation  Washington  declared  it  as  the  intention 

*  C.  R.  Fish,  American  Diplomacy  (Henry  Holt  &  Co.,  191 5),  p.  i. 
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of    the  United  States  to  remain  **  friendly  and  impartial 
toward  the  belligerents."    Citizens  were  warned  to  remain 
neutral  and  not  to  trade  with  the  warring  powers  in  articles 
which  in  the  usage  of  international  law  were  regarded  as 
contraband.     The  Gen£t  incident  and  the  retirement  of 
Jefferson  from  the  Cabinet  rendered  di£Scult  the  enforce- 
ment of  the  neutrality  proclamation.     Finally,  in  1794, 
Congress  came  to  the  support  of  the  President  with  the 
enactment  <^  the  first  neutrality  law.    This  act  made  Uable 
to  a  fine  and  imprisonment  all  persons  entering  the  service 
of  a  foreign  state,  and  also  prescribed  penalties  for  fitting 
out  or  augmenting  the  equipment  of  any  foreign  ship 
within  the  territorial  waters  of  the  United  States. 

The  policy  of  isolation  first  announced  in  Washington's 
neutrality  proclamation  was  later  put  into  definite  language 
in  his  farewell  address,  in  which  he  stated  that 

.  .  .  the  greatest  rule  of  conduct  for  us  in  regard  to  foreign  nations 
is,  in  extoiding  our  commercial  relations,  to  have  with  them  as  little 
political  connection  as  possible.  So  far  as  we  have  already  formed 
engagements,  let  them  be  fulfilled  with  perfect  good  faith.  Here  let 
us  stop. 

During  the  formative  period  of  our  nation,  interests  which 
were  of  primary  importance  to  Europe  were  of  very  little 
concern  to  us.  Naturally,  Europe,  from  time  to  time, 
would  be  engaged  in  controversies  the  causes  of  which 
would  be  essentially  foreign  to  our  interests.  It  wotdd  have 
been  inexpedient,  therefore,  for  us  to  assume  obligations 
which  would  involve  us  in  the  changing  poUdes  of  European 
nations,  in  their  friendly  combinations,  and  in  their  dis^ 
ruptions  among  themselves.  It  appeared  to  Washington 
that  the  best  policy  was  "to  steer  dear  of  permanent  al- 
liances with  any  portion  of  the  fordgn  world.'' 

Jefferson,  too,  expressed  this  idea  in  his  first  inaugural 
addr^s  in  these  terms:  ''Peace,  commerce,  and  honest 
friendship  with  all  nations,  entangling  alliances  with  none." 
It  became  the  conviction  of  our  first  Presidents  and  those 
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in  charge  of  our  foreign  affairs  that  the  United  States 
ought  to  keep  out  of  the  contests  of  European  nations. 
Nevertheless,  although  this  policy  annotmced  by  our  eariy 
statesmen  has  throughout  influenced  the  international 
affairs  of  the  United  States,  and  has  generally  ^brved  to 
keep  our  foreign  relations  free  from  foreign  entanglements,' 
the  connection  between  the  American  government  and 
foreign  nations  has  become  steadily  closer. 

At  the  same  time  that  the  United  States  entered  upon 
her  poUcy  of  "entangling  alliances  with  none/'  she  sought 
to  safeguard  her  commercial  interests.  So  far  as  commer- 
eial  interests  are  concerned,  the  United  States  has  been  a 
world  power  from  the  beginning  of  her  history  as  a  nation. 
The  treaty  of  1778  with  France  seciu^  to  the  United  States 
certain  commercial  privileges.  In  1803,  ^  the  affair  vnth 
TripoU,  a  difiictdty  arising  from  the  Pasha's  demand  for 
tribute,  the  United  States  government  sent  armed  cruisers 
to  the  Mediterranean  and  conducted  a  short  but  effective 
war,  which  brought  speedy  peace  between  this  country  and 
the  Barbary  States.  In  181 5  Congress  passed  an  act  to 
protect  American  commerce  against  Algerian  cruisers, 
and  another  squadron  soon  secured  a  treaty  stipulating 
that  no  further  tribute  should  be  demanded  from  the 
United  States.  The  United  States  in  1843  sought  to  obtain 
from  China  commercial  privileges  and  advantages  similar 
to  those  which  China  had  granted  to  Great  Britain,  and  a 
little  later,  in  1854,  the  United  States  demanded  of  Japan 
*  *  those  acts  of  courtesy  which  are  due  from  one  civilised 
nation  to  another."  The  same  attitude  was  maintained 
with  regard  to  the  Hawaiian  Islands  and  Cuba.  Thus  the 
United  States,  while  professing  to  avoid  political  alliances, 
has,  from  the  beginning,  protected  her  commercial  interests. 
It  was  the  fear  of  entering  political  alliances  and  the  desire 

*  For  three  quarters  of  a  century  after  Monroe's  declaration  the  polic}' 
of  isolation  was  more  rigidly  adhered  to  than  ever,  the  principal  departure 
from  it  being  the  signature  and  ratification  of  the  Clayton-Bulwer  Treaty 
in  1850.  J.  H.  Latan^,  From  Isolation  to  Leadership  (Doubleday,  Pages 
Co.,  T919),  p.  44. 
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to  jwrotect  American  commerce  that  resulted  in  the  well- 
known  neutrality  policy  of  the  United  States. 

Neutrality  Policy, — ^When  the  machinery  of  our  govern- 
ment was  actually  put  into  operation  in  1789  and  the  coun- 
try was  forced  to  decide  the  question  as  to  the  part  we 
should  take  in  the  conflicts  between  European  governments, 
it  was  thought  necessary  and  expedient  to  avoid,  as  Wash- 
ington expressed  it,  ''entangling  alliances."  Hence,  the 
United  States  took  the  position  of  reserving  the  right  to 
protect  its  sovereignty,  to  refuse  permission  to  arm  vessels 
and  raise  men  to  assist  foreign  countries,  and  to  assure  a 
condition  of  neutrality.  Thus,  in  her  foreign  relations  the 
United  States  adopted  in  the  early  years  of  her  history  a 
policy  of  neutrality  which  is  said  to  have  been  "identical 
with  the  standard  of  conduct  adopted  by  the  community 
of  nations."'  It  was  the  Dutch  or  continental  view  rather 
than  the  English  view  that  was  adopted  in  the  first  Ameri- 
can conunercial  treaties.  The  United  States  and  the  con- 
tinental European  countries  made  common  cause  against 
Bngland  because  of  her  control  of  the  sea.  By  these  treaties 
the  belligerent  right  of  search  was  definitely  limited,  con- 
traband was  narrowly  interpreted,  and  neutral  ships  were 
to  be  permitted  to  carry  enemy  goods. 

The  United  States  not  only  laid  down  certain  principles 
of  neutrality,  but  protested  against  infringement  upon 
neutral  rights,  met  instances  of  interference  with  embargoes 
and  non-interoourse  acts,  and  finally,  in  the  case  of  Great 
Britain,  went  to  war.    Says  Professor  Hall: 

.  .  .  the  policy  of  the  United  States  in  1793  constitutes  an  epoch  in 
the  development  of  the  usages  of  neutrality;  ...  it  represented  by  far 
the  most  advanced  existing  opinions  as  to  what  these  obligations  [incum- 
bent upon  neutrals]  were;  and  in  some  points  it  even  went  farther  than 
authoritative  international  custom  has  up  to  the  present  time  advanced.* 

The  principle  of  the  maintenance  of  neutral  rights  was 
put  to  the  test  in  the  controversies  between  the  United 

>  W.  E.  Hall,  IniemaHanal  Law  (Fifth  Edition),  (Oxford  Press,  1904), 
p.  503.  */Wrf.,p.503. 
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States  and  the  bandits  of  Tripoli,  in  which  it  was  declared 
by  Jefferson  .to  be  the  doctrine  of  the  United  States  "to 
prefer  war  in  all  cases  to  tribute  under  any  form.  Not  to 
stoop  to  dishonorable  condescension  for  the  protection  of 
our  rights  to  navigate  the  ocean  freely."  In  applying  this 
principle  the  United  States  insisted  on  the  impossibility  of 
allowing  the  right  of  search  of  American  vessels,  and  the 
position  of  the  United  States  was  eventually  accepted  by 
England  and  other  European  cotintries.  The  recent 
declaration  of  war  by  the  Congress  and  President  of  the 
United  States  to  support  the  fireedom  of  commerce  is  di- 
rectly in  line  with  the  principles  maintained  and  supported 
by  the  leaders  in  international  affairs  in  the  history  of 
American  diplomacy. 

On  the  importance  of  the  contribution  of  the  United 
States  in  this  line  Professor  Moore  writes: 

The  principle  o£  the  freedom  of  the  seas  has  lost  neither  its  vitslit; 
nor  its  importance.  It  may  indeed  be  said  that  the  exempticm  of  vessels 
from  visitation  and  search  on  the  high  seas  in  time  erf  peace  is  a  pfindpU 
which  grows  rather  than  diminishes  in  the  estimation  at  manlond;  [or 
in  the  light  of  history  its  establishment  is  seen  to  mark  the  progress  of 
commerce  from  a  semibarbarous  condition,  ia  which  it  was  exposed 
to  constant  violeace,  to  its  present  State  of  freedom  and  security.  Nor 
is  there  any  page  in  American  history  more  glorious  than  that  on  which 
the  successful  advocacy  of  this  gt«at  principle  is  recorded.' 

The  questions  as  to  what  is  meant  by  the  freedom  of  the 
seas  and  how  far  such  freedom  may  be  curtailed  in  time  of 
war  have  been  raised  anew.  The  Great  War  has  rendered 
necessary  a  re-definition  of  the  term.  Not  only  has  the 
freedom  of  the  seas  been  one  of  the  fundamental  prindples 
of  American  diplomacy,  but  the  United  States  has  also 
given  its  encouragement  and  support  to  the  dfort  to 
liberate  commerce  from  the  restrictions  that  confined  it 
under  the  system  of  colonial  and  national  monopolies  pre- 
vailing at  the  beginning  of  the  nineteenth  centiuy.  The 
principle  for  which  the  United  States  has  stood  was  first 
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presented  in  the  treaty  of  commerce  with  France  of  1788, 
where  it  was  declared  that  the  rules  which  govern  commerce 

.  .  .  could  not  be  better  obtained  than  by  taking  for  the  basis  of  their 
agreement  the  most  perfect  equality  and  reciprocity,  and  by  carefully 
avdding  all  those  burthensome  preferences  which  are  usually  sources 
of  debate,  embarrassment,  and  discontent;  by  leaving  also,  each  party 
at  liberty  to  make,  respecting  commerce  and  navigation,  those  regula- 
ttOQS  which  it  should  find  most  convenient  to  itself;  and  by  avoiding 
the  disadvantages  of  commerce  solely  upon  reciprocal  utility  and  the 
jtBt  rules  of  free  intercoiurse. 

This  principle   was   consistently   upheld   in   subsequent 
treaties,  was  extended,  and  finaJly  resulted  in  the  act  of 
March  24,  1828,  by  which  the  arrangements  were  made 
for  the  reciprocal  abolition  of  all  discriminating  duties 
without  regard  to  the  origin  of  the  cargo  or  the  port  from 
which  the  vessel  came.    This  principle  has  been  extended 
to  practically  all  countries,  and  has  been  confirmed  by  sub- 
sequent treaties.    Furthermore,  American  diplomacy  has 
brought  about  the  announcement  of  a  new  policy  in  the 
far  East.    This  policy  was  stated  by  Mr.  Hay  as  follows: 

To  seek  isolation  which  may  bring  about  permanent  safety  and  peace 
to  China,  preserve  China's  territorial  and  administrative  entity,  pro- 
tect all  the  rights  granted  to  friendly  powers  by  treaties  and  inter- 
national law  and  safeguard  for  the  world  the  principle  of  equal  and 
impartial  trade  with  all  parts  of  the  Chinese  Empire. 

Similarly,  the  United  States  has  stood  for  an  "open  door" 
in  the  trade  with  the  Philippines.  It  has,  also,  from  the 
very  beginning  stood  for  freedom  from  governmental  inter- 
ference with  religious  opinions,  and  has  adhered  to  this 
policy  thxoughout  its  diplomatic  relations  with  foreign 
cotmtries. 

Monroe  Doctrine. — By  far  the  most  important  principle 
and  poUcy  of  the  diplomacy  of  the  United  States  is  the 
Moim)e  Doctrine.  This  doctrine,  conceived  as  an  out- 
growth of  the  American  policy  of  isolation  and  non-inter- 
ference in  European  affairs,  has  led  to  results  not  com- 
patible with  the  theory  of  isolation.    Shortly  after  the  war 
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of  i8i2,  when  the  position  of  the  United  States  as  an  inde* 
pendent  nation  was  assured,  the  American  colonies 
Spain  rose  in  revolt  and  severed  their  connections  with 
the  mother  coimtry.  These  revolutions  were  the  culmiiuk 
tion  of  a  series  of  uprisings  which  to  the  monardis  and  ooo- 
servative  leaders  of  Europe  represented  a  continuation  of 
the  earlier  revolutionary  movements  in  America  and  in 
France.  To  offset  what  appeared  to  European  monardu 
to  be  a  general  movement  toward  insurrection  and  revolt 
the  Holy  Alliance  was  formed  in  1815,  composed  of  tte 
monarchs  of  Russia,  Austria,  and  Prussia,  for  the  purpose 
of  defending  religion,  morality,  and  government  by  divine 
right.  ^  While  the  Alliance  accomplished  little,  certain 
conferences  resulted  which  boded  ill  for  the  friends  of 
representative  government.  At  one  of  these,  the  Congress 
of  Verona,  where  arrangements  were  made  for  the  restora- 
tion of  the  Spanish  monarchy,  it  was  resolved  "that  the 
system  of  representative  government  is  equally  incom- 
patible with  the  monarchical  principles  as  the  maxim  of 
sovereignty  of  the  people  is  vrith  the  divine  right";  and 
the  nations  were  lu-ged  to  use  all  their  efforts  to  put  an  end 
to  the  system  of  representative  government  "in  whatso- 
ever country  it  may  exist  in  Europe,  and  to  prevent  its 
being  introduced  in  those  coimtries  where  it  is  not  yet 
known. ''^  Much  interest  was  manifested  in  the  United 
States  in  the  incipient  revolutionary  movements  of  South 
America ;  but  in  view  of  the  fact  that  oiu"  government  was 
in  the  process  of  completing  negotiations  with  Spain  for 
the  cession  of  Florida,  it  was  necessary  to  give  at  least  the 
appearance  of  neutrality.  As  soon  as  the  Florida  treaty 
was  consummated  the  President  recommended  the  recog- 
nition of  the  new  governments.  Meanwhile  England  had 
begtin  to  realize  the  benefits  of  Spanish-American  trade, 
and  under  the  leadership  of  Canning  a  policy  was  formu- 
lated to  the  effect  that  England  and  America  should  joiQ 

^  See  J.  H.  Latan^,  From  Isolaiion  to  Leaderships  pp,  20  ff, 
•  C/.  C.  R.  Fish,  American  Diphmocy^  p.  204* 
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n  an  expression  of  disapproval  of  the  proposed  interference 
)f  European  nations  in  the  affairs  of  Spanish  America, 
rhis  view,  having  been  communicated  to  the  Secretary  of 
State,  Adams,  led  to  a  long  Cabinet  discussion,  which  re- 
sulted in  a  refusal  to  co-operate  with  England,  because 
such  co-operation  was  regarded  as  contrary  to  the  policy  of 
isolation,  and  in  the  annoimcement  of  the  Monroe  Doctrine.^ 
The  f tmdamental  principle  of  the  policy  as  at  first  formu- 
lated was  that  the  American  continents  are  henceforth  not 
to  be  considered  as  subject  to  future  colonization  by  any 
European  power.  This  policy  was  stated  in  the  following 
language  of  President  Monroe: 

We  owe  it,  therefore,  to  candor,  and  to  the  amicable  relations  exist- 
ing  between  the  United  States  and  those  powers  to  declare  that  we 
should  consider  any  attempt  on  their  part  to  extend  their  system  to 
any  portion  of  this  hemisphere  as  dangerotis  to  our  peace  and  safety. 
With  the  existing  colonies  or  dependencies  of  any  Etiropean  power  we 
have  not  interfered  and  shall  not  interfere.  But  with  the  governments 
who  have  declared  their  independence  and  maintained  it  and  whose 
independence  we  have,  on  good  consideration  and  on  just  principles, 
acknowledged,  we  could  not  view  any  interference  for  the  purpose  of 
oppressing  them  or  of  controlling  in  any  other  manner  their  destiny, 
l:y  any  Etiropean  power  in  any  other  light  than  as  a  manifestation  of 
an  unfriendly  disposition  towsuxl  the  United  States. 

Second,  the  principle  of  the  two  spheres  was  clearly  stated 
to  the  effect  that  with  regard  to  Europe  it  would  be  the 
policy  of  the  United  States  not  to  interfere  but  to  cultivate 
friendly  relations  with  all  goveniments.  On  the  other 
hand,  the  United  States  would  view  as  unwise  any  attempt 
at  interference  by  European  powers  on  this  continent. 

It  is  generally  conceded  that  the  boldness  of  the  language 
in  this  message  was  in  part  occasioned  by  the  asstirance  that 
the  British  navy  was  ready  to  support  the  doctrine  an- 
notmced.  But  Canning,  annoyed  at  the  refusal  to  co-operate 

^  President  Monroe,  with  whom  Jefferson  and  Madison  concurred,  ap- 
peared to  favor  an  alliance  with  Great  Britain.  Secretary  of  State  Adams 
neld  out  for  independent  action  on  the  part  of  the  United  States,  and  he 
finally  succeeded  m  winning  the  President  to  this  view.  Latan6,  From  Isola- 
tion to  Leadership  (Doubleday,  Page  &  Co.,  1919),  pp.  25  ff. 
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in  the  protection  of  South  America  from  Spain  and  her  allie 
set  himself  to  offset  the  influence  of  the  United  States  in  Spai 
ish  America  by  securing  commerdsil  and  diplomatic  privilegt 
which  in  the  long  run  gave  the  advantage  to  England.  Th 
plan  of  Adams  to  secure  the  leadership  of  the  United  State 
in  Latin-American  affairs  was  temporarily  thwarted,  bu 
certain  important  gains  resulted  from  President  Monroe' 
message,  which  are  thus  summarized  by  Professor  Fish: 

The  plan  for  a  United  States  hegemony  of  the  American  contmeot 
therefore,  fell  before  the  greater  resources  of  England,  and  because  o 
our  divided  policies.  England  ccmtinued  until  the  present  generatin 
to  enjoy  commercial  predominance  and  a  certain  political  leadership 
Those  policies,  however,  to  which  Monroe's  message  was  confined- 
the  separation  of  the  American  and  European  spheres  of  influence,  an 
the  doeing  of  the  era  of  colonization — were  grounded  on  facts,  penni 
nent  interests,  and  the  waxing  strength  of  the  United  States.  Althoug 
not  incorporated  in  law,  either  national  or  international,  they  ha\ 
stood.  Europe  has  actually  respected  the  territorial  integrity  an 
political  independence  of  the  Americas,  and  our  people  have  unl 
to-day  embraced  as  one  of  their  most  cherished  ideals  the  statemei 
of  Monroe's  policy,  founded  as  it  was  on  their  fundamental  desire  ' 
pursue  untranuneled  the  course  of  their  own  development  and  to  ho 
Europe  at  ocean's  length.  Possibly  its  association  with  the  venerab 
and  non-contentious  figure  of  Monroe  gave  it  quicker  and  more  gener 
hold  on  the  public  mind  than  if  it  had  taken  its  name  from  its  re 
author,  the  belligerent  Adams.  From  time  to  time  the  mantle  of  tJ 
Monroe  Doctrine  has  been  spread  over  additions  and  interpretatloi: 
till  the  name  now  stands  for  mudi  that  was  not  im^;ined  at  its  annouoc 
ment.  It  is  possible  that,  by  tending  to  crystalliie  our  ideas,  it  h 
in  the  loi^  run  hampered  our  adjustment  to  conditions;  for  nation 
interests  are  only  relatively  permanent,  and  their  relationship  wt 
one  another  changes  constantly.  There  can  be  no  doubt,  howev< 
of  the  advantage  that  it  was  to  us,  in  the  period  of  untutored  democrai 
upon  which  we  were  just  entering,  to  have  out  a  sheet  anchor  of  fixi 
and  reelected  policy.' 

The  Relation  of  the  United  States  to  Internationa 
Arbitration  and  International  Law 

International  Arbitration. — Another  phase  of  foreij 
affairs  in  which  the  United  States  has  played  a  prominei 

'  C.  R.  Fish,  Ameriam  Dipttmaey,  pp.  217-118. 
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\6le  is  that  of  the  development  of  mediation  and  arbitra- 
tion. Mediation  is  an  advisory  process,  in  which  recom- 
tnendations  are  made  and  considered  by  the  contending 
parties.  Arbitration  is  a  semijudicial  process,  in  which 
matters  of  international  controversy  are  placed  before  some 
tribunal  that  acts  in  part,  at  least,  according  to  judicial 
regulations  and  procedure.  Mediation  may  be  a  very  im- 
portant auxiliary  to  arbitration.  But  mediation  acts 
through  the  forms  and  agencies  of  diplomacy;  arbitration, 
through  those  of  a  court  of  justice  or  of  a  judicial  body. 

The  United  States  has  always  taken  an  active  part  in 
the  use  of  arbitration  for  the  settlement  of  international 
difficulties.  As  early  as  the  Jay  treaty,  arrangements  were 
made  for  the  arbitration  of  an  eastern  boundary  question. 
The  commission  that  was  appointed  to  decide  upon  the 
eastern  boundary  of  the  United  States  rendered  its  report 
in  1798,  and  this  arbitral  award  was  the  first  to  which  the 
United  States  was  a  party.  Several  diffictdt  questions  have 
Deen  determined  by  arbitration  between  the  United  States 
ind  Prance,  between  the  United  States  and  England,  as 
well  as  between  this  government  and  the  Central  and  South 
^Vmerican  governments.  The  total  number  of  cases  of 
^bitration  participated  in  by  the  United  States  down  to 
1900  was  fifty-seven,  in  twenty  of  which  the  other  party 
was  Great  Britain. 

The  United  States  has  not  only  favored  the  settlement 
of  its  own  affairs  by  arbitration,  but  as  early  as  1881  the 
government  issued  a  call  to  the  countries  of  North  and 
South  America  to  consider  the  advisabiUty  of  discussing 
methods  of  preventing  war  between  nations.  Nothing 
was  accomplished  directly  by  the  call,  but  as  a  result  of  the 
International  American  Conference  of  1889-90,  which 
grew  out  of  this  action,  a  very  important  plan  of  arbitra- 
tion was  adopted  in  March,  1890,  to  the  effect 

.  .  .  that  arbitration  should  be  obligatory  on  all  controversies  con- 
cerning diplomatic  and  consular  privileges,  boundaries,  territories, 
navigation,  and  the  validity  of  indemnities,  right  of  construction,  and 
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enforcement  of  treaties;  and  that  it  should  be  equally  obligatory 
all  other  cases,  whatever  might  be  their  origin,  nature,  or  object,  ^i  , 
the  sole  exception  of  those  involving  a  controversy  which  might  impei^ 
national  independence,  but  that  even  in  this  case,  while  arbitration 
for  that  nation  should  be  optional,  it  should  be  obligatory  upon  the 
adversary  power. 

Though  this  plan  failed  of  adoption,  it  represented  the 
proposal  of  a  large  ntimber  of  the  Central  and  South 
American  states. 

Hague  Conferences  and  Recent  Arbitration  Treaties. — ^The 
first  Hague  conference,  which  met  in  1899,  was  the  initial 
instance  in  which  the  United  States  participated  in  a  general 
congress  of  Etu'opean  powers.  By  some  this  action  of  the 
United  States  was  regarded  as  a  marked  departure  from 
previous  practice.  In  order  to  meet  criticisms  and  to  indi- 
cate the  intention  not  to  cast  aside  traditional  policies  the 
American  delegation  was  instructed  to  sign  the  final  treaty 
with  the  reservation: 

Nothing  contained  in  this  convention  shall  be  so  construed  as  to 
require  the  United  States  to  depart  from  its  traditional  policy  of  not 
intruding  upon,  interfering  with,  or  entangling  itself  in  the  political 
questions  or  policy  or  internal  administration  of  any  foreign  state; 
nor  shall  anything  contained  in  the  said  convention  be  construed  to 
imply  a  relinquishment  by  the  United  States  of  America  of  its  tradi- 
tional attitude  toward  purely  American  questions. 

At  this  conference  a  convention  was  adopted  arranging 
for  the  pacific  settlement  of  international  disputes,  another 
for  the  regulating  and  hiunanizing  of  the  laws  and  customs 
of  land  warfare,  and  another  for  the  adaptation  to  maritime 
warfare  of  the  principles  of  the  Geneva  Convention  of  1864. 

Under  the  convention  for  the  pacific  settlement  of  international 
disputes,  the  Dogger  Bank  affair  between  Great  Britain  and  Russia 
was  settled;  the  machinery  for  the  conclusion  of  the  Russo-Japanese 
war  was  put  into  operation,  and  a  court  of  arbitration  established  which 
tried  several  important  cases.^ 

*  Charles  H.  Stockton,  Outlines  of  InUrmUional  Law  (Charles  Scribner's 
Sons,  1914),  pp.  53-54. 
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Delegates  from  the  United  States  participated  in  the 
dcond  Hague  conference.  At  this  conference  thirteen 
onventions  were  adopted  as  follows : 

1.  A  revised  convention  for  the  pacific  settlement  of  international 
isputes. 

2.  A  convention  respecting  the  employment  of  force  for  the  recovery 
t  contract  debts. 

3.  A  convention  relative  to  the  opening  of  hostilities. 

4.  A  revised  convention  regarding  the  laws  and  customs  of  land 
'airfare. 

5.  A  convention  relating  to  the  rights  and  duties  of  neutral  powers 
nd  persons  in  case  of  war  on  land. 

6.  A  convention  regarding  the  status  of  enemy  merchant  ships  at 
be  outbreak  of  hostilities. 

7.  A  convention  in  regard  to  the  conversion  of  merchant  ships  into 
rarships. 

8.  A  convention  as  to  the  laying  of  submarine  mines. 

9.  A  convention  regarding  bombardments  by  naval  forces  in  time 
I  war. 

10.  A  convention  for  the  adaptation  to  maritime  war  of  the  principles 
f  the  Geneva  convention. 

11.  A  convention  relative  to  certain  restrictions  with  regard  to  the 
xerdse  of  the  right  of  capture  in  naval  war. 

12.  A  convention  relative  to  the  creation  of  an  international  prize- 
ourt. 

13.  A  convention  concerning  the  rights  and  duties  of  neutral  powers 
Q  naval  war.^ 

At  the  second  Hague  conference  a  resolution  was  adopted 
)roviding  for  a  permanent  court  of  arbitration,  with  an 
xffice  and  staff,  and  making  provisions  for  the  settlement 
xf  questions  arising  before  the  court.  The  features  of 
his  organization  are:  first,  a  panel  of  judges  comprised 
)f  persons  versed  in  questions  of  international  law,  not 
nore  than  four  of  whom  are  to  be  chosen  by  each  con- 
tacting state ;  second,  a  permanent  administrative  council, 
xmiprised  of  the  diplomatic  representatives  of  the  con- 
racting  powers,  whose  duty  it  is  to  settle  rules  of  pro- 

^  These  conventions  may  be  foiind  in  a  volume  on  The  Texts  of  ike  Hague 
7amferences,  by  J.  B.  Scott,  issued  by  the  Oxford  Press,  and  in  a  series  of 
lamphlets  published  by  the  Carnegie  Endowment  for  International  Peace, 
Washington,  D.  C,  191 5. 
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cedtire  and  attend  to  necessary  matters  of  administration; 
third,  an  international  bttreau  to  serve  as  a  registry  for 
the  court.  Reference  of  cases  to  the  court  is  volimtary;! 
but  a  ntunber  of  international  controversies  have  been] 
successfidly  disposed  of  by  this  tribunal,  including  a  claim 
of  the  United  States  against  Mexico,  known  as  the  Pious  I 
Fund  Cases.  I 

Furthermore,  the  United  States  has  proposed  certain  I 
treaties  for  the  establishment  of  arbitration  in  the  broadest  I 
possible  scope ;    that  is,  they  were  intended  to  cover  all  1 
controversies  by  the  application  of  the  principles  of  law 
or    equity.     Originally    negotiated    by    President   Taft, 
they  were  rejected  by  the  Senate,  but  were  taken  up  j 
subsequently  in  pursuance  of  a  plan  defined  and  pre- 
sented by  President  Wilson  and  Secretary  of  State  Bryan. 
As  part  of  the  new  agreement  it  was  provided  that  before 
declaring  war  or  engaging  in  hostilities  the  nations  con- 
cerned should  submit  the  question  in  controversy  to  the 
Hague  Court,  or  some  other  international  tribunal,  for 
investigation  and  report,  each  party  reserving  the  right 
to  act  independently  afterward.    A  further  step  was  taken 
in  a  peace  proposal  presented  by  President  Wilson,  to  the 
effect  that 

.  .  .  the  parties  agree  that  all  questions  of  whatever  character  and 
nature  in  dispute  between  them  shall,  when  diplomatic  efforts  fail,  be 
submitted  for  investigation  and  report  to  an  international  commissioQ 
(the  composition  to  be  agreed  upon) ;  and  the  contracting  parties  agree 
not  to  declare  war  or  begin  hostilities  until  such  an  investigation  is 
made  and  reports  submitted. 

All  of  these  treaties  were  followed  by  certain  others 
embodying  a  more  comprehensive  plan  of  conciliation 
and  arbitration  for  the  settlement  of  questions  between 
the  United  States  and  foreign  powers.  In  the  treaties 
of  this  latter  class,  it  is  stipulated  that 

.  .  .  the  high  contracting  parties  agree  that  all  disputes  between  them 
of  every  nature  whatsoever,  which  diplomacy  fails  to  adjust,  shall  be 
submitted  to  investigation  and  report  to  an  international  conunission, 
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and  they  agree  not  to  declare  war  or  hostilities  during  such  investigation 
or  report. 

Provision  is  made  for  an  International  Commission  of 
five  members,  one  member  to  be  chosen  from  each  country 
by  the  government  thereof,  to  which  all  controversies 
which  cannot  be  settled  by  diplomacy  will  be  referred. 
The  United  States  now  has  treaties  and  commissions  for 
the  advancement  of  peace  under  the  above-mentioned 
plan  with  the  following  nations;  Bolivia,  Brazil,  Chile, 
Costa  Rica,  Demnark,  Ecuador,  France,  Great  Britain, 
Guatemala,  Honduras,  Italy,  Norway,  Paraguay,  Peru, 
Portugal,  Russia,  Spain,  Sweden,  and  Uruguay.  Other 
nations  which  have  agreed  to  the  treaties  in  part  are  the 
Netherlands,  Prussia,  Switzerland,  and  Venezuela.^ 

A  plan  to  establish  a  method  of  arbitration  among  all 
the  leading  powers  of  the  world  is  incorporated  as  a  feature 
of  the  Covenant  for  a  League  of  Nations  in  Articles  12 
and  13,  and  is  as  follows: 

DUpuUs  to  be  Submitted  to  Arbitration  or  Inquiry, — The  Members 
of  the  League  agree  that,  if  there  should  arise  between  them  any  dis- 
pute likely  to  lead  to  a  rupture,  they  will  submit  the  matter  either  to 
arbitration  or  to  inquiry  by  the  Council,  and  they  agree  in  no  case  to 
resort  to  war  imtil  three  months  after  the  award  by  the  arbitrators  or 
the  report  by  the  Council. 

In  any  case  under  this  Article  the  award  of  the  arbitrators  shall  be 
made  within  a  reasonable  time,  and  the  report  of  the  Council  shall  be 
'  made  within  six  months  after  the  submission  of  the  dispute. 

Arbitration  of  Disputes, — The  Members  of  the  League  agree  that, 
whenever  any  dispute  shall  arise  between  them  which  they  recognize 
to  be  suitable  for  submission  to  arbitration  and  which  cannot  be  satis- 
factorily settled  by  diplomacy,  they  will  submit  the  whole  subject 
matter  to  arbitration. 

Disputes  as  to  the  interpretation  of  a  treaty,  as  to  any  question  of 
international  law,  as  to  the  existence  of  any  fact  which,  if  established, 
would  constitute  a  breach  of  any  international  obligation,  or  as  to  the 
extent  and  nature  of  the  reparation  to  be  made  for  any  such  breach, 
are  declared  to  be  among  those  which  are  generally  suitable  for  sub- 
mission to  arbitration. 

1  For  a  full  list  of  these  treaties  with  the  conditions  applied  to  each,  cunsult 
voL  vi,  no.  V,  of  the  pamphlet  series  of  the  World  Peace  Foundation. 
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I 

For  the  consideration  of  any  such  dispute  the  court  of  arbitration 
to  which  the  case  is  referred  shall  be  the  court  agreed  on  by  the  parties 
to  the  dispute  or  stipulated  in  any  convention  existing  between  them,     i 

The  Memben  Ol  the  League  agree  that  they  will  carry  out  in  fall 
good  f^tb  any  award  that  may  be  rendered  and  that  they  wiD  not 
resort  to  war  against  a  Member  of  the  League  whidi  complies  there- 
with, lb  the  event  of  any  failure  to  cany  out  such  an  award,  tiie 
Council  shall  propose  what  steps  should  be  taken  to  give  effect  thereto. 

Whether  the  United  States  will  become  a  par^  to  the 
covenant  or  to  some  other  form  of  international  tinion, 
and  whether  the  method  of  arbitration  for  the  settlement    j 
of  international  difficulties  will  be  extended,  remain  as    I 
yet  to  be  determined. 

Relation  to  ItUemational  Law. — ^The  United  States  has 
from  the  beginning  recognized  international  law  as  part 
of  the  law  of  the  United  States.  As  early  as  1796  Justice 
Wilson  said  that  "when  the  United  States  declared  their 
independence  they  were  bound  to  receive  the  law  of  nations 
in  its  modem  state  of  purity  and  refinement."'  The 
Federal  Constitution  gave  to  Congress  authority  to  define 
and  ptmish  offenses  committed  against  the  law  of  nations. 
After  the  Constitution  went  into  effect,  it  was  decided  by 
the  Supreme  Court,  speaking  through  Chief  -  Justice 
Marshall  and  Justice  Story,  that  in  the'  absence  of  an  act 
of  Congress  to  the  contrary  "the  court  is  botmd  by  the 
law  of  nations  which  is  a  part  of  the  law  of  the  land."* 
This  view  has  always  been  followed  by  American  courts, 
the  prevailing  opinion  being  stated  clearly  by  Justice  Gray: 

International  law  is  part  of  our  law  and  must  be  aaoertained  and 
administered  by  the  courts  of  justice  of  appropriate  jurisdiction,  as 
often  as  questions  of  r^t  depending  upon  it  are  duly  presented  for 
their  detennination.  For  this  purpose,  where  there  is  no  treaty,  and 
controlling  executive  at  legislative  act  or  judicial  decisira,  resort  must 
be  had  to  the  customs  and  usages  of  civilized  nations;  and,  as  evidence 
of  these,  to  the  works  of  jurists  and  commentators,  who,  by  years  <£ 

■  Ware  vs.  Hvlton,  3  Dallas  199,  381. 

'The  Nerride  (1815),  9  Cranch,  388,  423;    United  States  m.  Smith,  5 
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labor,  research,  and  experience,  have  made  themselves  peculiarly  well 
acquainted  with  the  subjects  of  which  they  treat.^ 

• 

The  statesmen  and  jurists  of  the  United  States,  then, 
have  regarded  the  acceptance  of  the  ndes  of  international 
law  as  a  part  of  the  condition  on  which  a  state  is  originally 
received  into  the  family  of  nations.  But,  on  the  one 
hand,  they  have  not  placed  as  narrow  an  interpretation 
upon  the  application  of  the  rules  of  international  law  as 
have  frequently  the  courts  of  England,*  nor,  on  the  other 
hand,  have  they  been  disposed  to  follow  the  cotuts  of 
some  other  nations  in  a  contemptuous  disregard  of  the 
law  of  nations. 

To  develop  further  and  to  render  more  effective  the 
rules  of  international  law  the  United  States  has  partici- 
pated actively  in  the  formation  of  a  Permanent  Court  of 
International  Justice  which  is  taking  definite  form  tmder 
the  guidance  of  the  Cotmdl  of  the  League  of  Nations.' 

The  United  States  and  Latin  America 

The  proximity  of  the  United  States  to  the  South  and 
Central- American  countries  has  given  a  peculiar  significance 
to  the  diplomatic  relations  existing  between  this  country 
and  Latin  America.  By  the  Monroe  Doctrine  Etutjpean 
powers  are  debarred  from  territorial  aggrandizement  on 
the  American  continent.  But  the  relations  of  the  United 
States  to  Latin  America  have  not  been  confined  to  the 
negative  policy  of  protection  from  £uxx>pean  territorial 
designs,  for  almost  continuously  eflEbrts  have  been  made 
to  secure  co-operation  among  the  states  of  the  Western 
Hemisphere  and  to  foster  common  commercial  interests. 
This  desire  to  co-operate  was  shown,  on  the  one  hand,  in 
the  adoption  by  numerous  South  -  American  states  of 
constitutional  governments  modeled,  in  large  part,  upon 

*  The  Paquette  Habana,  175  U.  S.  677. 

*  See  West  Rand  Central  Gold  Mining  Co.  vs.  Rex  (1905),  2  K.  B.  391. 

*  IDraft  Scheme  for  a  "  Permanent  Court  of  International  Jitstice/'  League 
of  Nations,  vol.  iii,  September,  1920. 
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that  of  the  United  States  and,  on  the  other  hand,  it  was 
evidenced  by  the  United  States  committing  hersdf  to  a 
recognition  of  the  new  republics  as  free  and  independent 
states. 

Unfortimately,  though  the  new  states  provided  them- 
selves with  written  constitutions,  diplomatic  service,  and 
the  ordinary  appurtenances  of  free  and  independent 
sodbties,  it  was  soon  fotmd  that  these  instrumentalities 
of  free  government  were  not  sufficient  to  provide  stable 
poUtical  organizations  in  the  South-American  countries. 
Though  the  new  republics  had  a  fine  opporttmity  to  develop 
permanent  governments,  a  condition  of  confusion  and 
anarchy  developed  dtuing  the  years  from  1827  to  1844, 
when  Uttle  progress  was  made.  In  most  of  the  countries 
there  was  a  rapid  succession  of  civil  wars  and  changes  of 
government.  The  governments  fell  into  the  hands  of 
dictators  who  plotted,  revolted,  and  murdered,  wielding 
authority  mostly  on  the  bajsis  of  military  usurpation. 

As  a  result  of  this  lack  of  stability  in  their  governments 
the  Latin-American  countries  were,  as  a  rule,  unable  to 
afford  protection  to  the  lives  and  property  of  foreign 
residents.  Many  nations  were  obliged  to  spend  most 
of  their  diplomatic  energy  in  the  adjustment  of  claims 
against  Latin- American  powers  for  injury  to  their  citizens. 
Temporary  governments  assumed  obligations  for  which 
their  successors  refused  to  accept  responsibiUty.  After 
1840  it  seemed  that 

.  .  .  the  efiForts  to  secure  good  government  became  almost  hopeless 
in  most  of  the  states.  Strong  and  patriotic  men  came  into  public  life 
and  occasionally  to  the  highest  offices,  but  dictators  multiplied,  com- 
merce was  impeded,  and  wars  impoverished  many  parts  of  the  Americas. 
The  world  came  to  expect  misrule  and  indifference  to  national  obliga- 
tions.^ 

This  condition  continued  to  prevail  in  most  of  the  Latin- 
American  countries,  but  in  the  period  from  1844  to  1880 
a  few  of  these  nations  began  to  emerge  from  a  condition 

» A.  B.  Hart,  The  Monroe  Doctrine  (Little,  Brpwn  &  Co.,  1916),  p.  104. 
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oi  confusion  and  anarchy  and  to  establish  more  or  less 
permanent  governments.  Notable  among  these  were 
Argentine,  Chile,  and  Brazil.  The  Argentine  Republic, 
centering  arotmd  Buenos  Ayres,  was  the  most  orderly  of 
all  of  the  Latin- American  countries,  but  Chile  soon  fol- 
lowed with  the  establishment  of  a  strong  government. 
It  was  not  until  the  latter  part  of  the  nineteenth  century 
that  BrazU  emerged  from  the  chaotic  political  conditions 
which  obtained  during  the  greater  part  of  the  century. 
These  three  powers  have  taken  the  lead  in  the  develop- 
ment of  co-operative  relations  between  the  Latin-American 
countries  and  the  United  States. 

Pan-American  Congresses. — The  attitude  of  the  United 
States  toward  South  America  was  at   first    influenced 
largely    by    political    interests    and    motives.     But    the 
American   government   soon   became   interested   in    the 
countries  to  the  south  for  conmiercial  reasons.    With 
the  growth  of  manufactures  and  commerce,  the  commer- 
dal  motive  became  dominant,  and  one  of  the  first  restdts 
was  the  arrangement  for  reciprocity  with  Latin- American 
countries  in  order  to  sector  their  trade  and  to  afford  to 
the  United  States  greater  opportunities  for  commercial 
development  in  these  countries.    Although  the  reciprocity 
treaties,  in  the  main,  were  a  failiu-e,  to  them  may  be 
traced  the  beginning  of  a  broader  and  more  general  inter- 
est and  a  realization  of  the  need  of  greater  tuiity  and  co- 
operation between  the  United  States  and  Latin  America. 
An  early  result  was  the  inauguration  of  a  series  of  Pan- 
American  Congresses. 

This  movement  toward  co-operation  extends  as  far  back 
as  1825,  when  certain  Spanish-American  powers  issued 
an  invitation  to  a  congress  to  be  held  in  Panama.  The 
United  States  delayed  the  appointment  of  delegates; 
and  although  representatives  were  finally  chosen,  they 
did  not  reach  Panama  in  time  to  participate  in  the  con- 
ference, which  gave  most  of  its  attention  to  the  freeing 
of  Cuba  and  Porto  Rico  from  Spanish  rule. 
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This  idea  of  co-operation  through  conferences  or  con- 
gresses, after  lapsing  for  a  long  time,  was  revived  by 
Secretaiy  of  State  Blaine  in   1881.    The  calling  of  the 
conference,  however,  was  delayed  on  account  of  the  war 
between  Chile  and  Peru.     One  of  the  policies  for  which 
Blaine  became  sponsor  was  that  the  United  States  should 
become  the  mediator  in  disputes  arising  between  Latiit 
American  powers.     For  the  purpose  of  developing  this 
scheme  of  arbitration  in  which  the  United  States  was  to 
act  as  lunpire,  and  of  considering  other  matters  in  con- 
nection with  the  relations  between  the  United  States  and 
Latin  America,  Blaine  revived  the  idea  of  a  Pan-American 
Congress.     The  Congress  met  during  the  administratior 
of  President  Cleveland,  who  gave  the  plan  only  indifferent 
support,  and  the  Latin-American  governments  were  sus- 
picious ;  but  the  Congress  was  well  attended,  and  a  number 
of  matters,  such  as  imiform  sanitary  regulations,  an  inter- 
continental railroad,  free  navigation  of  international  rivers, 
and    agreements    concerning    trademarks,    patents,  and 
extradition,   were  discussed,   and  some  tentative  under- 
standings were  reached.     The  one  real  accomplishment 
of  the  Congress  was  the  formation  of  the  Bureau  of  the 
American  Republics,  which,  located  at  Washington,  and 
supported  jointly  by  the  nations  concerned,  was  to  serve 
as  permanent  headquarters  for  the  collection  of  information 
on  American  affairs.^ 

A  second  Congress  met  in  Mexico  City  in  1901.  This 
conference  approved  a  plan  by  which  American  states 
became  parties  to  the  Hague  Convention  of  1899  con- 
cerning the  pacific  settlement  of  international  disputes, 
and  a  treaty  providing  for  a  limited  form  of  com- 
pulsory arbitration  of  pectmiary  claims  was  extended  for 
five  years,  and  another  treaty  was  drawn  up  dealing  with 
the  naturalization  of  citizens.  The  principle  of  equal 
rights  for  states,  large  and  small,  and  the  need  of  develop- 
ing an  ail-American  opinion  were  subjects  presented  to 

*  C.  R.  Fish,  American  Diplomacy ^  pp.  386-388. 
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the  conference  for  discussion.  In  1910  a  fourth  Congress 
met  in  Brazil,  while  subsidiary  conferences  of  a  scientific 
nature  have  since  been  convened,  one  in  Chile,  in  1908, 
and  two  in  Washington,  in  19x5-16  and  1919-20.  These 
conferences  have  been  devoted  to  the  advancement  of 
commerce  and  science  among  the  Spanish  -  American 
republics  and  have  aided  in  promoting  a  friendly  under- 
standing between  the  various  cotmtries. 

Latin  America  and  the  Monroe  Doctrine. — Prior  to  the 
Mexican  War  the  policy  of  the  United  States  with  respect 
to  the  Monroe  Doctrine  was  largely  negative  in  character. 
The  European  powers,  although  they  objected  to  the 
doctrine,  were  obliged  to  admit  its  potency.  They  aimed 
to  avoid  its  extension  to  Cuba  and  other  dependencies, 
and  tried  by  indirect  methods  to  gain  a  foothold  in  por- 
tions of  South  and  Central  America.  President  Polk 
added  a  corollary  to  the  doctrine  to  the  effect  that  it  was 
the  duty  of  the  United  States  to  occupy  territory,  if  nec- 
essary, to  prevent  the  introduction  of  European  political 
systems.  At  this  time  certain  designs  of  foreign  powers 
upon  Yucatan,  Nicaragua,  and  Mexico  proved  abortive.^ 
During  the  administrations  of  Pierce  and  Buchanan,  the 
original  Monroe  Doctrine  was  extended  to  the  protection 
of  the  lives  and  property  of  American  citizens  in  Latin- 
American  cotmtries  whose  governments  were  tmstable. 
Atfirst  the  Latin-American  states  were  friendly  toward 
TEe^Monroe  Doctrine,  and  they  showed  an  appreciation 
of  the  protection  accorded  them  by  reason  of  the  closer 
relationship  among  the  various  American  governments. 
But  after  the  Mexican  War,  when  the  United  States  greatly 
enlarged  her  territory  at  the  expense  of  Mexico,  Latin- 
American  nations  began  to  realize  that  the  Monroe  Doc- 
trine was  not  wholly  an  tmselfish  and  humanitarian  prin- 
ciple. It  was  at  this  time  that  the  theory  began  to  develop 
that  when  the  people  of  a  Latin- American  country  show 
an  inability  to  govern  themselves  and  a  disposition  to  keep 

^  C.  R.  Pish,  American  DipUmacy,  pp.  296-^7. 
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the  border  states  stirred  up  with  misrule  and  anarchy,  it 
is  the  duty  of  the  United  States  to  act  as  pacifier  and 
poUceman  in  such  Latin-American  territory.     In  accord 
with   this   poUcy,    Presidents   Cleveland,    Harrison,  and 
Roosevelt    supported    the   principle   of    the    paramount 
interests  of  the  United  States  in  South-American  affairs, 
and  the  intention  was  declared  not  only  to  pxDtect  South- 
American  countries  from  European  interference,  but  also 
to  refuse  to  allow  the  collection  of  debts  or  the  assumption 
of  obligations  which  would  in  any  way  interfere  with  the 
territorial  integrity  of  Latin-American  nations.    The  most 
extreme  form  of  the  doctrine  of  paramount  interests  was 
that  annoxmced  by  Secretary  Olney,  to  the  effect  that  the 
United  States  is  practically  sovereign  on  this  continent, 
and  that  its  fiat  is  law  in  matters  to  which  it  directs  its 
interx>osition.    Although  the  broad  claims  of  Secretary 
Olney  could  not  be  supported,  President  Cleveland  won 
a  notable  victory  when  his  ultimatum  to  Great  Britain, 
in  the  Venezuela  affair,  constrained  Great  Britain  to  adopt 
arbitration  instead  of  force  as  the  method  of  settling  her 
territorial  difficulties  with  Venezuela.     Thus  a  series  of 
events  raised  suspicions  among  the  leaders  in  the  Latin- 
American  countries  that  the  Monroe  Doctrine,  instead 
of  serving  as  a  means  of  pixjtection  to  weak  and  strug^ng 
nations,  was  being  used  as  a  cloak  for  designs  in  the  way 
of  national  aggrandizement  by  the  United  States. 

Though  the  Monroe  Doctrine,  as  supported  by  Presi- 
dent Roosevelt,  emphasized  the  right  of  interposition  by 
the  United  States  when  there  was  a  possibility  of  foreign 
aggression  to  the  detriment  of  any  of  the  American  nations, 
Roosevelt  assured  the  Latin- American  nations  that  there 
was  to  be  no  aggrandizement  on  the  part  of  the  United 
States;  that  the  doctrine  was  not  one  under  which  the 
United  States  wished  to  develop  and  to  extend  its  authority 
over  South-American  cotmtries;  and  that  it  was  not  the 
idea  of  the  United  States  to  act  generally  as  an  inter- 
national policeman  and  to  use  force  in  siq^porting  and 
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extending  the  Monroe  Doctrine.  This  same  view  was 
expressed  more  fully  by  Secretary  Root,  and  was  modified 
by  the  recent  announcement  of  President  Wilson,  in  which 
he  declared  that 

...  the  United  States  will  never  again  seek  one  additional  foot  of 
territory  by  conquest.  She  will  devote  herself  to  showing  that  she 
knows  how  to  make  honorable  and  frtutftd  use  of  the  territory  she  has 
and  die  must  regard  it  as  one  of  the  duties  of  friendship  to  see  that 
from  no  quarter  are  material  interests  made  superior  to  himian  liberty 
and  national  opportunity.  ...  It  is  the  relationship  of  a  family  of 
mankind  devoted  to  the  development  of  true  constitutional  liberty. 

Thus  it  appears  that  prior  to  the  Mexican  War  the 
Monroe  Doctrine  had  been  looked  upon  as  a  policy  adopted 
for  the  benefit  of  the  Latin-American  states,  a  policy  con- 
ceived in  a  spirit  of  helpf tdness  toward  weaker  nations 
which  might  become  a  prey  to  the  stronger  European 
nations.  But,  since  the  Mexican  War,  the  advocates  of 
expansion  and  the  supporters  of  the  growing  conmiercial 
interests  changed  the  interpretation  of  the  doctrine  to  one 
which  ascribed  to  the  United  States  the  purpose  to  domi- 
nate and  preserve  the  Latin  -  American  nations  as  the 
Intimate  field  for  the  extension  of  American  conmiercial 
dealings. 

It  is  this  change  in  the  policy  and  attitude  of  the  United 
States  that  has  led  to  the  growing  beUef  among  Latin 
Americans  that  the  Monroe  Doctrine  was  not  adopted 
for  their  benefit,  but  for  the  special  interest  and  profit 
of  the  United  States.  It  is  claimed  that  Latin-American 
nations  have  a  just  right  to  participate  in  the  forming  of 
international  policies  and  partictdarly  to  regulate  their 
own  concerns.  These  countries  claim  that  their  popula- 
tion and  resources,  potentially  at  least,  are  fully  as  great 
as  those  of  the  United  States  and  deserve  as  important 
consideration.  The  growing  interest  of  the  Latin-Amer- 
ican states  in  their  own  common  problems,  and  their 
tendency  to  combine  for  the  purpose  of  fostering  those 
interests,  are  evidenced  by  the  formation  of  three  tmions 


'^ 
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— ^namely,  one  composed  of  the  Central -American  states; 
one,  of  Colombia,  Peru,  Venezuela,  and  Uruguay;  and 
one,  of  Argentine,  Brazil,  and  Chile. 

Every  Latin -American  coxmtry  is  in  form  a  republic, 
although  not  all  the  governments  are  based  on  popular 
sanction.  A  tradition  exists  in  Latin  America  that  the 
upper  class  should  rule.  From  this  class  come  the  presi- 
dents, judges,  and  other  officers.  By  the  side  of  this 
political  aristocracy  are  to  be  found  business  men,  mer- 
chants, and  capitalists,  who  share  in  the  interests  and 
advantages  of  government.  Below  these  classes  is  a  body 
of  soldiers,  who  participate  in  war,  conquest,  and  revolu- 
tion. Unfortunately,  in  many  South  -  American  states, 
this  latter  class  is  still  powerful,  and  few  Latin-American 
governments  are  entirely  free  from  the  danger  of  revolu- 
tion. It  is  this  condition  which  renders  it  imperative  that 
the  protection  of  the  United  States  be  not  entirely  with- 
dravni. 

Recently,  the  need  of  continuing  the  doctrine  has  been 
put  to  the  test  in  the  settlement  of  the  question  whether 
the  occupation  of  territory  for  refusal  to  pay  debts  is 
justifiable.     The  South  Americans  have  themselves  aided 
in  the  formulation  of -various  doctrines  relating  to  this 
matter.     The  first  of  these  is  the  Calvo  doctrine. '  The 
principle  laid  down  by  Calvo,  a  Brazilian  authority  on 
international  law,  was  to  the  effect  that  in  view  of  the 
generally  acknowledged  rights  of  nations,   the  recovery 
of  debts  and  the  settlement  of  private  claims  does  not 
justify  armed  intervention.     He  meant  by  this  principle 
to  deny  foreign  governments  the  right  to  insist  on  the 
collection  of  debts  due  to  their  subjects.     A  revised  form 
of  this  view  was  annoimced  by  Drago,  the  Minister  of  the 
Argentine  RepubUc.     Drago  maintained  that,  since  the 
collection  of  loans  by  military  means  implies  territorial 
occupation  to  make  them  effective,  and  since  territorial 
occupation  signifies  the  suppression  or  the  subordination 
of  government  of  the  countries  on  which  it  is  imposed, 
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Rich  measures  are  obviously  at  variance  with  the  doctrines 
which  have  been  many  times  proclaimed  by  the  nations 
of  America.  This  principle  is  held  to  admit  of  diplomatic 
action,  but  to  preclude  the  use  of  force  in  securing  the 
payment  of  debts. 

Though  it  is  no  longer  possible  for  the  United  States  to 
assume  the  position  of  general  policeman  for  South  America, 
as  was  suggested  by  President  Roosevelt  in  1904,  it  is 
nevertheless  true  that  the  United  States  is  in  a  position 
to  exercise  considerable  influence  over  South  -  American 
countries.  Latin- American  writers  admit,  as  a  rule,  the 
service  which  the  United  States  has  rendered  by  supporting 
the  principle  of  America  for  Americans.  Nevertheless, 
the  time  has  passed  when  this  principle  can  be  upheld 
without  the  active  assistance  and  co-operation  of  South- 
^erican  cotmtries.  It  is  now  necessary  to  look  upon 
^ht  South-American  states  as  co-equal  and  co-responsible 
^  the  maintenance  of  the  principle  of  nonintervention  of 
European  powers.  v 

Recently  the  Monroe  Doctrine  has  been  subjected  to 
'ather  caustic  criticisms  both  in  Latin- American  cotmtries 
tnd  in  the  United  States.  A  noted  authority  on  Latin- 
Vmerican  affairs  has  characterized  the  doctrine  as  ''an 
4>solete  shibboleth."*  The  spirit  of  opposition  to  the 
Monroe  Doctrine  has  developed  to  a  point  where  the 
pedfic  efficacy  of  ^the  doctrine  will,  it  is  contended,  be 
[reatly  reduced  tmless  the  United  States  can  join  with 
he  leading  South-American  countries  in  a  combined  effort 
o  support  and  defend  the  principle  of  nonintervention, 
nd  thus  to  assure  the  unification,  the  independence,  and 
he  harmonious  development  of  all  of  the  states  of  the 
American  continent.  That  such  a  combination  is  feasible 
las  been  indicated  by  various  diplomatic  and  political 
ievelopments;  and  that  the  Monroe  Doctrine  will  be 
Jven  force  and  prestige  through  such  a  tmion  of  American 

>  Hiram  Bingham,  The  Monroe  DoUrine,  an  Obsolete  Shibboleth  (Yale 
rniversity  Press,  1913). 
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states  seems  well  within  the  bounds  of  possibility.  Sudi 
a  combined  support  for  the  Monroe  Doctrine  will,  it  is 
believed,  require  a  modification  of  the  Caribbean  poUcy 
and  other  imperialistic  tendencies  in  the  United  States 
which  look  toward  Spanish  America  with  a  view  to  "the 
establishment  of  protectorates,  the  supervision  of  finances, 
the  control  of  all  available  canal  routes,  the  acquisition  of 
coaling  stations,  and  the  policing  of  disorderly  countries."^ 

Expansion  Policy  of  thb  Unitbd  States 

Prom  the  beginning  of  the  United  States  as  a  nation  a 
policy  of  territorial  expansion  has  played  a  prominent  part 
in  internal  politics  and  in  the  negotiations  with  foreign 
powers.  The  representatives  of  the  United  States  who 
participated  in  the  making  of  the  Treaty  of  Paris  made 
sure  of  the  control  of  the  United  States  over  the  territory 
to  the  westward  as  far  as  the  Mississippi  River,  and  the 
Northwest  Ordinance  confirmed  the  plan  by  which  a  large 
part  of  this  region  became  a  domain  of  the  Federal  govern- 
ment. The  way  was  left  open  for  Canada  to  join  the 
United  States,  and  for  certain  portions  of  Spanish  America, 
such  as  Florida  and  Cuba,  to  come  within  the  sphere  of 
influence  of  the  new  coimtry.^  It  was  not  long  after  the 
inauguration  of  the  Feder^  government  that  a  train  of 
fortunate  circtunstances  rendered  it  possible  to  secure,  by 
means  of  the  Louisiana  Purchase,  a  large  part  of  the  ter- 
ritory west  of  the  Mississippi  River.  Furthermore,  by 
a  series  of  negotiations  Florida  was  secured  from  Spain. 
The  expansion  policy  of  the  first  few  decades  was  aptly 
described  by  Lucas  Alaman,  Mexican  Secretary  of  Foreign 
Affairs : 

The  United  States  of  the  North  have  been  going  on  successfully 
acquiring,   without    awakening   public   attention,   all   the   territories 

*  J.  H.  Latan6,  From  Isolation  to  Leadership  (Doubleday,  Page  &  Co.,  1919), 
p.  132. 

*  C.  R.  Fish,  American  Diplomacy ^  p.  208. 
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joining  theirs.  Thus  we  find  that  in  less  than  fifty  years  they  have 
xeeded  in  making  themselves  masters  of  extensive  cdonies  belonging 
various  European  Powers,  and  of  districts,  still  more  extensive, 
merly  in  possession  of  Indian  tribes,  which  have  disappeared  from 
I  face  of  the  earth;  proceeding  in  these  transactions,  not  with  the 
isy  pomp  at  conquest,  but  with  such  silence,  such  constancy,  and 
±  uniformity  that  they  have  always  succeeded  in  accomplishing 
;ir  views.  Instead  of  armies,  battles,  and  invasions,  whidh  raise 
:h  uproar,  and  generally  prove  abortive,  they  use  means  which, 
isidered  separately,  seem  slow,  ineffectual,  and  sometimes  palpably 
3urd,  but  which  united,  and  in  the  course  of  time,  are  certain  and 
esistible.' 

The  gradual  growth  of  a  policy  of  expansion  in  the  period 
)m  1830  to  1840  brought  forward  three  great  contro- 
Tsies — namely,  those  over  the  tdtimate  control,  respec- 
^ely,  of  Texas,  Oregon,  and  California.  Missionaries, 
erchants,  and  political  adventurers  vied  with  one  another 
carrying  American  laws,  customs,  and  institutions  into 
rritories  which,  it  was  contended,  were  destined  to  be 
insferred  from  other  powers  to  the  United  States.  The 
pular  slogan  that  Great  Britain  was  secretly  designing 
seize  these  territories,  and  the  growing  visions  of  a 
3at  American  nation,  led  one  administration  after  another 
champion  the  cause  of  expansion.  The  great  bone  of 
atention,  slavery,  alone  seemed  to  prevent  immediate 
tion.  After  long  and  wearisome  negotiations  Texas 
s  admitted  into  the  American  Union  by  a  joint  resolu- 
n  of  Congress  on  March  i,  1844,  the  Senate  previously 
ving  refused  to  approve  a  treaty  for  this  purpose.  In 
ne,  1846,  a  treaty  with  England  was  ratified  which  fixed 
3  northern  boundafy  of  the  United  States  at  the  forty- 
ith  parallel,  and  thus  assiu^  the  possession  of  the 
egon  territory  to  the  United  States.  It  was  in  a  message 
Qceming  the  refusal  of  Great  Britain  to  accept  the  line 
the  forty-ninth  parallel  that  President  Polk  reaffirmed 
3  Monroe  Doctrine  for  the  first  time  since  its  formtda- 
n.     The    President    said:     "It    shotdd    be    distinctly 

Quoted  in  C.  R.  Fish,  American  Diplomacy,  p.  243. 
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announced  to  the  world  as  our  settled  policy  that  no  future  t^ 
European  colony  or  dominion  shall  with  our  consent  beut 


n 


r 


planted  or  established  on  any  part  of  the  North  American 
Continent."    The  brusque  method  of  stating  American  h 
claims,  supported,  no  doubt,  by  the  bluff  involved  in  the  i^ 
popular  slogan  "54®  40'  or  fight,"  led  Great  Britain  to  p 
accept  a  compromise  which  she  had  previously  regarded  ^ 
as  impossible. 

Finally,  after  an  aggressive  war  upon  Mexico,  the  United 
States  acquired  by  treaty  the  extension  of  Texas  to  the 
Rio  Grande,  and  the  l^ge  territories  of  New  Mexico,  » 
Arizona,    and    California.     In    1853    this   territory   was 
roxmded  out  by  the  Gadsden  Purchase.    Por  a  long  time  t 
the  expansion  policy  was  submerged  in  the  turmoil  of  \ 
internal  politics.     During  this  period  Alaska  was  acquired   \ 
by  purchase,  although  at  the  time  it  was  regarded  as   { 
practically  tminhabitable  and  worthless.     It  was  not  until    ' 
the  Spanish- American  War  that  the  advocates  of  expan- 
sion again  had  an  opporttmity  to  extend  the  territorial 
domains.     At  this  time  the  much-coveted  island  of  Pbrto 
Rico  was  annexed,  as  well  as  the  Philippine  Islands,  and 
a  protectorate  was  established  over  Cuba. 

The  relations  with  Cuba  reach  back  into  the  early  his- 
tory of  the  United  States.  In  1823  Secretary  of  State 
Adams  suggested  that  the  annexation  of  Cuba  had  become 
''indispensable  to  the  continuance  and  integrity  of  the 
Union  itself."  In  1827  the  government  of  the  United 
States  showed  its  interest  in  the  matter  of  slavery  in  the 
island  of  Cuba,  and  a  few  years  later  the  principle  was 
announced  that  the  United  States  could  not  see  with 
indifference  Porto  Rico  and  Cuba  pass  from  Spain  into 
the  possession  of  any  other  power.  In  1848  a  movement 
was  initiated  looking  to  the  purchase  of  the  island  of  Cuba. 
No  progress  could  be  made  with  the  Spaniards  in  this 
direction.  Following  a  series  of  revolutions  in  Cuba,  a 
proposal  was  made  to  secure  order  and  peace  in  the  island 
by  a  joint  grant  involving  France,  England,  and  the  United 
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IStates.  This  was  objected  to,  and  it  was  again  insisted 
that  no  European  power  could,  with  the  sanction  of  the 
tJnited  States,  establish  itself  in  power  in  this  island. 
\s  early  as  1853  the  policy  of  annexation  was  growing 
md  received  support  on  the  part  of  the  administration. 
Coresident  Pierce,  in  his  inaugural  address,  declared  that 
'our  attitude  as  a  nation  and  our  position  on  the  globe 
render  the  acquisition  of  certain  possessions  not  within 
>ur  jtuisdiction  eminently  important  for  our  protection." 
[t  was  the  slavery  issue  that  prevented,  at  this  time,  the 
x>nsummation  of  the  President's  will. 

In  1869  President  Grant  announced  the  policy  of  the 
United  States  toward  Cuba  as  follows: 

These  dependencies  are  no  longer  r^[arded  as  subjects  of  transfer 
:rom  one  European  power  to  another  by  which  the  present  relation 
>f  colonies  ceases.  They  are  to  become  independent  powers  exercis- 
xig  the  right  of  choice  and  of  self-control  in  the  determination  of  their 
future  condition  and  relations  with  other  powers. 

Mter  several  other  efforts  at  joint  intervention  the  diffi- 
culty was  settled,  after  the  sinking  of  the  battleship  Maine, 
by  the  declaration  of  war  upon  Spain  by  the  United  States. 
fis  a  result  of  a  series  of  victories  Spain  was  forced  to  come 
to  terms  ceding  to  the  United  States  the  Philippines  and 
Porto  Rico  and  relinquishing  entirely  her  control  over  Cuba. 
The  United  States  indicated  its  attitude  in  relation  to  Cuba 
by  arranging  to  relinquish  all  dominion  over  the  island  and 
to  ttun  the  government  over  to  the  people  on  condition 
that  Cuba  would  agree  never  to  enter  into  any  treaty  or 
compact  with  any  foreign  power  which  wotdd  interfere 
with  the  independence  of  the  island  and  should  concede 
to  the  United  States  the  right  to  intervene  for  the  preser- 
vation of  the  Cuban  government  and  for  the  protection  of 
life,  liberty,  and  property.  Cuba  agreed  also  to  render 
available  to  the  United  States  lands  for  coaUng  or  naval 
stations,  and  practically  granted  the  United  States  a  pro- 
tectorate over  the  island,  otherwise  continuing  as  an  inde- 
pendent state. 
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The  influence  of  the  United  States  was  e3itended  by  a 
plan,  approved  by  Congress  and  the  President,  wherdbj 
American  citizens  were  permitted  to  take  possession  d 
small  uninhabited  islands  for  the  purpose  of  extracting 
guano.  It  was  understood  that  jurisdiction  would  be  exer- 
cised only  temporarily,  but  more  than  fifty  islands  in  the 
Pacific  Ocean  and  in  the  Caribbean  Sea  have  been  hdd 
for  varying  periods  of  time  to  be  tmder  the  jtuisdiction  of 
the  United  States.  A  few  of  these,  such  as  Midway  Island, 
have  been  held  permanently.  But  control  over  these  small 
islands  was  merely  a  prelude  to  the  extension  of  the  influ- 
ence of  the  United  States  in  the  Pacific. 

American  influence  in  the  Pacific  was  first  asserted  over 
Hawaii,  where  as  early  as  1820  a  representative  was  sent 
to  look  after  commercial  interests.  In  1842  the  protection 
of  the  Monroe  Doctrine  was  extended  to  the  islands,  and 
from  that  time  Hawaii  was  regarded  as  being  within  the 
sphere  of  influence  of  the  United  States.  Though  there  was 
a  sentiment  in  the  islands  in  favor  of  annexation,  the 
feeling  against  such  a  move  was  so  strong  in  the  United 
States  that  annexation  was  temporarily  delayed.  In  the 
meantime  a  change  in  administration  and  the  successful 
conclusion  of  the  Spanish- American  War  gave  an  oppor- 
tunity to  complete  annexation,  which  had  been  agreed 
upon  by  the  leaders  of  the  Republican  party. 

In  1872  a  foothold  was  gained  in  Samoa,  and  by  1878  a 
sort  of  protectorate  was  established  by  treaty.  Great 
Britain  and  Germany  contended  for  supremacy  over  these 
islands,  and  for  a  while  there  was  grave  danger  of  inter- 
national complications.  Joint  control  was  exercised  tem- 
porarily by  the  United  States,  Great  Britain,  and  Germany; 
but,  such  control  proving  unsatisfactory,  a  treaty  of  di- 
vision was  signed  by  which  the  islands  were  divided  be- 
tween the  United  States  and  Germany. 

But  by  far  the  most  significant  move  in  respect  to  foreign 
affairs  in  the  Pacific  Ocean  and  the  territories  bordering 
it  was  taken  when,  in  1858,  commercial  and  diplomatic 
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relations  were  established  with  Japan  and  China.  And 
oontrary  to  the*^  announced  policy  of  noninterference  in 
the  affairs  of  foreign  powers,  the  representatives  of  the 
United  States  showed  a  willingness  to  co-operate  with 
EtuDpean  powers  in  establishing  peace  and  extending  com- 
mercial dealings  in  Asia.  In  a  number  of  instances  the 
United  States  joined  with  European  powers  in  helping  to 
secure  order,  the  most  notable  occasion  being  the  joint 
expedition  to  suppress  the  ''Boxer"  uprising  in  China. 
The  United  States  refused,  however,  to  become  a  party  to 
some  of  the  designs  for  the  dismemberment  of  the  Chinese 
Empire,  and  became  an  upholder  of  the  integrity  of  China 
and  an  advocate  of  an  "open  door"  in  commercial  rela- 
tions. Through  this  attitude  the  United  States  has  gained 
the  confidence  and  good  will  of  China  and  to  a  certain  ex* 
tent  the  suspicion  and  hatred  of  Japan.  For  Japan,  since 
her  rise  as  a  world  power,  has  had  designs  upon  portions  of 
Oiina,  and,  following  her  victories  in  the  wars  with  Russia 
and  Germany,  has  taken  active  steps  to  extend  her  control 
over  Russian  and  Chinese  territory.  Recently  Japan  has 
formtdated  a  doctrine  for  Asia  which  corresponds  to  the 
Monroe  Doctrine  for  America.  The  acqtiisition  of  Hawaii, 
the  Philippines,  and  other  islands  in  the  Pacific,  as  well  as 
the  leadership  assumed  by  the  United  States  in  the  adjust- 
ment of  the  relations  of  other  powers  with  China,  has 
brought  into  occasional  controversy  and  misunderstanding 
the  two  great  powers  in  the  Pacific,  Japan  and  the  United 
States. 

The  treatment  of  the  Japanese  in  CaUfomia,  particu- 
larly in  relation  to  land  ownership  and  school  privileges, 
has  created  such  a  delicate  situation  that  the  diplomacy  of 
both  countries  will  be  taxed  to  avert  a  mistmderstanding 
which  may  seriously  impair  the  friendly  relations  which 
have  heretofore  prevailed.  An  apparent  weakness  in  otu* 
Federal  system  of  government  renders  the  solution  of  this 
problem  particularly  difficult.  Although  the  Federal  gov- 
ernment is  responsible  for  all  dealings  with  foreign  nations 
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and  is  held  accotintable  for  the  mistreatment  of  aliens  of  all 
nationalities,  much  of  the  legislation  affecting  aliens  is 
enacted  by  the  states.  Except  in  so  far  as  mattera  rdatii^ 
to  the  protection  of  aliens  have  been  induded  in  treaties 
or  have  been  covered  by  acts  of  Congress,  the  Federal  gov- 
ernment is  helpless  to  avert  action  which  may  result  in  * 
serious  international  mistmderstandings.  The  helplessness 
of  the  federal  authorities  in  dealing  with  a  critical  situation 
of  this  kind  was  illustrated  in  the  New  Orleans  incident  cf 
1891,  when  a  mob  killed  a  number  of  Italians  suspected  cf 
having  mtu*dered  the  chief  of  police  of  the  city.  The  city 
and  state  authorities  refused  to  take  any  action  lookiiq; 
to  the  punishment  of  the  leaders  of  the  mob,  and  the 
Italian  authorities  demanded  that  the  Federal  govern- 
ment intervene.  Such  intervention  was  refused  on  the 
ground  that  the  Federal  government  had  no  authority  to 
proceed  in  the  case.  A  breach  between  the  two  countries 
was  averted  by  the  withdrawal  of  the  demand  for  the 
punishment  of  the  gtiilty  and  by  the  acceptance  instead  of 
a  money  indemnity.^  In  a  case  like  this,  as  in  the  CaUfomia 
case,  the  Federal  government  can  request  the  states  to  act 
or  to  defer  action,  on  the  grotmd  that  international  compli- 
cations are  involved;  but  the  states  can,  if  they  choose, 
ignore  such  request. 

The  building  of  the  Panama  Canal  has  resulted  in  the 
inauguration  of  a  new  feature  in  the  expansion  policy  of 
the  United  States — t.  e.,  the  advance  into  a  position  of 
dominance  in  the  Caribbean  Sea.  The  relinquishment 
of  Spanish  control  in  the  Caribbean,  in  the  first  quarter 
of  the  nineteenth  century,  was  followed  by  the  supremacy 
of  Great  Britain.  To  strengthen  the  position  of  the 
United  States  an  effort  was  made  as  early  as  1867  to  pur- 
chase Santo  Domingo  and  the  Danish  West  Indies.  A 
treaty  was  drawn  up  which  received  the  approval  of  Den- 

^  The  City  of  New  Orleans  vs.  Abbagnato,  62  Federal  Reporter,  240, 1894. 
This  case  is  reported  with  a  supplementary  note  in  Scott  s  Cases  on  Inter- 
national  Law  (West  Publishing  Company,  1906),  p.  320. 
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mark  and  was  supported  on  a  popular  vote  by  the  inhab- 
itants of  the  islands,  but  the  Senate  refused  to  sanction 
the  transfer  of  jurisdiction.  It  was  not  until  the  dose 
of  the  Spanish  War  that  the  United  States  began  to  secure 
a  foothold  in  the  Caribbean  Sea,  but  by  a  succession  of 
acts  American  control  was  rapidly  extended. 

As  previously  stated,  by  the  treaty  of  peace  at  the  dose 
of  the  Spanish  War  the  United  States  acquired  Porto  Rico 
and  established  a  protectorate  over  Cuba.  By  the  Hay- 
Pauncefote  Treaty  of  1901  England  relinquished  her  claim 
to  an  equal  right  of  control  over  an  Isthmian  canal  on 
which  she  had  insisted  for  half  a  centiuy.  This  treaty 
resulted  in  the  transfer  of  naval  supremacy  in  the  West 
Indies  to  the  United  States^  and  in  the  formulation  of 
new  polides  involved  in  the  determination  to  build  and 
control  an  Isthmian  canal.  These  poUdes  relate  to  the 
territory  comprised  within  a  sphere  of  influence  of  the 
Panama  Canal  and  indude  ''the  establishment  of  pro- 
tectorates, the  supervision  of  finances,  the  control  of  all 
naval  routes,  the  acquisition  of  naval  stations,  and  the 
policing  and  administration  of  disorderly  countries."' 
In  the  execution  of  these  polides  the  United  States  acquired 
the  Canal  Zone  in  1903,  and  in  1904  the  President  estab- 
lished finandal  supervision  over  the  Dominican  RepubUc 
To  these  acquisitions  were  added  control  over  Haiti,  in 
191 5,  and  spedal  privileges  and  a  naval  station  from 
•Nicaragua,  while  the  Virgin  Islands  were  secured  by  treaty 
from  Denmark  in  191 7.  In  1910,  after  a  series  of  revolu- 
tions in  Central  America,  President  Taft  took  steps  to 
place  Nicaragua  and  Hondtuus  under  the  finandal 
supervision  of  the  United  States;  but,  as  in  the  case  of 
Santo  Ekmungo,  the  Senate  refused  to  concur  in  the 
treaties  drawn  for  this  purpose  and  the  executive  was 
compelled  to  act  independently.  Despite  the  failure  of 
the  treaty,  American  marines  have  remained  in  Nicaragua, 

^  J.  H.  Latan^,  the  United  Sioks  and  Latin  America^  pp.  267-268. 
'  Ibid*,  p.  267. 
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and  a  treaty  was  finally  approved  by  the  Senate  which 
established  a  limited  protectorate  over  the  country. 
Costa  Rica,  Salvador,  and  Honduras  protested  the  rati- 
fication of  this  treaty  and  carried  their  case  to  the  Central 
American  Court  of  Justice,  established  at  the  instsmoe  of 
the  United  States  in  1907,  which,  however,  declined  to 
declare  the  treaty  void,  on  thef  ground  that  it  had  no 
jurisdiction  over  the  United  States. 

A  series  of  incidents  in  the  carrying  out  of  the  Caribbean 
policy  of  the  United  States  appears  to  bear  out  the  prophecy 
of  President  Roosevelt  voiced  in  his  annual  message  to 
Congress  in  1904.    The  President  said: 

Chronic  wrongdoing,  or  an  impotence  which  results  in  a  general 
loosening  of  the  ties  of  civilized  society  may,  in  America,  as  elsewhere, 
iiltimately  require  int^rventiofn  by  some  civilized  nation,  and  in  the 
Western  Hemisphere  the  adherehce  of  the  United  States  to  the  Monroe 
Doctrine  may  force  the  United  States,  however  reluctantly,  in  flagrant 
cases  of  such  wrongdoing  or  impotence,  to  the  exercise  of  an  inter- 
national police  power. 

One  of  the  most  recent  acts  in  the  American  policy  of 
expansion  was  the  encouragement  of  the  administration 
given  to  the  revolt  of  Panama  and  the  precipitate  recog- 
nition of  the  Republic  of  Panama.  Under  the  protection 
of  an  American  squadron  the  new  state  was  formed  and 
Colombian  authorities  were  prevented  from  interfering. 
This  action  was  held  to  be  justified  by  the  refusal  of 
Colombia  to  sign  a  treaty  containing  a  reasonable  offer 
for  the  right  over  Panama  necessary  for  the  construction 
of  a  canal. 

The  new  republic  granted  to  the  United  States  a  zone 
of  five  miles  on  each  side  of  the  proposed  canal.  The  pro- 
tection of  the  United  States  was  to  extend  over  Panama 
and  was  recognized  in  the  Panama  constitution,  which 
states  that 

The  government  of  the  United  States  of  America  may  intervene 
anywhere  in  the  Republic  of  Panama  for  the  re-establishment  of  con- 
stitutional peace  and  order  if  this  should  be  disturbed,  provided  that 
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fay  virtue  oi  public  treaty  said  nation  should  assume  or  have  assumed 
to  guarantee  the  independence  and  sovereignty  of  this  Republic. 

Thus,  while  objecting  to  territorial  aggrandizement  in 
America  by  foreign  powers,  and  while  disclaiming  any 
intention  to  acquire  and  govern  large  colonial  dominions, 
the  tJnited  States  has  come  into  possession  of  extensive 
territories  in  North  America  and  has  brought  tmder  her 
control  by  annexation,  protectorates,  or  spheres  of  influ- 
ence islands  in  the  Atlantic  and  Pacific  Oceans  and  portions 
of  Central  America. 

Problems  op  Colonial  Government 

Among  the  difficulties  which  confront  modem  governments 
are  those  which  have  to  do  with  the  control  of  dependencies 
or  subject  territories.  Since  the  time  of  the  Greeks,  parent 
states  have  maintained  close  connections  with  and  some  form 
of  political  control  over  outlying  provinces  or  over  distant 
territories.  While  the  colonies  of  Greece  were  politically 
free  and  self-governing  units,  those  of  Rome  were  brought 
under  the  centralized  dominion  of  the  Roman  government. 
Subsequent  territorial  governments  have  followed  one  or 
the  other  of  these  main  types.  One  of  the  greatest  move- 
ments of  modem  times  was  the  result  of  the  persistent 
effort  to  parcel  out  and  to  sectu^  control  of  all  the  portions 
ci  the  world  not  under  the  dominion  of  great  political 
powers.  By  means  of  conmiercial  agents,  missionaries, 
and  other  emissaries,  an  entering  wedge  was  acquired  for 
the  first  form  of  political  control  known  as  the  sphere  of 
influence.  Thus  a  nation  acquired  by  treaty  or  by  mutual 
concessions  "the  exclusive  privilege  of  exercising  poUtical 
influence,  or  concluding  treaties  or  protectorates,  of 
obtaining  industrial  concessions,  and  of  eventually  bringing 
the  region  under  its  direct  poUtical  control/'  The  sphere 
of  influence  is  always  regarded  as  a  transitional  stage,  and 
it  is  usually  expected  that  it  will  be  followed  by  occupation 
and  political  conquest  or  the  establishment  of  a  protec- 
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toratc.  Large  parts  of  Africa  have  been  brought  iind^r 
the  sphere  of  influence  of  European  powers,  and  Japan 
now  claims  portions  of  China  as  being  within  her  sphere 
of  influence. 

The  protectorate  differs  from  the  sphere  of  influ^ice  in 
that  the  state  holding  the  protectorate  exercises  control 
over  certain  foreign  relations.  Subject  to  some  restric- 
tions affecting  foreign  affairs,  local  government  is  not 
interfered  with  tmless  the  local  peace  is  disturbed  by 
uprisings  or  revolutions.  England's  relation  to  Egypt 
has  for  a  long  time  been  that  cf  a  protectorate,  and  such 
is  the  relation  of  the  United  States  to  Cuba,  The  pro- 
tectorate is,  also,  a  temporary  condition  and  normally 
leads  to  the  next  step,  that  of  direct  dependency. 

Direct  dependencies  are  of  three  main  types:  i.  Self- 
governing  colonies;  2.  Colonies  with  representative  gov- 
ernment; 3.  Colonies  under  direct  control  of  the  mother 
country.  ^  In  the  first  class  are  Canada,  Australia,  and 
South  Africa,  which  possess  rights  and  powers  of  self-gov- 
ernment amounting  almost  to  independence,  yet  have 
very  close  relations  with  the  home  government,  based 
largely  upon  mutual  ties  of  interest,  race  feeling,  and  po- 
litical sentiment.  When  the  home  government  permits 
the  establishment  of  a  representative  body  in  the  oofaniy 
but  retains  control  through  the  governor,  his  coundl,  a^d 
appointed  representatives,  the  arrangement  is  known  as 
the  representative  type  of  colonial  government.  Canada 
and  Australia  had  representative  go^^emments  prior  to  the 
establishment  of  self-government,  and  numerous  English 
colonies  have  been  governed  in  this  way.  The  first  r^;ular 
form  of  government  granted  to  the  Philippines  and  to 
Porto  Rico  was  of  this  tjrpe.  Representative  government 
frequently  proves  unstable,  and  it  is  customary  for  the 
colonies  to  demand  greater  freedom  amounting  ultimate 
to  a  modified  form  of  self-government.  In  the  third  group 
are  those  colonies  in  which  the  government  is  completely 
in  the  hands  of  officials  appointed  by  the  home*  govern- 
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snt.  This  type  is  usually  established  after  conquest  or 
ssion  of  territory  until  a  regular  form  of  government  may 
t  provided,  and  it  is  also  the  form  of  colonial  government 
aintained  for  the  control  of  savage  or  semibarbarous 
nnmunities.  One  of  the  best  examples  of  direct  control  is 
Qgland's  government  of  India.^  But  the  tmstable  condi- 
ons  which  obtain  tmder  a  government  of  this  type 
merally  lead  to  an  effort  to  establish  a  modified  form 
:  representative  government  or  self-government. 
The  government  of  the  United  States  in  the  acquisition 
id  settlement  of  a  vast  territory  has  developed  a  some- 
hat  tmique  colonial  policy.  When  the  Northwest  Terri- 
»y  was  acquired,  the  annoimcement  was  made,  by  way 
:  explanation  of  the  general  principles  of  the  system,  that 
le  territory  "shall  be  disposed  of  for  the  common  benefit 
:  the  United  States,  and  be  settled  and  formed  into  dis- 
nct  republican  states,  which  shall  become  members  of 
le  Federal  Union,  and  have  the  same  rights  of  sovereignty, 
eedom  and  independence  as  the  other  states."  This 
aieral  principle  was  made  a  part  of  the  Ordinance  of 
787  and  the  fundamental  principles  of  civil  and  religious 
Derty  enjoyed  by  the  citizens  of  the  original  states 
ere  granted  to  the  inhabitants  of  the  Northwest  Terri- 
ny.  They  were  assured  likewise  that  representative 
)veniment  would  be  granted  and  that  in  due  time  the 
aritory  would  be  admitted  as  states.  The  plan  of  gov- 
imient  arranged  by  the  Ordinance  and  the  whole  tenor 
:  its  provisions  suggest  the  view  that  Congress  was  making 
lese  regulations  in  the  execution  of  a  solemn  trust,  and 
lat  the  inhabitants  were  to  be  protected  in  their  rights 
ntil  state  constitutions  should  be  prepared  and  application 
lould  be  made  to  Congress  for  admission  as  states.  The 
:ts  providing  for  the  organization  of  subsequent  territory 
nbodied  these  principles.  Prior  to  1898  treaties  of  acqui- 
tion  generally  contained  clauses  granting  the  advantages, 

*  Recent  refonns  in  the  government  of  India  are  designed  to  change  direct 
lonial  government  to  a  type  of  representative  government. 

15 


546         PRINCIPLES  AND  PROBLEMS   OF   GOVERNMENT 

privileges,  and  immiinities  of  the  citizens  of  the  United 
States  to  the  inhabitants,  together  with  the  express  premise 
that  the  states  formed  out  of  the  territory  should  at  the 
discretion  of  Congress  be  admitted  into  the  Union.  As 
soon  as  possible,  therefore,  Congress  divided  the  district 
into  separate  territories,  and  established  a  government  in 
each,  with  the  expectation  that  each  would  go  through 
the  necessary  preparation  and  in  due  course  be  ready 
to  enter  the  family  of  states.  Under  such  acts  Congress 
and  the  cotirts  have  carefully  guarded  the  private  rights 
of  the  inhabitants.  The  Constitution  and  the  laws  d 
Congress  which  are  applicable  have  been  considered  in 
force. 

The  treaties  by  which  Alaska  and  Hawaii  were  acquired 
contained  no  express  provision  as  to  future  statehood,  but 
these  territories  have  been  governed  on  much  the  same  prin- 
ciples as  other  territories,  and  may  be  considered  as  in 
tutelage  preparatory  to  admission  to  the  Union.  When 
Porto  Rico  and  the  Philippine  Islands  were  acquired  from 
Spain,  it  was  maintained  that  control  over  these  territories 
was  absolute  and  not  subject  to  the  limitations  under  which 
previous  territories  were  governed.  Though  these  colonies 
were  at  first  practically  managed  as  executive  colonies, 
the  President  through  his  appointees,  the  Governor  and 
Council,  maintaining  his  supremacy,  the  tendency  in  both 
has  been  to  extend  a  greater  degree  of  self-government  and 
to  turn  over  local  affairs  more  and  more  to  the  inhabitants 
of  the  islands.  Attempts  to  grant  independence  to  the 
Philippines  have  so  far  failed.  Whether  these  colonies 
can  ultimately  be  granted  a  degree  of  autonomy  similar 
to  that  which  now  prevails  in  American  states  is  a  question 
on  which  opinions  differ  widely.  The  United  States  main- 
tains, then,  a  diversified  policy  of  colonial  administration 
involving  a  limited  control  over  certain  territories  regarded 
as  being  within  its  sphere  of  influence,  direct  control  over 
certain  island  possessions,  and  a  form  of  representative 
government  for  a  few  territories. 
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A  new  venture  in  colonial  government  has  been  intro- 
Lced  by  the  mandatory  system  of  the  Covenant  of  the 
^ague  of  Nations : 

CX)NTROL  OF  COLONIES  AND  TERRITORIES. 

Article  33.  To  those  colonies  and  territories  which,  as  a  consequence 
the  late  war,  have  ceased  to  be  under  the  sovereignty  of  the  states 
dch  formerly  governed  them,  and  which  are  inhabited  by  peoples 
t  yet  able  to  stand  by  themselves  imder  the  strenuous  conditions  of 
s  modem  world,  there  should  be  applied  the  principle  that  the  well- 
ing and  development  of  such  peoples  form  a  sacred  trust  of  civiliza- 
m  and  that  securities  for  the  performance  of  this  trust  should  be 
ibodied  in  this  Covenant. 

The  best  method  of  giving  practical  effect  to  this  principle  is  that 
s  tutelage  of  such  peoples  should  be  intrusted  to  advanced  nations 
10,  by  reason  of  their  resources,  their  experience  or  their  geographical 
sition,  can  best  undertake  this  responsibility,  and  who  are  willing 

accept  it,  and  that  this  tutelage  should  be  exercised  by  them  as 
andatories  on  behalf  of  the  League. 

The  character  of  the  mandate  must  differ  according  to  the  stage  of 
s  development  of  the  people,  the  geographical  situation  of  the  terri- 
ry,  its  economic  conditions  and  other  similar  circumstances. 
Certain  commimities  formerly  belonging  to  the  Ttu'kish  Empire  have 
iched  a  stage  of  development  where  their  existence  as  independent 
tions  can  be  provisionally  recognized  subject  to  the  rendering  of 
ministrative  advice  and  assistance  by  a  Mandatory  until  such  time 

they  are  able  to  stand  alone.  The  wishes  of  these  communities 
1st  be  a  principal  consideration  in  the  selection  of  the  Mandatory. 
Other  peoples,  especially  those  of  Central  Africa,  are  at  such  a  stage 
at  the  Mandatory  must  be  responsible  for  the  administration  of  the 
Titory  under  conditions  which  will  guarantee  freedom  of  conscience 
d  religion,  subject  only  to  the  maintenance  of  public  order  and  morals, 
3  prohibition  of  abuses  such  as  the  slave  trade,  the  arms  traffic,  and 
3  liquor  traffic,  and  the  prevention  of  the  establishment  of  fortifica- 
ois  or  military  and  naval  bases  and  of  military  training  of  the  natives 
'  other  than  police  purposes  and  the  defense  of  territory,  and  will 
10  secure  equal  opporttmities  for  the  trade  and  commerce  of  other 
embers  of  the  League. 

There  are  territories,  such  as  Southwest  Africa  and  certain  South 
xnfic  islands,  which,  owing  to  the  sparseness  of  their  population  or 
sir  small  size,  or  their  remoteness  from  the  centers  of  civilization, 

their  geographical  contiguity  to  the  territory  of  the  Mandatory, 
d  other  circumstances,  can  best  be  administered  under  the  laws  of 
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the  Mandatory  as  integral  portions  of  its  territory,  subject  to  the  safe- 
gtiards  above  mentioned  in  the  interests  of  the  indigenous  poptilatioa. 

In  every  case  of  mandate,  the  Mandatory  shall  render  to  the  Council 
an  annual  report  in  reference  to  the  territory  committed  to  its 
charge. 

The  degree  of  authority,  control  or  administration  to  be  exeidsed 
by  the  Mandatory  shall,  if  not  previously  agreed  upon  by  the  Memben 
of  the  League,  be  explicitly  defined  in  each  case  by  the  Council. 

A  permanent  Commission  shall  be  constituted  to  receive  and  examine 
the  annual  reports  of  the  Mandatories,  and  to  advise  the  Council  oa 
all  matters  relating  to  the  observance  of  the  mandates. 

Under  this  system  it  was  proposed  that  the  United  States 
assume  a  mandate  over  Armenia ;  but  Congress  refused  to 
agree  to  this  arrangement,  and  at  present  the  United  States 
is  not  a  party  to  these  provisions  of  the  Covenant. 

Two  factors  have  tended  to  draw  the  United  States 
away  from  its  former  theory  of  isolation — ^namely,  the 
territorial  and  colonial  expansion  which  has  necessarily 
involved  the  nation  in  some  of  the  main  currents  of  inter- 
national events ;  and  the  commercial  and  industrial  devel- 
opments of  the  last  century  which  have  resulted  in  extend- 
ing the  interests  and  influence  of  the  United  States  to 
every  quarter  of  the  globe.  The  Spanish-American  War 
brought,  for  the  first  time,  an  avowed  recognition  of  the 
fact  that  the  United  States  intended  to  assiune  the  r61e 
of  a  world  power.  Presidents  Roosevelt  and  Taft 
followed  the  policy  of  participating  in  world  affairs  and 
of  assuming  some  of  the  duties  and  responsibilities  thereby 
involved. 

The  connection  between  our  foreign  affairs  and  those 
of  other  coimtries  has  steadily  become  closer  and  the 
tendency  within  recent  years  has  been  to  have  the  United 
States  join  in  consideration  of  the  fundamental  policies 
and  issues  of  international  affairs.  President  Wilson,  in 
a  speech  in  defense  of  a  league  to  enforce  peace,  made  it 
clear  that  he  was  disposed  not  only  to  follow  in  the  path 
of  his  immediate  predecessors,  but  also  to  go  farther  in 
assuming  international  duties  and  responsibilities. 
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[t  is  inconceivable  [he  said]  that  the  people  of  the  United  States 
ouM  play  no  part  in  that  great  enterprise  (a  new  plan  for  the  founda- 
ns  oi  peace  among  the  nations).  To  take  part  in  such  a  service  will 
I  the  opportunity  for  which  they  have  sought  to  prepare  themselves 
J  the  very  principles  and  purposes  of  their  polity  and  the  approved 
actices  ci  their  government,  ever  since  the  days  when  they  set  up  a 
m  nation  in  the  high  and  honorable  hope  that  it  might  in  all  that  it 
»  and  did  show  mankind  the  way  to  liberty.  ...  In  holding  out 
e  expectation  that  the  people  and  the  Govenunent  of  the  United 
ates  will  join  the  other  civilized  nations  of  the  world  in  guaranteeing 
e  permanence  of  peace  upon  such  terms  as  I  have  framed.  I  speak 
th  the  greater  boldness  and  confidence  because  it  is  clear  to  every 
an  who  can  think  that  there  is  in  this  promise  no  breach  in  either 
If  traditions  or  our  policy  as  a  nation,  but  a  fulfillment  rather  of  all 
at  we  have  proposed  or  striven  for.  I  am  proposing,  as  it  were,  that 
e  nations  should  with  one  accord  adopt  the  doctrine  of  President 
onroe  as  the  doctrine  of  the  world:  That  no  nation  should  seek  to 
tend  its  policy  over  any  other  nation  or  people,  but  that  every  people 
Duld  be  left  £ree  to  determine  its  own  policy,  its  own  way  of  develop- 
mt,  unhindered,  unthreatened,  imafraid,  the  little  among  the  great 
d  powerful.  .  .  .  There  is  no  entangling  alliance  in  a  concert  of  power. 

Subsequent  events,  however,  carried  the  United  States 
to  war  instead  of  peace  and  involved  the  nation  more 
finitely  than  has  ever  been  the  case  heretofore  in  the 
bricades  and  difficulties  of  international  diplomacy  and 
yrld  politics.  In  his  war  message  to  Congress,  April 
191 7,  President  Wilson  recognized  the  profound  signifi- 
nce  of  the  declaration  of  war  which  would  involve  the 
most  practicable  co-operation  in  coimsel  and  in  military 
tion  with  the  governments  at  war  with  Germany,  and 
e  extension  to  those  governments  of  the  most  liberal  aid, 
mmerdal  and  finandal. 

The  story  of  the  aid  of  the  United  States  in  men,  money, 
id  other  resources  cannot  be  rehearsed.  SufiSce  it  to 
y  that  after  joining  with  the  enemies  of  Germany  and  her 
lies,  and  generously  assisting  in  thdr  defeat,  President 
ilson  again  reiterated  his  belief  that  it  was  the  duty  of 
e  United  States  to  help  maintain  the  peace  of  the  world, 
id  outlined  some  of  the  conditions  necessary  to  secure 
is  end,  as  follows: 
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Open  covenants  of  peace,  openly  arrived  at,  after  which  there  shafl 
be  no  private  international  understandings  of  any  kind,  but  diplomacj 
shall  proceed  always  frankly  and  in  the  public  view. 

Absolute  freedom  of  navigation  upon  the  seas  outside  terntorial 
waters,  alike  in  peace  and  in  war,  except  as  the  seas  may  be  dosed  in 
whole  or  in  part  by  international  action  for  the  enforcement  of  inter- 
national covenants. 

The  removal,  so  far  as  possible,  of  all  economic  barriers  and  the 
establishment  of  an  equality  of  trade  conditions  among  all  the 
nations  consenting  to  the  peace  and  associating  themselves  for  its 
maintenance. 

Adequate  guaranties  given  and  taken  that  national  armaments  will 
be  reduced  to  the  lowest  point  consistent  with  domestic  safety. 

A  free,  open-minded  and  absolutely  impartial  adjustment  of  all 
colonial  claims,  based  upon  a  strict  observance  of  the  principle  that 
in  determining  all  such  questions  of  sovereignty  the  interests  of  the 
populations  concerned  must  have  equal  weight  with  the  equitable 
claims  of  the  government  whose  title  is  to  be  determined.  .  .  . 

A  general  association  of  nations  must  be  formed  under  specific  cove- 
nants for  the  purpose  of  affording  mutual  guaranties  of  political  inde- 
pendence and  territorial  integrity  to  great  and  small  states  alike. 

The  treaty  of  peace  signed  at  Paris  containing  a  Covenant 
for  a  League  of  Nations  involves  some  international  prob- 
lems of  the  greatest  concern  to  the  United  States.  Among 
the  characteristics  of  the  Covenant  it  is  prescribed  that 
all  nations  joining;  the  League  shall  co-operate  in  "the 
firm  establishment  of  the  understandings  of  international 
law  as  the  actual  rule  of  conduct  among  governments" 
and  in  **the  maintenance  of  justice  and  a  scrupulous 
respect  for  all  treaty  obligations  in  the  dealing  of  organ- 
ized peoples  with  one  another";  that  plans  shall  be  for- 
mulated for  the  reduction  of  armaments;  that  members 
shall  agree  to  submit  controversies  to  inquiry  and  arbi- 
tration before  going  to  war ;  and  that  a  permanent  inter- 
national court  of  justice  be  established  to  determine 
questions  of  a  justiciable  character.  Two  of  the  chief 
provisions  of  the  Covenant  are  Article  X,  which  obligates 
the  members  of  the  League  to  "undertake  to  respect  and 
preserve  as  against  external  aggression  the  territorial 
integrity  and  existing  political  independence  of  all  mem- 


^NATIONAL  RELATIONS  AND  WORLD  POLITICS       551 

the  League";  and  Article  XVI,  which  provides 
members  shall  join  in  severing  diplomatic  rela- 
th  members  who  refuse  to  abide  by  the  terms  of 
3nant,  shall  sever  all  trade  and  financial  relations, 
1,  in  case  of  necessity,  * 'contribute  to  the  armed 
o    be    used    to    protect    the    covenants   of    the 

igh  the  important  nations  of  the  world,  with  but 
ceptions,  joined  the  League  soon  after  its  formu- 
he  Senate  of  the  United  States,  returning  to  the 
:he6ries  of  isolation  and  national  independence, 

both  the  Covenant  and  the  treaty  of  peace, 
ns  were  raised  principally  to  Article  X  and  to 
jations  which  it  was  thought  the  League  involved 
^ay  of  rendering  military  assistance  in  the  main- 
of  peace  and  order  in  Europe.  The  election  of 
Harding,  the  nominee  of  the  Republican  party, 
fBce  of  President,  on  a  platform  which  practically 
led  the  League  of  Nations  and  asserted  again  a 
f  national  isolation  or  the  principle  of  entering 
association  of  nations  largely  dictated  in  its  terms 
iditions  by  the  United  States,  raises  anew  the 

whether  the  American  nation  should  aim  to  act 
je  degree  independent  in  its  foreign  interests  and 
>ns  or  whether  international  co-operation  should 
•ed  and  extended. 

y  well  be  asked  whether  the  policy  of  isolation 
^as  the  aim  of  some  American  statesmen  in  the 
xt  of  the  nineteenth  century  is  compatible  with 

interpretation  of  the  Monroe  Doctrine,  with  the 

expansion  of  the  United  States  in  the  Atlantic 
ific  oceans,  and  with  mutual  international  obliga- 
gviously  assumed.  It  remains,  then,  to  be  deter- 
^hether  with  increasing  international  co-operation 
nercial  and  industrial  affairs,  in  education,  art, 
rary  attainments,  in  labor  and  economic  condi- 
id  in  travel  and  social  intercourse,  it  is  good  policy 
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for  the  United  States  to  ho'id  itself  aloof  from  a  full  and 
frank  policy  of  international  political  co-operation. 
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CHAPTER  IV 


WHAT  IS  THE  FUNCTION  OF  GOVERNMENT? 


Parties  and  the  Functions  of  Government 

Though  the  subjects  considered  in  the  previous  chapters 
are  of  special  significance  in  the  organization  and  opera- 
tion of  modem  governments,  many  other  principles  and 
problems  worthy  of  consideration  have  had  to  be  omitted, 
necessarily,  in  the  compass  of  a  single  voltune.  Before 
concluding  this  survey  it  is  necessary,  however,  to  present 
a  short  accotmt  of  one  of  the  fundamental  issues  as  to  the 
purpose  and  scope  of  the  entire  process  of  government. 
,  This  issue  has  engaged  the  attention  of  political  thinkers 
and  practical  statesmen  ever  since  the  organization  of 
govemmeiits.  Differences  of  opinion  on  this  and  related 
issues  have  led  to  the  formation  of  parties  whose  aim  it 
has  been  to  seciu-e  government  control  to  carry  into  effect 
their  respective  views.  This  cleavage  can  best  be  under- 
stood by  a  comparison  of  the  general  basis  of  poUtical 
divisions  in  Europe  and  America. 

European  Party  Circle* 
Center  or  Uoc* 


Radicals  or  liberals 
and 
Moderate  Sodafists 

Extreme  Radicals 


Moderate 


SodalistSK 

Syndicalists 

Bolshevists 


Conservatives 


Extreme  Conserva- 
tives favoring  mon- 
hy  and  Union  of 
hurch  and  State 


^  The  party  circle  is  based  on  the  practice  in  European  legislative  chambers 
(the  seats  of  which  are  freouently  arranged  in  a  semicircle)  for  the  parties  to 
be  seated  in  groups  with  trie  conservatives  on  the  right  and  the  radicals  on 
the  left. 

*  Normally  the  center,  or  the  bloc,  is  the  dominant  group  in  European 
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Liberals 


American  Party  Cirde 
Center  or  bloc  * 


Socialists 
Radicals 
I.  W.  W. 


Moderate 
Conservatives 


Extreme 
Conservatives 


Though  the  Democrats  or  RepubKcans,  or  parties 
corresponding  to  these  designations,  have  been  in  con- 
tinuous control  of  state  and  Federal  governments  in  the 
United  States,  the  dominant  center,  or  bloc,  has  been 
influenced  at  all  times  by  the  extremes  in  the  party  circle, 
the  individualists,  on  the  one  hand,  and  the  liberals,  or 
socialists,  on  the  other.  It  is  necessary,  therefore,  to 
undertake  a  brief  analysis  of  the  political  doctrines  of 
these  extreme  groups  and  to  trace  some  effects  of  their 
doctrines  in  the  formulation  of  governmental  poUdes.* 

Individitalism, — The  doctrine  of  individualism  is  an 
ancient  one  and  has  been  a  dominant  motive  belund  the 
policies  of  government  since  the  middle  of  the  eighteenth 

elective  chambers  and,  with  an  adhesion  of  support  either  from  the  liberals 
and  Radicals  or  from  the  Conservatives,  can  control  the  policies  dL  the 
government.  In  France  the  Radicals  and  Moderate  Sodaiists,  ?rith  the 
Support  of  the  left  center,  have  for  a  long  time  maintained  control  in  the 
Chamber  of  Deputies.  In  Germany  the  Hoc  with  the  Moderate  Conserva- 
tives has  been  the  controlling  party.  The  chief  differences  in  ptarties  in  Eu- 
ropean countries  are  that  the  number  of  groups  varies  considerably  and  that 
the  nations  differ  especially  as  to  the  strength  of  the  Syndicalists  and  Social- 
ists on  the  one  hand  and  the  Extreme  Conservative  groups  on  the  other. 

*  The  dominant  party  group  in  the  United  States  has  been  almost  invari- 
ably the  center,  or  hloCy  the  policies  of  the  controlling  party  shifting  on  occa- 
sion either  to  the  liberal  left  or  to  the  more  conservative  right.  The  Demo- 
cratic party  began  as  a  liberal  and  radical  party  and  the  Federalists  were  the 
Conservatives.  For  a  long  time,  due  to  peculiar  conditions,  sectional  feeling, 
race  problems,  etc.,  the  standard  division  of  parties  along  liberal  and  con- 
servative lines  was  overshadowed  by  somewhat  unnatural  party  groupinp. 
A  return  to  the  former  grouping  seems  to  be  indicated  in  the  tendency  for 
factions  to  develop  in  each  of  the  major  parties,  the  basis  of  division  appar- 
ently being  conser\'atism,  otherwise  known  as  "  standpatism "  and  liberal- 
ism— a  liberal  and  a  conservative  wing  being  found  in  each  i>arty. 

*  Cf.  part  ii,  chap,  ii,  lor  consideration  of  parties  and  party  methods. 
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itury.  It  was  for  a  long  time  the  official  creed  of  the 
tding  governments  of  the  world,  and  was  defended 
some  of  the  greatest  political  thinkers  of  the  eighteenth 
d  nineteenth  centuries.^  According  to  this  theory  the 
Lte  was  to  interfere  as  little  as  possible  with  the  indi- 
lualjn  the  enjoyment  of  his  rights  and  privileges.  It 
s  to  impose  few,  if  any,  restrictions  upon  his  business 
1  commercial  activities.  The  theory  of  non-interference 
w  into  a  government  philosophy  which  was  widely 
tepted  and  practic^  in  Europe  at  the  time  govem- 
nts  were  established  in  America.  "It  was  thought  that 
i  rivaliy  between  individuals  would  develop  strength 
character  and  woixld  stimulate  originaHty  by  offering 
J  rewards  of  wealth  and  fame;  society  woidd  thereby  be 
:  gainer,  for  it  would  lead  to  an  increased  production  of 
alth."*  The  theory  became  associated  with  and  was 
ked  upon  as  a  corollary  to  the  developing  doctrine  of 
3ular  sovereignty.  In  America  the  doctrine  of  natural 
1  inherent  rights  beyond  state  control  served  as  a  basis 
a  corresponding  theory  of  civil  liberty  which  proposed 
limit  the  functions  of  government  to  a  minimtun  nec- 
ary  to  keep  the  peace.  Jefferson  characterized  the  pre- 
ling  view  in  the  dictiun  "that  government  is  best  which 
rerns  least." 

\t  this  time  "strong  emphasis  was  laid  on  the  value  of 
ividual  enterprise,  the  importance  of  initiative,  upon 
!  significance  of  self-reliance  and  responsibility  as  factors 
he  growth  of  the  community.  It  was  asserted  that  these 
re"the  typical  qualities  upon  which  American  prosperity 
I  been  based.  "*   The  theories  of  independence,  individual 

\mong  the  leading  exponents  of  individualism  were  Adam  Smith,  whose 
k  on  The  Wealth  of  Nations,  and  Jeremy  Bentham,  whose  Principles 
^gislaliaH  served  as  a  philosophic  basis  for  later  theories.  The  doctnnes 
tidlvidualism  were  chiefly  advanced  by  th^  Manchester  School  of  Eco- 
dcs  under  the  leadership  of  such  notecl  writers  as  David  Ricardo,  James 
I,  John  Stuart  Mill,  and  Thomas  Robert  Malthus. 
f .  Selwyn  Schapiro,  Modem  and  Contemporary  European  History  (Hough- 
MifBin  Company,  1918),  p.  42. 
Z.  £.  Merriam,  American  Political  Ideas  (The  Macmillan  Company, 

)).  p.  314- 
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initiative,  and  self-reliance  which  were  fostered  in  the 
settlement  of  the  American  colonies  and  in  the  pioneer 
conditions  which  prevailed  in  the  United  States,  led  to  the 
conclusion  that  "the  i^idividual  should  be  as  littlejLsp^- 
sible  restrained  by  the  law;  and  that  ihe^'S^te  ^^Si 
pursue,  except  in  cases  of  extreme  urgency,  a  policy  of 
non-interference  with  the  development  of  individual 
conduct."^ 

Socialism.^ — ^The  extreme  position  of  the  individuaUsts 
and  the  evils  resulting  from  the  fierce  economic  and  indus- 
trial competition  which  ensued  led  to  the  development  of 
opposing  groups  of  political  thought  supporting  doctrioes 
commonly  designated  as  socialism,  collectivism,  and  00m- 
mtmism.  Though  there  are  many  different  groups  (rf  t& 
type  holding  a  variety  of  opinions,  there  are  certain  doctrines 
which  are  common  to  all  but  a  few  of  the  several  groups. 
In  the  first  place,  all  of  the  groups  criticize  the  existing 
industrial  order,  which  they  hold  is  largely  based  on  an 
individualistic  philosophy.  The  chief  criticisms  of  the 
social  order,  based,  as  is  contended,  on  the  theories  of  in- 
dividualism and  civil  liberty,  are: 

That  the  invention  of  machinery  and  the  rise  of  factories 
rendered  it  possible  for  the  capitalist  owners  of  the  means 
of  production  to  become  the  dominant  class  and  the  pro- 
letariat composed  of  propertyless  workers,  the  subject 
class;  that  the  compensation  of  the  laborer  imder  the 
capitalist  system  takes  the  form  of  a  competitive  wage, 
which,  it  is  the  aim  of  industrial  managers,  to  keep  as  low 
as  possible ;  that  the  capitalist  system  necessarily  involves 
great  losses  through  duplication  of  establishmeiltS'  and 
services  and  through  the  advertising  of  goods;  that  it 
fosters  poverty  on  the  one  hand  and  extreme  accumulation 

*  C.  E.  Meniam,  American  Poliiical  Ideas  (The  Macmillan  Company, 
1920),  pp.  314,  315. 

*  The  theories  of  the  Syndicalists,  Bolshevists,  and  followers  of  the 
I.  W.  W.,  whose  aim  is  to  abolish  the  present  political  state  and  to  substitute 
therefor  an  industrial  state  controlled  and  managed  by  the  workers,  have 
had  comparatively  little  effect  upon  American  governmental  policies  and 
need  not  be  considered  in  this  connection. 
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th  on  the  other  hand,  with  the  consequent  develop- 
f  an  Unproductive  leisure  class, 
socialist  groups  have  formtdated  certain  theories  on 
the  indictment  of  the  capitalist  system  is  based  and 
■ious  programs  of  reform  constructed.  Chief  among 
;heories  are  the  economic  interpretation  of  history, 
maintains  that  economic  factors  largely  determine 
standards,  legal  codes,  and  religious,  moral,  and 
deas;  the  class-struggle  theory,  which  holds  that  the 
'  of  man's  development  is  largely  comprised  in  "a 
of  struggles  between  economic  classes, "  and  that 
dem  form  of  that  struggle  is  a  conflict  between  the 
ist  class  and  the  proletariat;  and  the  surplus-value 
,  that  the  difference  between  the  total  value  produced 
or  and. the  V^ue  of  the  labor  jwwer  consumed  in 
oduction  of  an  article  is  surplus  value  and  this 
ice  represents  the  measure  of  the  exploitation  of  the. 
• 

attempt  to  svimmarize  the  constructive  programs  of 
ialist  groups  meets  with  great  difficulties,  for  their 
ms  are  often  vague  and  contain  generalities  which 
5  extended  explanations  or  they  differ  so  widely  as 
ler  comparisons  misleading.  A  few  general  charac- 
:s  of  the  programs  may  be  noted.  The  majority  of 
MX) vide  for  the  nationalization  of  the  means  of  pro- 
a  and  distribution  by  which  gov^iunent  manage- 
would  replace  private  management  in  all  the  im- 
t  economic  relations.  Individuals  according  to  all 
le  conuntmists  might  still  have  property  rights-in 
hings  as  houses,  clothing,  and  food.  Many  groups 
dude  the  nationalization  of  the  land  as  the  basis  of 
aerations  of  production  and  distribution.* 
ugh  the  leaders  of  these  groups  are  constantly 
ig  for  a  complete  reorganization  of  the  political  and 
order,  they  are  willing,  in  the  meantime,  to  join  with 

'ohn  Spargo  and  G.  L.  Arner,  Elements  of  Socialism  (The  MacmillaQ 
ly,  1913)1  parts  i  and  ii.  '/W(f.,  part  iii. 
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other  parties  in  securing  practical  reforms  to  improve  the 
generfiJ  conditions  of  the  working  classes.     Thtis  among 
the  planks  of  the  reform  programs  of  socialists  are  such 
matters  as  imiversal  soSrsLge,  direct  legislation  including 
the  initiative, "  referendum,  and  recaU. .  and^^proportidilid 
regr^ntation.     They  usually  favor  the  abohQon  of  the 
powers  of  the  coiuts  which  are  regarded  as  protecting 
class  privileges;    they  favor  the  abolition  of  c^d  labor 
and  the  reduction  of  the  hours  of  work  per  day.    Thus 
many  of  the  feattu-es  of  modem  industrial  legislation,  such 
as  workmen's  compensation,  social  insurance,  and  l^sla- 
tion  regarding  wages,  hours  of  labor  and  sanitary  condi- 
tions, have  been  sponsored  by  the  socialist  groups. 

It  is  obvious  from  this  brief  summary  of  the  principles 
and  policies  of  socialism  that  modem  governments,  with 
the  exception  of  the  soviet  system  in  Russia,  are  far  from 
accepting  the  programs  of  socialism.  In  the  United  States 
these  groups  have  been  relatively  weak,  and  with  the  ex- 
ception of  certain  cities  have  not  gained  sufficient  political 
power  to  carry  out  any  more  than  certain  parts  of  the  so- 
cialist program.  Nor.  have  the  principles  and  policies  of 
the  extreme  individualists  dominated  political  thinking 
and  practice  in  the  United  States.  Though  the  views  held 
by  the  followers  of  each  of  the  two  extreme  groups  of  the 
nineteenth  century  affected  in  certain  resjjects  the.  or- 
ganization and  administration  of  government,  the  course 
of  political  development  has  been  along  a  median  Hnein- 
volving  the  acceptance  neither  of  the  progr^irOfCTfieme 
individualism  nor  that  of  socialism.  A  review  of  the 
efforts  to  regulate  business,  labor,  education,  and  the 
social  welfare  will  reveal  the  shift  of  political  control  from 
a  conservative  and  individualistic  regime  to  a  liberal 
regime  which  accepts  a  considerable  part  of  the  practical 
reforms  advocated  by  the  socialists. 

The  regulation  of  business  and  economic  conditions  and 
some  of  the  significant  problems  involved  in  this  process 
cannot  be  considered  in  detail  in  this  volume.    A  large 
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art  of  the  subject  matter  relative  thereto  belongs  to  the 
IKed  studies  of  economics  and  sociology.  A  short  con- 
[deration  of  some  of  the  accompanying  restdts  upon  the 
peration  of  government  will  be  given  in  order  to  illustrate 
onflicting  theories  as  to  the  purpose  and  ftmctions  of 
ovemment. 


Regulation  qe  Business  and  Commercial  Interests 

Laissez-faire  Theory  and  Regulation. — ^According  to  the 
lieories  and  principles  of  the  individualists,  business  and 
conomic  interests  were  to  be  regtdated  as  little  as  pos- 
ible.  It  was  assiuned  that  the  economic  struggle  for 
Kistence  would  result  in  the  survival  of  the  fit  and  that 
liis  process  would  bring  about  the  advancement  of  the 
ublic  interests.  The  function  of  the  state  was  to  be 
mited  to  the  protection  of  life  and  property  and  there 
^as  to  be  no  interference  between  employer  and  employee 
r  between  buyer  and  seller,  except  to  prevent  fraud  or 
lonopoly. 

The  economists,  such  as  Malthus  and  Ricardo,  defended 
le  rights  of  the  mill  owners  and  upheld  the  doctrine  that 
iere  should  be  "no  interference  of  the  legislature  with 
"cedom  of  trade,  or  with  the  perfect  liberty  of  every  indi- 
idual  to  dispose  of  his  time  and  his  labor  in  the  way  and 
n  the  terms  which  he  may  judge  conducive  to  his  interests." 
Tie  investigation  of  the  conditions  in  factories  and  work- 
tops in  England  during  the  early  nineteenth  century 
isillusioned  some  of  the  individualists  and  marked  the 
eginning  of  a  series  of  laws  and  regulations  affecting 
ibor  and  industry. 

The  individualist,  or  laissez-faire,  theory  had,  in  many 
aspects,  its  greatest  development  in  the  United  States 
liere  the  sparsity  of  poptdation,  the  immense  stretches 
f  free  land,  and  the  wealth  of  natural  resoiu-ces  rendered 
.  possible  for  individuals  of  sufiSdent  energy  and  physical 
igor  to  make  their  way  without  aid  from  the  govern- 
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ment  or  the  need  of  social  control.  The  pioneer  con- 
ditions of  the  United  States  furm^hed  a  fruiJfuL^?^  ^or' 
the  operation  of  the  laissezjdire  theory.  The  governments 
of  state  and  nation  were  formed  at  a  time  when  the  indi- 
vidtialistic  theory  was  dominant.  "Following  out  the 
principle  of  limiting  the  government  as  much  as  possible, 
there  were  many  restrictions  on  its  action  in  the  state  ooo- 
stitutions.  In  long  and  eloquent  bills  of  rights  notice  was 
served  on  government  not  to  trespass  on  certain  fields  of 
individual  activity."  It  was  this  view  that  led  to  the 
insertion  of  the  phrases  in  constitutions  to  the  effect  that 
private  property  shall  not  be  taken  except  for  just  com- 
pensation, and  shall  not  be  interfered  with  except  by  doe 
process  of  law,  and  that  the  obligation  of  contracts  shall 
not  be  impaired.  And  the  protection  to  property  and 
contracts  extended  by  the  guardianship  of  the  courts  has 
resulted  in  the  condition  to  which  President  Hadley  refers 
in  the  dictum  that : 

The  general  status  of  the  property  owner  under  the  law  cannot  be 
changed  by  the  action  of  the  legislature  or  the  executive  or  the  people 
of  the  state  voting  at  the  polls,  or  all  three  put  together.  ...  The 
fundamental  division  of  powers  in  the  Constitution  of  the  United  States 
is  between  the  voters  on  the  one  hand  and  property  owners  on  the  other. 
Forces  of  democracy  on  one  side,  divided  between  the  executive  and 
the  legislative,  are  set  over  against  the  forces  of  property  on  the  other 
side,  with  the  judiciary  between  them.^ 

In  fact,  it  was  the  desire  to  protect  property  and  contracts, 
and  at  the  same  time  to  preserve  a  sphere  of  individual 
liberty,  that  served  to  strengthen  and  extend  the  ftoinciple 
that  courts  should  become  the  guardians  of  conOTtutions 
and  that  one  of  their  functions  should  be  that  of  defining 
and  restricting  the  limits  of  legislative  authority.  The 
developing   doctrine  of  judicial   supremacy   became  the 

*  A.  T.  Hadley,  "The  Constitutional  Position  of  Property  in  America," 
The  Independent,  April  i6, 1908;  sec  also  Elihu  Root,  Addresses  on  GtJPenmaU 
and  Citizenship,  p.  539. 
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nainstay  of  the  supporters  of  individualism  who  were 
bown  as  the  defenders  of  civil  liberty.^ 

It  was  the  same  doctrines  which  gave  free  reign  to 
adividuals  and  corporations  to  develop  the  vast  resources 
i  America,  and  often  to  prey  unhampered  upon  human 
ireaknesses  and  ignorance;  and  it  was  the  same  doctrines 
irhich  led  the  cotuts  to  restrict  labor  legislation  on  the 
jound  that  it  was  an  interference  with  the  Uberty  of 
ontract  and  that  it  was  htmiiliating  and  degrading  to 
he  laborer  to  interfere  with  his  right  to  contract  for  such 
rages  and  hours  as  he  desired.  Theories  of  individuaUsm 
uod  laissez-faire  retarded  for  a  long  time  the  progress  of 
abor  leg^ation  asd  made  it  extremely  diflictilt  to  regulate 
>usmess  and  commercial  dealings. 

Regulaiion  by  States. — ^The  regulation  of  business  and 
xmunerdal  interests  in  the  American  states,  in  addition 
'O  the  control  exercised  over  public  utilities,  has  been 
attended  through  (a)  the  granting  of  charters  of  incorpo- 
"ation ;  (b)  spedal  supervision  over  such  matters  as  bank- 
ng  and  insurance;  and  (c)  efforts  to  maintain  fair  condi- 
ions  of  trade  and  competition.  ^  The  granting  of  charters, 
^ch  was  formerly  done  by  special  legislative  acts,  was 
ater  provided  for  by  general  laws,  the  terms  of  which 
Xmld  be  applied  and  charters  granted  by  the  Secretary 
rf  State  or  some  other  state  oflScer.  It  was  customary 
io  encourage  the  formation  of  corporations,  to  require 
ew  conditions,  and  to  grant  charters  for  long  terms  of 
^ears,  or  in  perpetuity.  A  fee  or  tax  was  usually  charged 
ind  certain  states,  by  a  very  liberal  policy  in  granting 
tharters,  raised  a  considerable  part  of  state  revenue  in 
Us  way.  A  charter  granted  in  one  state  rendered  it 
K)srible  to  do  business  in  other  states  by  compliance  with 
ertain   conditions  laid   down   for  foreign   corporations. 

*  See  Francis  Lieber,  CwU  Liberty  and  Sdf 'Government,  and  a  more  recent 
itcrpretation  c^  the  same  view  by  John  W.  Burgess,  PoliHcal  Science  and 
'4m$iUuHonal  Law  (Ginn  &  Co.,  1902). 

■r/.  J.  T.  Young,  The  New  American  Government  and  Its  Work  (The 
lacmillan  Company,  191 5),  p.  342. 
36 
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Though  corporation  charter3  might  be  anntdled  hy  a,  que 
warranto  proceeding  for  an  abttse  of  corporate  powers, 
the  process  was  judicial  in  nature,  was  difiScult  of  appli- 
cation, and  was  rarely  vised  by  state  authorities.    By 
constitutional    enactments    and    recent    laws,    however, 
more  stringent  requirements  have  been  formulated,  par- 
tjilpularly  with  respect  to  long-term  charters   and  other 
spc^al '  privileges  frequently  accorded  to  incorporators. 
A  check  has  aliio.  been  placed  upon  the  fprmation  of  codh 
panies  to  seU  bonds,  stocks,  or  other  -scfcurities  by  the 
enactment   of   so-called    ''Blt^e   Sky   Laws,."    which  are 
designed  to  prohibit  the  granting  of  permits  %oJ^  hm 
ness  within  the  state  without  j^iuthorization  from  some 
state  officer,  and  definite  assurance  that  the  company 
aims  to  do  a  fair  aiul  reputable  business.  y 

Banking  and  insurance  have  been  regarded  as^^^emi- 
public  in  character,  and  arotmd  these  enterprises  special 
safeguards  have  been  placed  for  the  protection  of  the 
public.  Companies  doing  business  of  this  character  arc 
now  subjected  to  inspection  and  control  by  a  state  com- 
mission or  commissioner  whose  duty  it  is  to  see  that  the 
laws  of  the  state  are  enforced  and  by  frequent  inspection 
and  rigid  supervision  to  place  a  check  upon  mismanagement 
which  might  mean  a  loss  to  the  public.  Regulation  of 
banking  has  been  extended  to  require  the  setting  aside  of 
a  guaranty  fund  to  reimbiu'se  depositors  in  case  of  bank 
failures. 

In  addition  to  the  ordinary  regulations  regarding  the 
granting  of  charters  efforts  have  been  made  in  many  states 
to  prevent  monopolies  and  to  prohibit  imfair  competition. 
Statutory  provisions  have  had  a  twofold  object;  first,  to 
protect  business  men  from  competitive  practices  luuTjaful 
to  them ;  second,  to  protect  the  public  from  dishonest  or 
fraudulent  dealings.^ 

*  In  the  ensuing  pages  some  short  extracts  are  used  from  an  article  by 
Charles  Grove  Haines  on  "Efforts  to  Define  Unfair  Competition,"  YaU  Law 
Journal,  vol.  xxix,  pp.  i  ff. 
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Antitrust  laws  in  the  various  states  attempt  to  cover  a 
multitude  of  alleged  business  wrongs.  Chief  among  these 
classes  of  enactments  are  the  prohibition  of  monopolies  and 
pooling,  of  agreements  or  conspiracies  in  restraint  of  trade, 
alid  of  restraint  of  competition  as  distinct  from  restraint  of 
trade  such  as  price  control,  increasing  prices,  fixing  a  standard 
piioe  or  local  price  discriminations,  limitation  of  output, 
division  of  territory  or  restraint  on  resales.  Though  mon- 
opolies and  agreements  in  restraint  of  trade  involve  the 
principle  of  tmf air  competition,  it  has  seemed  necessary  to 
enact  speciial  laws'to'provide  that  there  may  be  "reason- 
^e  competition,"  and  to  uphold  the  doctrine  of  **free  and 
fair  competition,"  as  an  inherent  right  of  the  people. 

It  is  difficult  to  stunmarize  the  laws  relating  to  tmfair 
competition.  The  prohibition  of  unfair  competition  is 
usually  combined  with  the  prohibition  of  combinations 
and  agreements  in  restraint  of  trade.  Recently,  the 
statutes  have  dealt  more  fully  and  specifically  wiUi  such 
unfair  practices  as  are  coming  to  be  designated  unfair 
competition.  As  a  result  of  the  experience  of  the  last 
thirty  years  almost  every  state  now  has  statutory  pro- 
visions covering  monopolies  or  restraint  of  trade  or  unfair 
discrimination,  and  in  a  majority  of  the  states  an  effort  is 
made  to  cover  all  three  of  these  types  of  misdemeanors. 
There  is  a  tendency  to  declare  illegal  all  combinations  to 
restrain  trade,  to  limit  production,  to  fix  prices,  or  to  pre- 
vent competition.  Usually  a  penalty  is  imposed  for  a 
violation  of  the  statute  and  not  infrequently  the  Attomey- 
Generld  is  charged  with  the  etiforcement  of  the  law  by 
criminal  prosecution  or  by  quo  warranto  proceedings  or  by 
both  remedies  against  offending  combinations. 

Regulation  by  Federal  GowmmenU-^The  fir^t  significant 
efforts  on  the  part  of  the  Federal  govertmient  to  regulate 
business  were  made  in  the  enactment  of  the  Interstate 
Commerce  Act  of  1887  and  the  Sherman  Anti-trust  Act  of  / 
1890.  The  nature  of  the  former  act  has  been  previously 
described  with  the  gradual  extension  of  federal  control 
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over  railroads  and  other  public  utilities  national  in  scope  ;^ 
the  latter  was  the  culmination  of  an  antimonopoly  move- 
ment which  began  in  the  states  and  was  designed  to  pro- 
hibit all  contracts  and  combinations  in  restraint  of  trade 
and  to  ptmish  violators  with  fines  and  with  criminal  penal- 
ties. The  prevailing  faith  in  competition  unhindered  by 
governmental  interference  was  not  at  first  seriously  inter- 
fered with  by  the  passage  of  these  acts. 

But  dtuing  the  administration  of  Theodore  Roosevelt  a 
series  of  investigations  led  to  some  startling  revelations  of 
corruption  and  dishonesty  on  the  part  of  large  busing, 
concerns.  As  a  result  of  new  evidence  available  a  jeS^d- 
effort  was  made  to  enforce  both  the  Interstate  C^mmerqe 
Act  and  the  Sherman  Anti-Trust  Act  and  an  increasing 
number  of  prosecutions  were  secured  under  both  acts. 
The  enforcement  of  these  acts  as  well  as  increased  activity 
along  this  line  by  state  governments  restdted  frequently 
in  a  mere  change  of  form  in  business  organization  with  a 
continuance  of  many  of  the  evil  practices  condemned  by 
public  opinion.  In  some  instances  they  led  to  such  drastic 
action  that  the  business  interests  involved  secured  the  pro- 
tection of  the  courts,  and  laws  were  held  invalid.  A  con- 
dition of  uncertainty  was  fostered  because  corporations 
found  it  impossible  to  know  in  advance  what  rights  and 
privileges  they  had  imder  the  law,  and  an  agitation  arose 
for  the  formation  of  corporation  or  industrial  commissions 
whose  duty  it  should  be  to  grant  charters  and  define  the 
conditions  in  accordance  with  general  laws  uhder  which 
corporations  could  do  business  in  the  states.  Similar  un- 
certainty, as  to  the  control  of  corporations  doing  interstate 
business,  in  the  enforcement  of  the  Sherman  Anti-trust 
law  prepared  the  way  for  two  new  acts — ^namely,  the  Qay- 
ton  and  Federal  Trade  Commission  Acts. 

The  Trade  Commission  Act  not  only  declares  unlawful 
tmf  air  methods  of  competition  in  commerce,  but  also  directs 
the  commission  to  prevent  such  practices  by  persons,  part- 

»  Cf.  supra  p,  469.  ^ 
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aerships,  or  corporations,  except  banks  and  common  car-  J 
riers.    The  commission  is  authorized,  after  due  hearing,  to 
issue  orders  requiring  the  cessation  of  tmfair  practices, 
the  enforcement  of  such  orders,  if  necessary,  being  referred 
jQ  the  courts. 

The  prohibition  of  tmfair  practices  is  further  extended 
by  various  sections  of  the  Clayton  Act,  whereby  it  is  de- 
clared unlawfid  for  any  person  engaged  in  commerce  to 
discriminate  in  price  between  different  ptu*chasers  of  com- 
modities sold  for  use,  consumption,  or  resale  within  the 
jurisdiction  of  the  United  States,  where  the  effect  of  such 
discrimination  may  substantially  lessen  competition  or 
tend  to  create  a  monopoly.  It  is  also  declared  unlawful 
for  any  person  engaged  in  commerce  to  lease  or  sell  com- 
modities, patented  or  tmpatented,  or  to  fix  a  price  therefor 
or  a  discount  for  such  goods  on  the  condition  that  the 
lessee  or  ptifd^ser  dxalt~  not  deal  in  the  commodities,  of  ji . . 
competitcarTwhere  the  effect  of  the  lease  or  sale  may  be 
substeoitiaUy^  to  lessen  competition  or  tend  to  create  a 
monopoly.  Labor,  agriculttu*al,  or  horticultural  organiza- 
tions are  by  a  separate  section  excepted  from  these  pro- 
visions. Instead  of  defining  specifically  tmfair  competition. 
Congress  by  general  decree  condemned  unfair  practices 
and  left  it  to  the  Federal  Trade  Commission  to  determine 
what  practices  are  unfair. 

The  Sherman  and  the  Clayton  Acts  are  in  a  measure 
declaratory  of  a  principle  of  the  common  law,  according  to 
which  "agreements  tending  to  fix  prices  or  to  control  the 
market  may  be  ntdl  and  void  as  in  restraint  <A  trade." 
Under  this  principle  the  cotuts  have  developed  the  doc- 
trine of  unfair  competition  and  have  btiilt  it  largely  on  the 
theory  that  business  rtiles  and  agreements  must  not  be 
tmreasonable  or  against  public  policy. 

Numerotis  state  laws  have  been  passed  to  condemn  un- 
fair practices,  and  the  decisions  of  the  courts.  Federal  and 
state,  have  been  arriving  at  the  conclusion  that  in  the 
competitive    process    the   individual    has   rights   which, 
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whether  regarded  as  property  or  not,  are  entitled  to  int>- 
tection,  and  that  business  practices  unfair  to  both  the 
injured  party  and  the  public  mtist  be  declared  inequitable 
and  prevented  by  judicial  process. 

The  most  recent  method  of  attacking  the  evils  of  unfair 
competition  is  to  establish  an  administrative  board  whose 
duty  it  is  to  pass  upon  unfair  practices  and  to  oorrect,  so 
far  as  possible,  the  evils  resulting  therefrom.  The  former 
method  of  i»ocedure  was  to  declare  illegal  unfair  methods 
and  to  provide  a  private  right  of  action  against  the  offender. 
The  nature  of  the  remedy  was  an  injunction  to  prevent 
the  wrongful  act  or  damages  to  cover  losses  resulting  from 
such  action.  The  common-law  decisions  with  regard  to 
unfair  competition  have  been  confined  very  largely  to 
passing  off  of  the  goods  of  one  for  those  of  another  and  mis- 
representation, with  the  result  that  the  scope  of  the  common 
law  was  a  decidedly  restricted  one  in  the  effort  to  prevent 
unfair  methods.  While  the  Sherman  Anti-trust  Act  and 
state  legislation  relating  to  trusts  gave  a  more  extensive 
application  of  the  general  principles  for  the  courts  and 
rendered  it  possible  to  prevent  certain  unfair  practices 
which  would  not  have  been  held  void  tmder  the  common 
law,  nevertheless  the  ineffectiveness  of  the  private  right  of 
action  has  become  notorious.  Owing  to  the  conservatism 
and  the  slowness  of  action  in  the  determination  of  such 
questions  before  the  courts,  many  cases  have  dragged  on 
for  a  period  of  ten  years  or  more  and  often  cases  were 
either  dropped  or  inadequate  relief  was  accorded.  More- 
over, those  who  suffer  from  tmfair  practices  are  often  the 
small  but  efficient  business  establishments  which  find  it 
impossible  to  carry  their  cases  to  the  courts. 

The  enforcement  of  the  provisions  of  such  laws  may  be 
rendered  somewhat  more  effective  by  giving  special  au- 
thority to  the  Attorney-General  to  prosecute  on  behalf  of 
the  state,  on  complaint  of  private  parties  or  corporations. 
But  despite  these  attempts  to  secure  a  better  enforcement 
of  trust  legislation,  cases  on  unfair  competition  often  involve 
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economic  and  stati^ical  facti^,  as  Well  as  legal  prindples^ 
and  to  secure  an  effective  enforcemoit  of  restrictive  buM- 
ness  laws  it  has  been  found  necessary  to  provide  additional 
agencies.  For  the  purpose  of  enforcing  Federal  legislation 
the  Federal  Trade  Commission  was  established,  whose 
duties  wei^  briefly  summariised  previotisly.  The  work  of  the 
Federal  Trade  Commission  has  demonstrated  the  peculiar 
advantages  in  having  tmfair  methods  passed  upon  by  an 
administrative  body  rather  than  leaving  the  condemnation 
of  such  methods  solely  to  the  courts,  whether  under  coift- 
mon-law  rules  or  the  Sherman  Anti-trust  Act.  Among  the 
unfair  methods  which  have  been  condemned  by  the  com^* 
mission  are:  Exclusive  contracts,  maintenance  of  resale 
prices,  commercial  bribery,  passing  off,  misrepresentation^ 
false  advertising,  acctmiulative  rebates,  tying  contractSi  \J 
intimidation  of  competitors,  and  inducing  cancellation  of 
orders  from  competitors. 
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The  ^read  of  regulation  of  business  by  administrative 
(says  Mr.  Dunn]^  is  one  of  the  most  marked  and  important  potitioo- 
economic  developments  in  the  United  States  in  this  generation.  The 
policy  was  first  applied  by  a  few  states  to  railways.  It  has  now  been 
adopted  as  to  railways  by  the  nation  and  most  of  the  states,  and  has 
been  extended  by  seveml  states  to  public  utilities  of  many  kinds. 
Recently  men  prominent  in  business  and  politics  have  advocated  regu- 
lation of  large  industrial  concerns  by  commissions. 

The  policy  of  regulating  business,  public  and  private,  by 
commissions  has  been  due  to  the  belief  that  lawmaking 
bodies,  courts  and  ordinary  executive  officials  are  tmable 
to  deal  effectively  with  the  difficulties  involved  in  the 
control  of  business  interests.    According  to  Mr.  Dimn: 

The  legislatures  cannot  deal  with  these  problems  intelligently  and 
effectively,  because  to  do  so  requires  a  body  possessing  expert  knowledge 
and  in  practically  continuous  session.  In  both  of  these  respects  law- 
making bodies  are  deficient.  The  courts  cannot  satisfactorily  deal 
with  these  problems  because  they  lack  expert  knowledge  and  have 
many  other  kinds  of  business  to  transact,  and  because  their  slow, 

*  Samuel  O.  Dunn  (Editor  of  the  Railway  Age  GauUt),  "  Regulation  by 
Commission,"  North  American  Review,  vol.  cxcix,  February,  19 14,  p.  205. 
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cumbrous,  and  fonnal  process  excludes  classes  of  evidence  whidi,  while 
logically  irrelevant  to  a  lawsuit,  are  precisely  the  consideratioos  that 
would  influence  a  business  man  in  deciding  a  business  propositioD. 
The  ordinary  executive  or  law-enforcing  officials  are  incompetent  to 
deal  with  the  problems  of  regulation  because  they  lack  expot  knoid- 
edge,  because  they  have  other  and  entirely  differing  duties  to  peifonn, 
and  because  a  regulating  body  should  approach  its  work  in  a  judkaal 
spirit  which  is  incompatible  with  the  executive  spirit  by  which  the 
ordinary  law-enforcing  officials  should  be  animated.^ 

It  was  to  meet  such  difficulties  that  numerous  regulatmy 
commissions  have  been  created.  Experience  with  such 
commissions  has  been  too  brief  to  form  a  judgment  as 
to  their  effectiveness  and  as  to  the  pennanence  of  their 
contribution  to  the  cause  of  public  regulation.  It  is 
clear  that  they  have  filled  a  gap  in  the  effort  of  govern- 
ment to  control  business.  It  remains  to  be  determined, 
however,  whether  the  character  of  men  selected  for  the 
commissions,  and  the  quality  of  work  accomplished,  will 
warrant  their  continuance,  or  whether  changes  in  the 
policies  and  attitudes  of  courts  and  legislatures  toward 
the  regulation  of  business  and  commercial  dealing  may 
gradually  delimit  the  functions  of  such  commissions  as  to 
imdermine  seriously  their  powers. 

Regulation  of  Labor  and  Labor  Conditions 

When  the  theory  of  individualism  prevailed  the  state 
was  not  expected  to  interfere  in  labor  contracts.  Under 
the  conditions  which  existed  prior  to  the  industrial  revo- 
lution there  was  comparatively  little  need  for  public  regu- 
lation of  wages  or  the  conditions  of  labor.  Though  there 
were  serious  injustices  and  inequalities  tmder  the  domestic 
system  of  manufacture  of  the  eighteenth  and  early  nine- 
teenth centuries,  the  paternal  attitude  and  interest  of 
the  home  were  seldom  absent  in  the  small  workshop  and 
tended  to  foster  a  humane  interest  in  the  laborer  and  his 
conditions  for  work.     It  was  not  until  a  scarcity  of  land 

*  Samuel  0.  Dunn,  op,  cU.^  p.  205. 
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sndered  it  impossible  to  acquire  ownership  merely  by 
ibor,  and  large-scale  production  brought  a  class  per- 
lanently.d^peadent  on  wages,  that  it  became  necessary 
>r  public  regulation  to  enter  extensively  the  field  of 
idustrial  enterprise.  Even  then  the  progress  of  labor 
Elation  has  been  slow  and  has  met  with  many  obstacles 
L  the  enactment  of  laws  and  their  enforcement.  The 
x^ry  of  the  reversal  of  the  individualist  theories  and  the 
>nsideration  of  the  wage  earners  and  their  conditions 
L  work  as  a  matter  of  public  interest  which  requires 
>vemmental  regtdation  is  beyond  the  scope  of  this 
"eatise.^  A  rehearsal  of  a  few  of  the  steps  in  the  progress 
:  labor  legislation  will  aid  in  the  understanding  of  the 
langes  involved  in  the  trend  away  from  extreme  indi- 
Idualism  and  in  the  direction  of  public  regulation  of 
idustiial  affairs.  The  trend  of  legislation  will  be  briefly 
>nsidered  with  respect  to  regulations  for  health  and 
ifety,  efforts  to  regtdate  payment  of  wages  and  methods 
:  settling  differences  leading  to  strikes,  regulation  of 
>urs  of  labor,  and  social  insurance. 
Health  and  Safety, — ^Though  tinder  the  laissez-faire 
gime  the  conservation  of  life,  health,  and  energy  of  wage 
irners  was  considered  an  individual  affair,  it  was  found, 
ith  the  growth  of  trade  and  manufacttu*es,  that  action 
I  the  part  of  the  state  was  imperative  if  the  life  and  vigor 

its  citizens  were  not  to  be  imdermined  or  destrc^ri^.* 
onsequently  provisions  were  made  "by  law  to  saf  egtiard 
le  worker  from  accidents,  to  protect  him  from  the  dangers 

occupational  diseases,  and  to  place  special  safeguards 
"ound  women  and  children.  Much  of  this  legislation 
as  defective  because  of  incompleteness  and  the  absence  ^ 

any  well-defined  standards,  and  because  of  defective 
ethods  of  ^orcement.    Most  of  these  difficulties  have 

*  For  a  valuable  account  of  the  growth  and  the  analysis  of  labor  legislation, 
nsult  John  R.  Commons  and  John  B.  Andrews,  PrindpUs  of  Labor  Legista- 
m  (Haiper  &  Brothers,  1920). 

*  Cf,  Commons  and  Andrews,  Principles  of  Labor  LeiislaHau  (Harper  & 
'Others,  1920),  chap.  vii. 
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been  met  by  the  establishment  of  boards  or  commissions 
to  work  out  with  employers  and  employees  the  best  pos- 
sible means  of  protection.  This  new  method  of  rc^tilating 
industrial  conditions  through  administrative  orders^  co- 
operatively formulated  and  issued  by  a  permanent  com- 
mission, has  resulted,  in  several  states,  in  a  progressive  and 
accurate  adjustment  of  factory  inspection  to  the  changing 
methods  and  new  risks  that  accompany  modem  induistfy. 

Mediation  and  Arbitration  of  Labor  Disput&s.Sexi  to 
regulations  regarding  safety  and  health,  oi^  of  the  first 
matters  to  attract  the  attention  of  the  legislators  was  the 
pa3rment  of  wages,  and  gradually  laws  were  enacted  laying 
down  conditions  as  to  the  time,  place,  and  basis  of  wage 
pa3rments,  and  restrictions  were  placed  upon  deductions 
and  mechanics'  liens.  But  in  view  of  the  fact  that  con* 
troversies  over  wages  were  the  chief  cause  of  industrial 
warfare,  with  consequent  strikes  and  lockouts,  it  was 
natural  to  expect  the  public,  through  legislative  bodies 
and  administrative  agencies,  to  become  interested  in  the 
methods  of  settling  industrial  disputes. 

The  movement  for  conciliation  in  labor  disputes,  which 
has  resulted  in  the  establishment  of  special  courts  in 
Australia  and  in  other  countries,  has  slowly  received 
favorable  consideration  in  the  United  States.  A  series 
of  Federal  acts  provided  for  the  conciliation  and  arbitra- 
tion of  disputes  on  railways  which  are  regarded  as  detri- 
mental to  Ihe  public  interest.  To  enforce  these  acts  a 
board  of  mediation  and  conciliation  was  appointed  by  the 
President,  whose  duty  it  was  to  investigate  labor  disputes 
and  to  take  steps  to  secure  arbitration  of  the  difficulties 
involved.  By  this  means  numerous  controversies  have 
been  adjusted  and  a  few  strikes  have  been  averted.  The 
plan  of  arbitration  was  continued  in  the  Transportation 
Act  of  1920,  with  the  establishment  of  a  railway  wage 
board  composed  of  three  members  representing  labor, 
three  representing  the  railway  management,  and  three 
representing  the  public. 
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The  majority  of  the  states  have  enacted  laws  relating 
>  the  settlement  of  industrial  disputes,  usually  with  the        v 
stablishment  of  permanent  boards  of  conciliation  and  ar- 
itration.    Many  states  require  compulsory  investigation,     ^ 
id  Colorado,  following  the  Canadian  Industrial  Disputes 
ct,  requires  a  suspension  of  action  by  either  party  to  the 
spate  until  the  state  industrial  commission  has  rendered 
report.    The  American  states  have  not  gone  so  far  as     / 
Ttain  foreign  countries  which  have  prohibited  the  right  v 

strike  on  railways  or  other  public  utilities.  In  certain 
stances  the  right  to  strike  is  not  denied,  but  the  right  is 
stricted  by  the  government  requiring  a  notification  and 
day  in  action  until  a  government  investigation  and  report 
ay  be  made.  The  Australian  states  and  the  Ccnnmon- 
ealth  of  Australia  have  taken  the  most  advanced  steps  in 
is  direction.  Here  the  right  to  strike  upon  railways  and 
practically  all  other  industries  is  prohibited,  and  provision 
made  by  state  wage  boards  for  the  settlement  of  all  in- 
istrial  controversies.  Special  courts  known  as  industrial 
urts  are  sometimes  established  for  the  settlement  of 
>putes  arising  out  of  labor  c(mtracts  between  employers 
d  employees.  Continental  European  countries  usually 
3vide  such  courts,  composed  equally  of  employers  and'^ 
^rkmen.  Procedure  in  these  courts  follows  that  of  the 
ticiliation  courts  previously  described,*  lawyers  often 
ing  excluded  and  the  process  made  as  informal  as  pos^ 
^le.  Rapidity  in  rendering  decisions  and  relative  lack  of 
pense  are  the  characteristics  of  these  courts.  ^ 
Judicial  arbitration  was  adopted  originally  in  New 
aland,  and  has  been  introduced  in  New  South  Wales, 
uth  Australia,  Queensland,  and  Western  Australia.  It 
ids  to  the  ultimate  settlement  of  all  industrial  disputes 

a  court  especially  appointed,  generally  consisting  of  a 
igle  judge.  In  some  cases,  the  judge  sits  with  assessors 
^resenting  the  two  interests,  but  as  a  rule  the  ultimate 
dsion  rests  with  the  judge.  These  judges  conduct  pro- 
See  pp.  384-388. 
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ceedings  much  on  the  same  lines  as  those  of  a  civil  court. 
The  parties  become  litigants,  they  file  claims  and  replies, 
issues  are  enjoined,  advocates  are  engaged,  and  elaborate 
inquiries  in  open  court  are  held,  evidence  being  called  in 
support  of  cases,  in  reply,  in  rejoinder,  in  rebuttal;  and  in 
^very  way  the  paraphernalia  of  a  court  is  maintainei 
Ultimately,  the  decision  is  left  to  the  judge  whose  award, 
when  made,  becomes  the  standard  for  the  industry.  Owing 
to  the  fact  that  the  system  of  judicial  arbitration  has  tended 
to  separate  workmen  and  employers,  a  movement  is  now 
underway  toward  the  investigation  of  indtistrial  troubles,and 
their  settlement  by  negotiation  rather  than  by  litigation. 

The  participation  of  the  state  in  the  settlement  of  indus- 
trial disputes  is  extended  somewhat  by  the  Industrial 
Courts  Act  (1919)  of  Grea^JBritain  and  the  act  establishing 
the  Kansas  Court  of  Industrial  Rel&tions.  The  former 
creates  a  permanent  court  of  arbitration  to  which  indus- 
trial disputes  may  be  referred  if  both  parties  concerned 
consent.  Provision  is  made  in  the  act  for  the  appointment 
of  courts  of  inquiry  which  shall  make  immediate  investi- 
gation of  any  existing  or  apprehended  dispute  and  give  an 
impartial  report  of  its  merits  to  the  public.^ 

As  a  result  of  the  efforts  of  Governor  Henry  J.  Allen,  a 
special  session  of  the  state  legislature  of  Kansas  passed  an 
Act  establishing  a  Court  of  Industrial  Relations  which  has 
become  national  in  its  interest  and  significance.  According 
to  the  Act  the  court  is  to  be  composed  of  three  judges 
appointed  by  the  Governor,  and  the  court  is  given  full 
power  to  supervise  and  control  all  public  utilities  and 
common  carriers  within  the  state.  In  addition  to  the  public 
utilities  which  are  thus  placed  under  the  control  of  the 
court  the  following  economic  operations  are  declared  to  be 
effected  with  a  public  interest  and  to  be  subject  to  public 
supervision : 

*  Monthly  Lobar  Review,  Bureau  of  Labor  Statistics  (February,  1920),  vol.  x, 
no.  ii,  pp.  41-46;  W.  H.  Stoker,  The  Industrial  Courts  Act,  19 19,  and  Om- 
cUiation  arid  Arbitration  in  Industrial  Disputes  (Stevens  &  Sons,  1930). 
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1.  The  manufacture  or  preparation  of  food  products. 

2.  The  manufacture  of  clothing  and  wearing  apparel. 

3.  The  mining  or  production  of  fuel. 

4.  The  transportation  of  above  articles. 

he  court  is  given  authority  to  investigate  all  interferences 
r  attempted  interferences  with  the  operation  of  these 
isential  industries.  In  case  of  continued  interference  in 
le  operation  of  industries  or  employments  the  Court  of 
idustrial  Relations  is  authorized  to  institute  proceedings 
>  take  over,  control,  direct,  and  operate  such  industry  or 
nployment.  In  the  conduct  of  such  industry  there  shall 
^  a  fair  return  to  owners  and  a  fair  wage  to  workers.^ 
The  act  represents  a  form  of  compulsory  settlement  of 
age  disputes  which  labor  has  persistently  opposed  and  its 
Deration  results  in  an  experiment  which  will  be  watched 
ith  interest. 

The  most  recent  effort  in  the  direction  of  regulating 
ages  is  the  enactment  of  minimum  wage  legislation, 
hrough  numerous  investigations  in  the  United  States 
id  in  foreign  countries,  it  has  been  shown  that  the  majority 

tmskilled  industrial  workers  receive  wages  too  small 
r  decent  self-support.  One  of  the  first  attempts  to 
medy  this  situation  by  legislative  action  was  the  enact- 
ent  by  Victoria  of  a  minimum  wage  law  in  1896.  The 
ictorian  method,  which  involves  representative  boards 

fix  minimum  wages  in  certain  industries  designated  by 
e  legislature,  has  subsequently  been  adopted  in  England 
id  in  certain  American  states,  but  has  been  applied  in 
le  latter  principally  to  the  wages  of  women  and  children, 
rhe  more  rigid  limitations  of  oiu*  written  constitutions, 
e  labor-tmion  opposition,  and  the  inefficiency  of  admin- 
tration  are  factors  which  may  work  against  such  an 
tension  of  these  laws  in  the  United  States  as  has  taken 
ace  abroad."  * 

1  See  Wilknl  £.  Atkins,  ''The  Kansas  Court  of  Industrial  Relations,'*  The 
umal  cf  Poklkal  Economy,  vol.  xxviii  (April,  1920),  p.  33^. 
'Commons  and  Andrews,  Principles  of  Labor  Legishkon  (Harper  & 
others,  1920),  pp.  178-179. 
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Hours  of  Labor. — One  of  the  matters  on  which  the  state 
has  entered  with  its  legislative  and  administrative  powers 
is  the  regulation  of  hours  of  labor.  The  movement  for 
the  restriction  of  the  hours  of  labor  began  in  the  middle 
of  the  nineteenth  century,  the  first  acts  defining  the  work- 
day in  an  indefinite  sense,  usually  stipulating  ten  hours, 
^  and  suggesting  as  an  ideal  the  eight-hour  day.  As  there 
was  no  way  of  preventing  contracts  for  a  longer  day,  these 
acts  had  little  effect.  The  first  effective  step  in  hours- 
of -labor  acts  was  the  introduction  of  clauses  preventing 
laborers  from  working  and  employers  from  requiring 
service  beyond  the  time  spedfied  by  law,  and  the  most 
effective  of  these  laws  were  those  made  applicable  to  child 
labor.  For  railroads  the  legislatures- established  a  max- 
Imirni  nimiber  of  hours  during  which  a  train  operator 
might  be  required  to  work  without  rest,  and  further  estab- 
lished the  number  of  hours  of  rest  that  must  intervene 
before  work  might  be  resumed.  In  public  service  and 
contract  work  for  the  government  the  eight-hour  day  is 
almost  uniformly  provided  either  by  constitutional  amend- 
ment or  by  statute.  The  hours  of  labor  for  women  are 
regulated  in  all  but  a  few  states.  The  time  limit  is  from 
eight  to  eleven  hours.  A  few  states  allow  the  time  to  be 
determined  by  a  state  industrial  commission.^  By  means 
of  legislation,  collective  bargaining,  and  other  agencies 
there  has  been  a  marked  decrease  in  the  hours  of  labor 
required  in  the  important  industrial  establishments. 

Social  Insurance* — Of  special  significance  are  the  laws 
which  aim  to  protect  the  lower  paid  workers  and  those 
who  by  injury  or  sickness  are  incapacitated  from  regular 
employment.  The  term  applied  to  such  protection  is 
Social  Insurance.  Such  insurance  may  take  the  following 
forms:  (i)  accident;  (2)  sickness;  (3)  incapacitation  by 
old  age  or  invalidity;  (4)  unemployment.  The  aim  of 
social  insurance  is  to  provide  an  indemnity  f«*  the.  loss 
and  expense  involved  in  a  misfortune  that  brfalls  a  worker. 

*  Cf.  Laws  of  California  and  Oregon,  19 13. 
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The  mass  of  misfortune  requiring  some  form  of  aid  is 
enonnous,  and  when  to  the  loss  through  accidents  is  added 
the  appalling  waste  through  sickness  and  unemployment 
the  total  i&  quite  staggering.  It  is  the  aim  of  this  type 
of  legislation,  in  the  characterization  of  Premier  Lloyd 
George,  to  drain  the  morass  of  wretchedness,  poverty, 
and  degradation  which  results  to  those  earning  a  .bare 
existence  when  misfortune  befalls  them.  The  state  first 
entered  the  field  of  regulating  the  methods  of  payments 
tor  industrial  accidents. 

The  first  legislation  for  compensating  workmen  fof 
industrial  accidents  in  the  United  States  merely  tried  to 
alter  the  law  of  employers'  liability  so  as  to  render  com- 
pensation adequate  and  moje.  easily  obtainable.  Grad- 
ually a  new  type  of  compensation  law  was  enacted  '  'grant' 
uig.  cpmp^sa^tion  by  a  schedule  fixed  in  the  law,  insuring 
greater  certainty,  more  adequate  payments,  greater  ease 
of  securing  redx^)  and  abolishing  the  cost  of  lawsuits." 
^ut,  in  most  coxmtries,  and  in  most  states  in  America, 
ttl^  worker  has  the  option  of  suing  tmder  the  old  law. 
Under  the  old  employers'  liability  law  in  the  United 
States  workers  found  it  extremely  difficult  to  secure  an 
indemnity  for  an  accident,  and  as  a  rule  the  larger  part 
of  the  proceeds  was  dissipated  in  legal  expenses.  Prom 
XQii  to  1 91 6  the  old  liability  laws  were  either  changed  or 
replaced  to  a  great  extent  by  new  compensation  acts.  While 
these  wt&  vary  considerably  in  detail,  the  ideals  which 
are  sought  to  be  attained  are  summarized  by  the  American 
Association  of  Labor  Legislation. 

1.  All  employments  ought  to  be  included.  Among  the 
coQunon  exceptions  are  farm  labor  and  domestic  service  and 
nonhazardous  employments. 

2.  Compensation  ought  to  be  granted  for  all  injuries, 
suffer^  in  the  course  of  employment,  that  cause  disability 
beyond  a  definite  period. 

3.  Compensation  should  include  medical  attendance  for 
a  limited  period  and  two  thirds  of  the  estimated  loss  of 
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wages  for  disability,  and  in  case  of  deajth»^iuneral  expenses, 
and  from  one  to  two  thirds  of  the  estimated  wages  to  the 
widow  and  children  or  to  other  dependent  relatives. 

4.  Compensation  should  be  the  exclusive  remedy,  re- 
placing completely  the  old  method  of  suits  in  "court. 

5 .  The  employer  should  be  required  to  take  out  insurance 
tmder  a  plan  of  state  insurance.  In  order  to  carry  out 
effectively  the  above  provisions  it  is  necessary  to  create  an 
accident  and  insurance  board. 

Workmen's  compensation  legislation  was  retarded  in  its 
enactment  and  enforcement  on  account  of  the  adverse 
attitude  of  courts  which  held  such  laws  unconstitutional. 
Though  constitutional  amendments  and  changes  in  the 
laws  have  removed  some  of  the  objections  raised  by  the 
courts,  the  operation  of  compensation  acts  is  nece^arily 
restricted  by  judicial  interpretation  of  constitutional  in- 
hibitions. Despite  these  obstacles,  laws  have  now  been 
enacted  in  most  of  the  states,  and  their  administration  has, 
it  is  generally  conceded,  greatly  improved  the  methods  of 
paying  workers  for  losses  due  to  industrial  accidents.*  In 
1 91 6  a  new  Federal  compensation  act  became  a  law.  This 
act  replaced  the  earlier  law  of  1908  and  is  significant  in 
that  better  provisions  are  made  for  about  a  half  million 
civil  employees  of  the  United  States  government. 

Trade  unions  and  fraternal  societies  began  the  system 
of  sick  benefits.  The  work  of  these  societies  were  first  en- 
couraged by  law  through  state  subsidies  and  regulated  ac- 
cordingly. Out  of  these  beginnings  has  grown  the  state 
systems  of  sickness  insurance.  Four  per  cent  of  the  income 
of  wage  workers  is  now  expended  for  the  care  of  sickness 
and  burial  insurance.  This  amount,  if  collected  from  em- 
ployers and  wage  earners,  can,  through  state  efforts,  be 
made  to  give  better  medical  service,  to  cover  an  indemnity 
for  loss  of  wages,  and  to  aid  in  securing  better  public 

*  See  Report  of  Commission  of  the  American  Federation  of  Labor  and  the 
National  Civic  Federation  to  study  operation  of  State  Workmen's  Compen- 
sation Laws,  Senate  Document  No.  419,  Sixty-third  Congress,  Scoood 
Session. 
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health.  While  this  form  of  insurance  has  not  received 
favorable  consideration  in  many  states,  a  number  of  states 
are  preparing,  as  a  result  of  special  studies  by  commissions 
of  investigation,  to  accept  the  principle  of  tmiversal  work- 
man's health  insurance.  Investigating  commissions  have 
advocated 

.  .  .  the  inclusion  of  practically  all  low  paid  wage  earners  under  a 
system  providing  adequate  medical  care  and  financial  aid  during  ill- 
ness; support  of  the  system  by  joint  contributions  from  employers, 
employees,  and  the  state;  and  the  entire  exclusion  of  profit-making 
insurance  companies  from  the  field. 

In  addition  to  accident  and  health  insurance,  the  majori- 
ty of  European  nations  have  made  similar  provisions 
for  old  age  and  dependency.  The  United  States,  it 
is  daimed,  is  **the  only  great  industrial  nation  in  the 
civilized  world  that  has  not  already  attempted  a  practical 
and  permanent  solution  of  this  problem  of  old  age  and 
dependency."*  The  most  recent  development  in  social 
betterment  is  the  attempt  of  the  state  to  provide  insurance 
against  unemployment.  There  are  two  methods  of  state 
aid  to  the  unemployed — one  is  to  subsidize  the  relief  af- 
forded by  trade-unions  and  the  other  to  provide  com- 
pulsory state  insurance  for  certain  industries.  The  system 
of  subsidy  of  the  trade-imions  has  been  adopted  especially 
in  European  countries;  the  compulsory  system  has  been 
undertaken  by  Great  Britain.  The  British  Act  went  into 
effect  in  191 2  and  was  applied  to  approximately  2,500,000 
wage  earners.  Contributions  are  made  three  eighths  by 
employers,  three  eighths  by  wage  earners,  and  two  eighths 
by  the  state.  This  form  of  social  insurance  has  not  been 
adopted  in  the  United  States,  although  the  serious  difficul- 
ties involved  in  unemplo5rment  call  for  more  effective 
remedies  than  have  been  applied.  Social  insurance  is  still 
in  the  experimental  stage  and  it  is  as  yet  a  question  how 

» L.  W.  Squier,  Old  Age  Dependency  in  the  United  StaUs  (The  Macmillan 
Company,  1912),  p.  325. 
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far  the  state  should  go  in  bearing  the  burdens  of  the  ills 
and  weaknesses  of  our  industrial  system. 

Regulation  of  Education  and  Social  Welfarb 

Education, — From  being  a  matter  of  wholly  private  ini- 
tiative, as  was  the  case  in  the  United  States  as  late  as  the 
middle  of  the  nineteenth  century,  education  has  now  be- 
come a  very  important  function  of  government,  both  local 
and  state.  Moreover,  present  tendencies  seem  to  indicate 
that  education  will  become  a  matter  of  increasing  concern 
of  the  national  government.  No  longer  is  it  a  question  to 
be  determined  by  parents  whether  or  not^heir"  children 
»^shall  receive  instruction  in  the  rudiments  of  knowledge,  nor 
is  it  left  to  parents  to  decide  the  subjects  in  whidi  thit- 
instruction  shall  be  given.  The  question  likewise  of  the 
fairness  of  taxing  an  individual  for  the  purpose  of  edu- 
cating another  person's  child  is  no  longer  a  debatable  one. 
In  the  early  history  of  the  United  States  the  great  ma- 
jority of  the  people  obtained  what  education  they  pos- 
sessed through  the  rugged  experiences  gained  in  developing 
a  new  country.  Where  knowledge  thus  gained  was  supple- 
mented by  additional  learning  it  usually  meant  little  more 
than  the  ability  to  read,  write,  and  cipher,  which  was  ac- 
^quired  in  a  private  school  or  through  individual  initiative. 
From  this  humble  beginning  the  question  of  education  has 
developed  until  it  has  come  to  be  looked  upon  as  a  matter 
of  public  concern  and  as  the  greatest  security  of  democracy, 
and,  consequently,  a  very  important  function  which  should 
be  performed  by  the  government. 

Public  education  to  be  provided  for  by  general  taxation 
was  at  first  considered  as  a  fanciful  dream  of  the  refonner 
and  was  regarded  by  the  practical  man  of  affairs  as  a  futile 
and  unnecessary  project.  But  by  the  middle  of  the  nine- 
teenth century  the  restrictions  which  had  previously  been 
set  for  the  electorate  had  been  removed  to  a  considerable 
degree.    With  the  extension  of  the  right  of  suffrage  educa- 
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:ion  came  slowly  to  be  regarded  not  as  a  luxury  to  be  in- 
lulged  in  at  the  will  of  the  individual,  but  rather  as  the 
lecessary  foundation  for  a  government  which  was  to 
•esf>ond  to  the  wish  of  the  electorate.  The  maintenance  of 
public  schools  from  this  time  to  the  present  became  and 
las  remained  one  of  the  primary  functions  of  government. 
\t  first  the  function  was  performed  almost  entirely  as  a 
ocal  one,  but  before  long  the  state  governments  made 
jpecific  requirements  of  localities  and  assisted  in  the  carry- 
ng  out  of  these  requirements  by  the  appropriation  and 
ipplicaticm  of  state  funds  to  meet  local  needs. 

Along  with  the  feeling  that  an  education  was  the  birth- 
right of  every  child  and  with  the  giving  to  the  child  of  an  J 
Dpporttmity  to  come  into  his  right  has  come  a  steady  exten- 
sion of  the  curricula  of  the  public  schools.  The  economic  and 
industrial  changes  which  occurred  after  the  Civil  War  soon 
depleted  the  home  of  its  ability  to  furnish  the  experiences 
and  training  to  fit  the  child  for  the  complex  life  which  re- 
sulted from  these  changes.  Hence,  the  public  schools  have 
been  made  to  supply  the  deficiency  and  the  curricula  have 
come  to  include,  in  addition  to  the  rudiments  of  knowledge, 
cultural  and  scientific  studies,  and  training  along  educational 
and  professional  lines.  What  formerly  was  considered  a 
function  of  the  home  or  shop  has  now  passed  to  the  com- 
munity to  perform,  usually  with  the  aid  and  supervision  of 
the  state  and  along  some  lines  under  the  guidance  and  as- 
sistance of  the  national  government. 

The  World  War  revealed  to  the  public,  in  a  more  or 
less  sensational  way,  the  fact  of  which  educators  have  long 
been  aware — ^namely,  that  the  problems  concerning  popular 
education  in  the  United  States  are  both  nimierous  and  seri- 
ous. To  which  department  or  departments  of  government, 
national,  state,  or  local  the  solution  of  these  problems  will 
ultimately  rest  it  is  not  necessary  here  to  discuss.  But 
since  the  government  has  assimied  the  task  of  popular  edu- 
cation and  since  alarming  deficiencies  in  it  have  become 
evident,  a  more  serious  attempt  will  necessarily  have  to  be 
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made  to  bring  popular  education  abreast  with  the  present 
needs  of  a  democracy. 

Among  these  deficiencies  which  are  now  obvious  are  the 
lack  of  any  unity  in  the  educational  policies  and  the  wide^ 
diversity  of  educational  opportimities  which  exist  among^ 
the  different  states  and  even  among  (Efferent  sections  of  the 
same  state.  The  kind  of  education  a  child  receives  de- 
pends pretty  largely  on  the  commimity  where  the  child 
happens  to  have  been  bom  and  reared.  If  the  citizens  of  a 
community  are  enlightened,  progressive,  and  ambitious,  the 
educational  opportunities  afforded  by  that  community 
will  doubtless  reflect  these  qualities.  If,  on  the  other  hand, 
nonprogressiveness,  narrow-mindedness,  and  backward- 
ness are  the  chief  attributes,  the  school  generation  suffers 
accordingly.  Just  how  the  advantages  of  popular  educa- 
tion are  to  be  equalized  more  nearly  than  is  now  the  case 
is  still  to  be  determined. 

Also,  the  enforcement  of  the  Selective  Service  Act  re- 
vealed deplorable  facts  relative  to  illiteracy  and  physical 
inabilities  of  the  young  men  of  army  age,  and  also  brought 
to  light  the  failure  of  a  large  mmiber  of  aliens  to  become 
full-fledged  American  citizens  even  though  they  have  lived 
and  earned  their  livelihood  in  the  United  States  for  many 
years  more  than  are  required  in  order  to  become  natural- 
ized. Here  again  the  question  arises  as  to  how  the  gov- 
ernment may  best  function  in  the  way  of  fitting  this 
exceedingly  large  number  of  illiterates,  physically  unfit,  and 
un-Americanized  persons  to  assume  a  just  proportion  of 
the  responsibilities  involved  in  a  self-governing  group. 

The  lack  of  training  and  the  immaturity  of  those  entering 
the  teaching  profession  is  likewise  deplorable.  This  is 
especially  true  of  the  personnel  of  the  primary  and  sec- 
ondary schools.  The  lack  of  tempting  chances  of  pro- 
motion to  well-paid  positions  is  leading  many  ambitious 
young  persons  to  look  to  other  professions  and  avoca- 
tions for  their  livelihood.  While  it  is  true  that  the  teacher's 
best  and  most  satisfying  remunerations  are  not  to  be  counted 
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i  n  dollars  and  cents,   it  nevertheless   becomes  a  discon- 
crerting  fact  to  a  teacher  of  ambition'  when  the  financial 
x-etums  of  his  efforts  will  not  permit  him  and  those  de- 
X)endent  on  him  to  live  equally  as  wtU  as  the  common 
laborer.    Acknowledging  that  a  popular  electorate  is  safe 
only  when  it  is  an  educated  electorate,  does  not  the  fill- 
ing in  of  the  ranks  of  the  teaching  profession  with  mature, 
well-trained,  and  well-paid  teachers  become  a  matter  of 
no  small  concern  to  the  government  which  has  taken  over 
education  as  one  of  its  important  functions? 

Social  Welfare, — ^When  individualistic  theories  prevailed 
it  was  not  regarded  as  the  function  of  the  state  to  protect 
its  citizens  against  unheal thful  and  insanitary  conditions.  Vy 
What  protection  was  accorded  in  this  litle  was^left  almost 
entirely  to  private  initiative.  But  the  changes  from  the 
individual  to  the  social  theory  of  the  functions  of  govern- 
ment have  brought  a  radical  transformation  in  this  regard. 
The  entrance  of  the  state  came  first  into  the  matter  of 
the  protection  of  the  people  from  the  ravages  of  dangerous 
diseases.  With  the  increased  concentration  of  popula-  . 
tion  in  cities  and  the  consequent  spread  of  diseases  through  V 
unhealthful  and  insanitary  conditions,  the  control  of  the 
state  over  conditions  affecting  the  health  has  been  rapidly 
extended.  The  development  of  medical  science  and  the 
related  sciences  of  sanitation  and  sanitary  engineering 
have  augmented  the  powers  of  public  control.  It  has 
become  the  function  of  the  state  to  assist  in  preventing  r 
the  spread  of  contagious  diseases  by  quarantine,  vaccina-  '' 
tion,  and  other  measures,  to  establish  laboratories,  and  to 
conduct  investigations  as  to  health  conditions,  to  assist 
in  maintaining  reasonable  standards  of  purity  in  water, 
food,  and  drugs,  and  to  join  in  the  maintenance  of  condi- 
tions conducive  to  the  health  and  vigor  of  all  citizens. 
This  function  is  performed  by  Federal,  state,  and  local 
officers  through  boards  of  health  and  other  officers  who 
conduct  investigations,  inspect  sanitary  conditions,  and 
who,    through   nimierous   agencies,   disseminate  informa- 
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tion  and  advice  with  respect  to  affairs  related  to  the  main- 
tenahce  of  good  health.  In  no  line  has  the  growth  of  state 
powers  touched  mpne  vitally  the  life  of  its  citizens  and 
rendered  a  more  direct  service  to  the  individual.' 

Just  as  in  the  case  of  health  the  changes  in  conditions, 
the  development  of  medical  science,  and  the  emergence 
of  new  points  of  view  have  placed  upon  the  government 
duties  and  responsibilities  in  the  field  of  charities  and 
corrections. 

The  old  idea  of  charity  was  to  provide  free  soup  for  those  who  lined 
up  at  the  door,  or  to  gather  them  into  the  almshouse — in  short,  to  relieve 
the  inunediate  wants  of  the  poor;  the  new  thought  is  to  help  a  family 
to  regain  its  earning  power.  The  old  system  produced  a  classjoLdironic 
dependents;  the  aim  of  the  new  is  to  remove  the  cause  of  depenc 
by  ctdtivating  self-respect.* 

In  short,  the  state  has  gradually  assumed  a  responsibility 
for  the  care  of  the  dependent,  the  defective,  and  the  delin- 
quent. This  responsibility  may  be  assumed  by  a  subsidy 
to  private  charitable  and  correctional  institutions  with 
a  system  of  inspection  of  the  work  performed  by  them, 
or  the  establishment  and  maintenance  of  state  institutions. 
To  illustrate  the  extraordinary  growth  of  government 
functions  in  this  field  the  state  of  Illinois  has  established 
and  maintains  twenty-two  institutions  with  plants  valued 
at  approximately  one  million  each,  and  having  on  the 
average  more  than  a  thousand  inmates  in  each,  and  costing 
for  maintenance  more  than  six  million  dollars  annually.' 
Owing  to  the  variety  of  functions  performed,  the  similarity 
of  the  problems  of  administration  involved,  and  the 
necessity  of  some  effective  check  upon  the  financial  methods 
of  these  state  institutions,  an  effort  has  been  made  to 
establish  centralized  control  and  supervision  over  all  the 
institutions  by  means  of  a  state  board  of  control.     As  in 

^  See  J.  T.  Young,  The  New  American  Government  and  lis  Work^  pp.  419-433. 

*  Ibid.,  p.  433. 

'  Cf.  E.  C.  Hayes,  "  Democratization  of  Institutions  for  Social  Betterment" 
in  Cleveland  and  Shafer,  Democracy  in  Reconstruction  (Houghton,  Miflflin 
Company,  1919),  p.  140. 
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Other  fields,  there  are  not  merely  difficulties  of  ddminis- 
tration  to  encoitnter,  but  also  greater  diffictdties  are 
involved  in  the  determination  just  how  far  the  duties 
and  responsibilities  of  the  state  should  be  extended  in  the 
care  of  the  dependent  and  defective  classes,  as  well  as  in 
the  removal  of  the  conditions  which  foster  such  classes. 
Ten  years  ago  a  noted  historian  observed  that 

.  .  .  the  transformations  through  which  the  United  States  is  passing 
in  our  own  day  are  so  profoimd,  so  far  reaching,  that  it  is  hardly  an 
exaggeration  to  say  that  we  are  witnessing  the  birth  of  a  new  nation  in 
America.  The  revolution  in  the  social  and  economic  structure  of  this 
cotmtry  during  the  past  two  decades  is  comparable  to  what  occurred 
when  Independence  was  declared  and  the  Constitution  was  formed.^ 

What  then  appeared  as  a  revolution  has  been  carried  be- 
yond all  anticipations  by  the  stress  and  strain  of  war  and 
by  the  necessary  readjustments  to  return  to  a  peace  basis. 
Governments  assumed  functions  which  seem  to  have  ex- 
ceeded the  expectations  of  the  advocates  of  socialism.  But 
the  period  of  reaction  has  set  in,  and  again,  it  is  contended, 
that  government  ftmctions  should  be  reduced,  that  the 
protective  ftmctions  of  government  be  continued,  but  that 
the  commercial,  ministrant  or  developmental  functions  by 
which  governments  assist  individuals  in  business,  educa- 
tion, and  social  welfare  should  be  reduced.  The  central 
issue  of  politics  and  government,  then,  is  what  are  the 
functions  which  governments  should  perform  and  to  what 
extent  should  individuals  and  their  rights,  privileges,  and 
actions  be  subjected  to  social  control. 

That  things  are  not  fixed  and  tmchangeable  is  indeed 
one  of  the  first  principles  of  life.  Evidences  of  changes, 
adaptations  to  new  circumstances  and  proposed  revisions 
to  meet  the  new  conditions,  are  constantly  being  made. 
And  government,  like  all  other  human  products,  is  subject 
to  the  perpetual  flux.  The  institutions  amid  which  we 
now  live  are  in  the  process  of  becoming  something  different. 

*  R.  J.  Turner,  "Social  Forces  in  American  History,"  American  Historical 
Review,  vol.  xxi,  p.  217. 
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Political  facts  are  elusive  and  evanescent.  We  no  sooner 
have  laid  hold  on  facts  than  transformations  take  place 
that  render  facts  uncertain  and  subject  all  information  to 
a  serious  element  of  error.  It  is  extremely  difficult  to  dis- 
cern the  progressive  and  retrogressive  changes  in  himian 
affairs.  All  that  can  be  done  is  to  catch  interpretative 
glimpses  of  the  complex  movements  in  which  we  partici- 
pate. In  the  trenchant  words  of  Lord  Morley,  "The 
fundamental  reform  for  which  the  times  call  is  rather  a 
reconsideration  of  the  ends  for  which  all  civilized  govern- 
ment exists,  in  a  word,  for  the  rettmi  to  a  saner  measure 
of  social  values.*** 
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Party  machinery,  caucus  as  a  form 

of,  132-134;  convention  as  a  form 
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Plato,  The  Republic,  36  ». 

Piatt,  T.  C,  Autobiography  of  Senator 
PlaU,  170. 

Plehn,  C.  C,  Introduction  to  Public 
Finance,  40311,  458;  Government 
Finance  in  the  United  States,  445  n, 

449  n,  458. 
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early  steps  in,  7-10;  later  steps  in, 
10;  contributions  of  Orient  to,  11- 
14;  contributionsof  Greece  to,  14- 
17;  contributions  of  Rome  to,  17- 
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for  reform  of  judicial  administra- 
tion in  United  States,  395,  396; 
articles  on  administration  of  jus- 
tice, 398,  399. 

Preferential  ballot,  definition  of,  160; 
Ware  system  of ,  160,  161;  Bucklin 
system  of,  162;  Nanson  system  of, 
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tial office  in,  265-267;  powers  of 
President  in,  267-270;  relation  of 
President  and  cabinet  in,  270;  re- 
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270-273;  comparison  between  par- 
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Primaries,  evils  of  unregulated,  139, 
140;  regulated,  140,  141;  presiden- 
tial, 141,  142;  criticisms  of  direct, 
142-145;  Hughes's  plan  for  reform 
of,  144,  145. 


Provisional  orders,  in  English  local 

government,  353-355- 
Public  debts,  growth  of,  444,  445; 

evils  connected  with,  445,  447. 
Public  Information,  Committee  on, 

Bulletin,  "  The  German  War  Code," 

39  «. 

Public  opinion,  characteristics  of,  88- 
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97;  methods  of  forming,  97-107; 
methods  of  expressing,  107-123; 
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1 01;  national  organizations  and, 
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cies and,  104,  105;  miscellaneous 
bodies  in  formation  of,  105,  106; 
women's  clubs  and,  106,  107;  rep- 
resentative government  in  the  ex- 
pression of,  1 07- 1 10. 

Public   utilities,   relation  of  private 
utilities  to,  460,  461 ;  granting  char- 
ters to,  463 ;   lack  of  regulation  of, 
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of,  467-469;    state  commissioners 
to   regulate,    475-483;     regulation 
of    municipal,    483-485;     require- 
ments of  franchises  for,  485,  486; 
conflict  between  state  and  munic- 
ipal regulation  of,  486-489;    diffi- 
culties in  commission  regulation  of, 
489-492 ;  public  ownership  of,  492- 
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of,  503-506. 

Railroads,  regulation  of,  by  Interstate 
Commerce  Commission,  469-472; 
government  control  of,  during  war 
472,  473;  control  of,  under  Esch- 
Cummins  Act,  473-475;  public 
ownership  of,  in  foreign  countries 

497-499. 
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propriations for  pensions,  412,  413. 
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by  petition,   113;    table  on  state-  trine,  542. 
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Conamerce  Commission,   469-472;  lative  control  of  judicial  procedure, 
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Representative  government,   expres-  state   constitutions,    217-219;     as 

sion  of  public  opinion  through,  107-  principle  of  American  Federal  gov- 
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Rightor,  C.  E.,  "Recent  Progress  in  Sharfman,  I.  Leo,  "Commission  Reg- 

Budgct-making  and  Accounting,"  ulation  of  Public  Utilities:  A  Sur- 
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the  United  States,  577  n. 
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tration in  Industrial  Disputes,  572  n. 

Stone  Age,  early,  5;  rudiments  of 
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118,  1 19;  principles  of  Federal  gov- 
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525;   relation  of  Latin-America  to, 
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